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EXHIBITS. 


PLAINTIFFS’  EXHIBIT  6. 

Plaintiffs’  Exhibit  6,  Notice  of  Appropriation  2,000  Second 
Feet  of  Waters  of  Yakima  River  to  Irrigate  Lands 
Served  by  Sunnyside  Canal,  Dated  December  3rd,  1890. 

3842  Filed:  May  6,  1942,  Charles  E.  Stewart,  Clerk. 

Notice  of  Water  Right 
of 

The  Northern  Pacific,  Yakima  and  Kittitas  Irrigation  Co. 
By  Walter  N.  Granger 

Notice  of  Appropriation 

The  Northern  Pacific,  Yakima  and  Kittitas  Irrigation 
Company,  a  corporation  duly  formed  and  existing  under 
the  laws  of  the  State  of  Washington  and  having  its  princi¬ 
pal  place  of  business  in  the  City  of  Tacoma,  said  State, 
does  hereby  under  and  by  virtue  of  the  powers  conferred 
upon  it  in  its  charter,  give  public  notice,  that  said  corpora¬ 
tion  desires  to  appropriate  and  does  hereby  claim  and  ap¬ 
propriate  and  does  hereby  claim  and  appropriate  the  run¬ 
ning  water  flowing  in  that  certain  stream,  in  the  County 
of  Yakima,  said  State  known  as  the  Yakima  River,  to  the 
extent  of  two  thousand  cubic  feet  of  water  per  second  of 
time,  and  has  posted  this  notice  of  appropriation  in  a  con¬ 
spicuous  place  at  the  point  intended  diversion  thereof  to- 
wit: 

at  a  point  on  the  bank  of  said  Yakima  River  in  said  County 
in  Sec.  35  Tp.  12  N.  R.  19,  E.  Will.  Md.  whence  a  willow,  4' 
dia.  bears  S.  55%  ®  E.  forty  five  and  one  half  feet  distant 
and  a  leading  willow,  6'  dia.  bears  N.  29%°  E. — 138  feet  3 
inches  distant  and  a  Cottonwood  5'  dia.  bears  N.  54%'  W. 
249  feet  8  inches  distant  (magnetic  courses  being  given) ; 
the  purposes  for  which  said  corporation  claims  said  waters 
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are  irrigation,  manufacturing,  the  supplying  of  Cities  and 
Towns  or  the  inhabitants  thereof  with  fresh  water  for  do¬ 
mestic  or  other  uses,  by  itself  or  its  assigns,  and  that  the 
places  of  intended  use  or  sale  of  said  waters  are  all  in  said 
Yakima  County;  and  that  the  means  by  which  said  cor¬ 
poration  intends  to  divert  and  use  said  waters  are  by  means 
of  dams,  ditches,  water-flumes,  conduits,  viaducts,  aque¬ 
ducts,  reservoirs  and  pipe  lines,  all  in  said  Yakima  County, 
and  to  be  thus  conducted  to  the  places  of  intended  use  or 
sale  for  the  purposes  above  stated. 

Dated  at  North  Yakima,  September  2nd,  1890. 

THE  NORTHERN  PACIFIC,  YAKIMA 
AND  KITTITAS  IRRIGATION  COMPANY, 

By  Walter  N.  Granger ,  Managing  Agent. 


State  of  Washington, 

County  of  Yakima,  ss. 

Walter  N.  Granger  being  first  duly  sworn,  deposes  and 
says  that  on  the  2nd  day  of  September,  1890,  he  posted  a 
notice  of  the  appropriation  of  water  of  which  the  foregoing 
is  a  true  copy  in  a  conspicuous  place  at  the  point  in  said 
notice  named  and  therein-described,  are  in  said  Yakima 
County ;  and  deponent  further  says  that  he  was  at  all  times 
in  said  notice  named  and  is  now  an  officer  in  said  corpora¬ 
tion  named  in  said  notice,  to  wit,  one  of  the  Trustees  and 
the  Managing  Agent  thereof. 

WALTER  N.  GRANGER. 

3843  Subscribed  and  sworn  to  before  me  this  3rd  day  of 
September,  A.  D.  1890. 

R.  K.  NICHOLS, 

(Seal)  Notary  Public  residing  at  North  Yakima, 

W  ashington. 
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Filed  for  record  request  W.  N.  Granger,  Sept.  3rd  A.  D. 
1890. 


MATT  BARTHOLET, 

Co.  Auditor. 


3844  Office  of  the  Auditor  of  Yakima  County,  State  of 

Washington 

State  of  Washington, 

County  of  Yakima,  ss. 

I,  J.  L.  Willett  County  Auditor  for  the  County  of  Yakima, 
State  of  Washington,  do  hereby  certify  that  the  within  fore¬ 
going  instrument  in  writing  is  a  full,  true  and  correct  copy 
of  a  Notice  of  Appropriation  filed  for  Record  in  this  office  on 
the  3rd  day  of  Sept.,  A.  D.  1890  and  recorded  in  Vol.  A  Page 
66  records  of  Water  Rights,  as  appear  from  the  record  of 
said  instrument  now  in  this  office. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal,  this  3  day  of  January,  A.  D.  1940. 

J.  L.  WILLETT, 

County  Auditor  for  the  County  of  Yakima,  State  of 
Washington. 

By  IRMA  B.  THORNTON, 

Deputy. 
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PLAINTIFFS’  EXHIBIT  7. 

Plaintiffs’  Exhibit  7,  Notice  of  Amendment  of  Appropria¬ 
tion  Reducing  Same  to  1,000  Second  Feet,  Dated  March 
23,  1891. 

3845  Notice  of  Amended  Claim 

Water  Right 
by 

Northern  Pacific,  Yakima  and  Kittitas  Irrigation  Company 

Notice  of  amended  Claim  of  Water  Right  by  the  Northern 
Pacific,  Yakima  and  Kittitas  Irrigation  Company. 


Notice  is  hereby  given  that  the  Northern  Pacific,  Yakima 
and  Kittitas  Irrigation  Company,  a  corporation  duly  or¬ 
ganized  under  the  laws  of  the  State  of  Washington,  having 
its  principal  place  of  business  at  Tacoma  in  Pierce  County 
said  State,  hereby  amends  its  claim  and  appropriation  made 
on  the  second  day  of  September,  1890,  and  does  hereby 
claim  and  appropriate  as  of  said  date  of  the  water  here 
lying  and  being  and  flowing  in  the  Yakima  River  in  Yakima 
County,  State  of  Washington,  to  the  extent  of  one  thousand 
cubic  feet  of  water  per  second  of  time  to-wit. 

at  this  point  on  the  East  bank  of  the  Yakima  River  in  the 
E.  2  of  Section  2,  Township  12,  North  of  Range,  North  of 
Range  19  East  W.  M.  being  400  feet  more  or  less,  down 
stream  from  the  head  of  the  present  Kenewock  Ditch:  from 
whence  a  pine  post  4"  square  set  in  the  ground  between  the 
present  wagon  road  and  the  Kennowock  Ditch  bears  North 
4°  20'  W.  (Magnetic  Courses  being  given)  distance  122  feet 
a  pine  post,  4"  square  set  in  the  ground  on  the  East  side  of 
the  Wagon  Road  bears  North  17°  45'  E.  91  feet  a  Cotton¬ 
wood  tree  about  20"  diameter  on  the  West  Bank  of  the  said 
Yakima  River  bears  South  29°  50'  West. 

The  said  water  is  appropriated  for  irrigation  and  manu¬ 
facturing  purposes  and  for  supplying  cities,  towns  and  vil- 
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liages  with  watfer  and  for  the  use  of  water  works.  That 
said  water  is  to  be  diverted  by  means  of  dams,  ditches, 
water  flumes,  conduits,  viaducts,  aqueducts,  reservoirs,  and 
pipe  lines  and  is  to  be  conducted  in  a  canal  sixty  (60)  miles 
in  length,  more  or  less,  running,  running  from  said  point 
of  diversion  South-easterly  between  the  left  Bank  of  said 
Yakima  River  and  the  foot  hills  in  said  Yakima  County  and 
said  water  is  to  be  used  all  along  the  line  of  said  canal  for 
said  purposes. 

Dated  at  North  Yakima,  March  23,  1891. 

NORTHERN  PACIFIC,  YAKIMA  & 
KITTITAS  IRRIGATION  COMPANY, 

By  WALTER  N.  GRANGER, 

Managing  Agent  and  Trustee. 


3846  State  of  Washington, 

County  of  Yakima,  ss. 

Walter  N.  Granger  being  first  duly  sworn  says  I  am  a 
Trustee  and  the  Managing  Agent  of  the  said  Corporation, 
the  Northern  Pacific,  Yakima  and  Kittitas  Irrigation  Com¬ 
pany,  and  that  by  authority  of  said  Corporation,  I  have 
made  the  foregoing  and  amended  Notice  of  Claim  of  Water 
Right  in  the  name  of  and  for  said  Corporation. 


WALTER  N.  GRANGER. 


Subscribed  and  sworn  to  before  me  this  23d  day  of  March, 
1891. 


FRED  PARKER, 

(Seal)  Notary  Public  For  State  of  Washington, 

Residing  at  North  Yakima,  Wash. 


State  of  Washington, 

County  of  Yakima,  ss. 

Will  S.  Davidson  being  first  duly  sworn,  says  I  am  a  citi¬ 
zen  of  the  United  States  over  twenty  one  years  of  age,  and 
that  on  the  24th  day  of  March,  1891,  by  direction  of  the 
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Northern  Pacific  Yakima  and  Kittitas  Irrigation  Company, 
a  Corporation  under  the  laws  of  the  State  of  Washington,  a 
posted  a  Notice,  of  which  the  foregoing  and  annexed  is  a 
copy,  at  a  public  place  on  the  Yakima  River  in  said  County 
to  wit.  on  a  stake  at  the  place  in  said  notice  mentioned  as 
the  point  of  appropriation  and  diversion  of  the  water 
therein  mentioned. 

WILL  S.  DAVIDSON. 


Subscribed  and  sworn  to  before  me  the  31st  day  of  March, 
1891. 


GEORGE  S.  CUSTER, 

Notary  Public  Residing  at  North  Yakima  said  County 
&  State. 


Filed  April  22nd,  1891,  at  3:30  P.  M.  Recorded  at  re¬ 
quest  of  J.  B.  Reavis. 

MYRON  H.  ELLIS, 

County  Auditor. 


3847  Office  of  the  Auditor  of  Yakima  County,  State  of 

Washington 

State  of  Washington, 

County  of  Yakima,  ss. 

I,  J.  L.  Willett,  County  Auditor  for  the  County  of  Yaki¬ 
ma,  State  of  Washington,  do  hereby  certify  that  the  within 
foregoing  instrument  in  writing  is  a  full,  true  and  correct 
copy  of  a  Notice  of  Amended  Claim  filed  for  Record  in  this 
office  on  the  22nd  day  of  April,  A.  D.  1891  and  recorded  in 
Vol.  A  Page  75  records  of  Water  Rights,  as  appear  from 
the  record  of  said  instrument  now  in  this  office. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal,  this  3  day  of  January,  A.  D.  1940. 

J.  L.  WILLETT, 

County  Auditor  for  the  County  of  Yakima,  State  of 
Washington. 

By  IRMA  B.  THORNTON, 

Deputy. 


PLAINTIFFS’  EXHIBIT  98. 


Plaintiffs’  Exhibit  98,  Order  Approving  the  Snnnyside  Rec¬ 
lamation  Project. 

4791  Endorsed:  Filed  May  6  1942  Charles  E.  Stewart, 
Clerk 

Written  by:  Stenographic  Section 
Compared  by:  ACB 

Department  of  the  Interior 
Bureau  of  Reclamation 
Washington,  D.  C. 

Office  of  the  Commissioner 

Certificate 

Pursuant  to  the  provisions  of  the  Act  of  Congress  ap¬ 
proved  August  24,  1912,  (37  Stat.,  497),  I  hereby  certify 
that  the  annexed  copy  of  letter  from  E.  A.  Hitchcock,  Sec¬ 
retary  of  the  Interior,  to  the  Director  of  the  Geological 
Survey,  dated  December  12, 1905,  re  the  Sunnyside  Project, 
Washington,  constitute  a  full,  true,  and  literal  exemplifica¬ 
tion  of  original  letter  contained  in  the  official  files  in  the 
custodv  of  this  office. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  Bureau  of  Reclamation  to  be  affixed, 
this  10th  day  of  July,  A.  D.  1937. 

JOHN  C.  PAGE, 

(Seal)  Commissioner  Bureau  of 

Reclamation. 
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4792  L.  &  R.  R.  Div.  J.I.P. 

Department  of  the  Interior, 

Washington. 

December  12,  1905. 

The  Director  of  the 
Geological  Survey. 

Sir: 

Referring  to  your  communication  of  November  8,  1905, 
relative  to  the  Sunnyside  relamation  project  in  the  State  of 
Washington,  you  are  advised  that  after  further  considera¬ 
tion  of  the  matter  and  the  receipt  of  further  and  more  de¬ 
tailed  information  in  regard  to  said  project,  I  have  con¬ 
cluded  to,  and  hereby  do  approve  said  project  and  set  aside 
$750,000.00  therefor  from  the  Reclamation  Fund  subject, 
however,  to  the  following  conditions,  and  with  the  distinct 
understanding  that  not  a  dollar  of  the  moneys  hereby  ap¬ 
propriated  for  this  project  shall  be  expended  for  construc¬ 
tion  until  said  conditions  are  complied  with,  namely: 

First:  The  adjustment  of  all  conflicting  claims  of  those 
who  are  appropriating  water  from  the  Yakima  River  or  any 
other  body  of  water,  for  irrigation,  power,  or  any  other 
purpose. 

Second:  The  determination  of  all  suits  now  pending  to 
prevent  the  diversion  of  water  from  the  Yakima  River  to 
the  Yakima  Indian  Reservation,  and  any  and  all  other  liti¬ 
gation  that  in  any  way  tends  to  embarrass  or  restrict  the 
appropriation  of  the  vraters  from  said  river  or  any  other 
body  of  water  needed  for  the  irrigation  of  the  lands  under 
said  proposed  project. 

Third:  The  determination  of  the  questions  pre- 

4793  sented  by  the  proposed  contract  to  purchase  the  Sun¬ 
nyside  canal  for  $250,000.00,  now’  pending  before  the 

Assistant  Attorney  General  for  this  Department,  and  the 
submission  to  the  Department,  if  required  or  necessary,  of 
such  a  contract  from  the  owners  of  said  canal  as  will  meet 
the  approval  of  the  Department. 
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Fourth:  The  satisfactory  disposition  of  the  protest  of 
the  State  of  Washington  against  the  entrance  by  the  Gov¬ 
ernment  into  contractual  relations  with  the  Washington 
Irrigation  Company  until  the  State  is  heard  in  the  matter. 

Fifth :  The  Securing  to  the  Indians  on  the  Yakima  Rcser- 
vation  of  a  sufficient  water  supply  by  passage  of  appropri¬ 
ate  legislation  by  Congress,  or  otherwise. 

Sixth:  The  settlement,  termination  and  disposition  of 
any  and  all  difficulties,  conflicts,  litigation,  complications,  or 
controversies  that  will  in  any  way  tend  to  embarrass  or  re¬ 
strict  the  appropriation  and  use  of  the  waters  of  the  Yakima 
River  or  anv  other  stream  or  bodv  of  water  necessarv  for 

V  •>  w 

the  irrigation  of  the  lands  under  this  project  and  the  lands 
in  the  Yakima  Indian  Reservation. 

Seventh:  That  a  sufficient  acreage  be  pledged  to  secure 
the  return  to  the  Reclamation  Fund  of  the  cost  of  construc¬ 
tion. 

Eighth:  That  the  above  and  foregoing  matters  be  settled 
and  a  clean  feasible  proposition  submitted  to  the  Depart¬ 
ment  free  from  all  difficulties  or  complications,  be- 
4794  fore  the  expenditure  of  any  money  on  the  construc¬ 
tion  of  said  project  be  made. 

I  enclose  herewith  for  your  information  copy  of  a  letter 
dated  the  9th  instant,  from  Hon.  W.  L.  Jones  of  the  State 
of  Washington,  and  copy  of  my  reply  thereto  of  even  date 
herewith  relative  to  said  project. 

Very  respectfully, 

E  A  HITCHCOCK 
CHR.  Secretary. 

*•••**•**# 
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PLAINTIFFS’  EXHIBIT  42. 

Plaintiffs’  Exhibit  42,  Contract  Between  Sunnyside  Water 
Users  Association  and  United  States  of  May  7th,  1906. 

Exhibit  A 

Contract  Between  the  Sunnyside  Water  Users  Association 
and  the  Secretary  of  the  Interior 

These  articles  of  agreement,  made  and  entered  into  this 
7th  day  of  May  1906,  by  and  between  the  United  States  of 
America,  acting  in  this  behalf  by  E.  A.  Hitchcock,  Secre¬ 
tary  of  the  Interior,  party  of  the  first  part,  and  the  Sunny¬ 
side  Water  Users  Association,  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  State  of  Washing- 
4200  ton,  party  of  the  second  part,  their  successors  and 
assigns,  witnesseth: 

That  whereas  the  Sunnyside  Water  Users  Association  is 
a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Washington  for  the  purposes  mentioned  in  its  arti¬ 
cles  of  incorporation  and  bylaws,  a  copy  of  which  is  ap¬ 
pended  to  this  agreement  and  is,  for  every  purpose  of  the 
interpretation,  construction,  and  consideration  of  this 
agreement  and  of  the  rights  of  the  parties  hereunder,  to  be 
deemed,  held,  read,  and  considered  as  if  fully  written  out 
or  printed  herein,  and  deemed  a  part  hereof ;  and 
Whereas  the  lands  embraced  within  the  area  proposed  to 
be  irrigated  as  described  in  said  articles  of  incorporation 
or  bylaws  are  naturally  desert  and  arid  and  incapable  of 
proper  cultivation  without  irrigation,  and  will  to  a  greater 
or  less  extent  remain  unreclaimed,  unfit  for  habitation,  and 
uncultivation,  in  which  condition  they,  or  a  great  part 
thereof  now  are,  unless  the  waters  of  the  Yakima  River  in 
State  of  Washington,  and  its  tributaries  be  impounded  and 
the  flow  thereof  otherwise  regulated  and  controlled;  and 
Whereas  the  Secretary  of  the  Interior  contemplates  the 
construction  of  certain  irrigation  vrorks  under  the  provi¬ 
sions  of  an  act  of  Congress  entitled  “An  act  appropriating 
the  receipts  from  the  sale  and  disposal  of  public  lands  in 


certain  States  and  Territories  to  the  construction  of  irriga¬ 
tions  works  for  the  reclamation  of  arid  lands”,  approved 
June  17,  1902,  for  the  irrigation  and  reclamation  of  the 
lands  described  in  the  said  article  or  bylaws,  and 

Whereas  the  incorporators  and  shareholders  of  said  Sun- 
nyside  W7ater  Users  Association  are,  and  under  the  pro¬ 
visions  of  its  articles  of  incorporation  and  bylaws  must  be, 
owners  and  occupants  of  lands  in  said  area,  and  in  some 
cases  are  appropriators  of  water  for  the  irrigation  thereof, 
and  in  addition  thereto  such  incorporators  and  shareholders 
and  their  successors  or  assigns  must  initiate  rights  to  the 
use  of  water  from  the  said  proposed  irrigation  works,  to  be 
constructed  by  the  Secretary  of  the  Interior  as  soon  as  such 
rights  may  be  initiated,  and  thereafter  complete  the  acquisi¬ 
tion  thereof  in  the  manner  and  upon  the  terms  and  condi¬ 
tions  to  be  prescribed  therefor  by  the  Secretary  of  the 
Interior,  which  rights  shall  be,  and  thereafter  continue  to 
be,  forever  appurtenant  to  designated  lands  owned  by  such 
shareholders;  and 

WTiereas  neither  the  relative  priority  nor  the  extent  of 
the  individual  appropriations  of  such  water  heretofore 
made  by  said  incorporators  and  shareholders  for  the  lands 
described  in  said  articles  or  bylaws,  and  which  are  now 
vested  rights,  have  been  ascertained  or  determined,  but  said 
incorporators  and  shareholders  have  agreed,  among  them¬ 
selves,  by  the  terms  and  provisions  of  said  articles  of  incor¬ 
poration  and  bylaws,  upon  the  rules  and  principles  by  and 
upon  which  the  relative  priority  and  the  extent  of  their 
several  appropriations  and  vested  rights  to  the  use  of  such 
waters  shall  be  determined : 

Now  therefore,  it  is  agreed  and  understood  by  and  be¬ 
tween  the  parties  hereto, 

1.  That  if  the  Secretary  of  the  Interior  shall  authorize 
and  cause  the  construction  of  said  irrigation  works,  the  said 
association  will  take  prompt  action  to  secure  the  de- 
4201  termination  by  the  courts  of  the  relative  rights  of  its 
shareholders  to  the  use  of  water  for  said  lands,  and 
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that  in  the  determination  of  such  rights  and  of  their  respec¬ 
tive  rights  to  the  use  of  water  acquired  under  said  act  of 
Congress  the  rules  and  principles  set  out  in  said  articles  of 
incorporation  and  bylaws,  for  such  determination,  shall  be 
deemed  the  established  rules  and  principles  for  that  pur¬ 
pose. 

2.  That  only  those  who  are  or  who  may  become  members 
of  said  association,  under  the  provisions  of  its  articles  of 
incorporation  and  bylaws,  shall  be  accepted  as  applicants 
for  rights  to  the  use  of  water  available  by  means  of  said 
proposed  irrigation  works. 

3.  That  the  aggregate  amount  of  such  rights  to  be  issued 
shall,  in  no  event,  exceed  the  number  of  acres  of  land  capa¬ 
ble  of  irrigation  by  the  total  amount  of  water  available  for 
the  purposes  being  (1)  the  amount  now  appropriated  by  the 
shareholders  of  the  said  association,  and  (2)  the  amount  to 
be  delivered  from  all  sources  in  excess  of  the  water  now 
appropriated;  and  that  the  Secretary  of  the  Interior  shall 
determine  the  number  of  acres  so  capable  of  such  irrigation 
as  aforesaid,  his  determination  to  be  made  upon  due  and 
expert  consideration  of  all  available  data,  and  to  be  based 
upon  and  measured  and  limited  by  the  beneficial  use  of 
water. 

4.  That  the  payment  for  the  water  rights  to  be  issued  to 
the  shareholders  of  said  association,  under  the  provisions 
of  said  act  of  Congress,  shall  be  divided  into  not  less  than 
ten  annual  payments,  the  first  of  which  shall  be  payable 
when  the  water  is  first  delivered  from  said  works,  or  within 
a  reasonable  time  thereafter,  and  after  due  notice  thereof 
by  the  Secretary  of  the  Interior  to  the  association  and  that 
the  cost  of  said  proposed  irrigation  works  shall  be  appor¬ 
tioned  equally  per  acre  among  those  acquiring  such  rights. 

5.  That  the  said  Water  Users  Association  hereby  guar¬ 
antees  the  payments  for  that  part  of  the  cost  of  the  irriga¬ 
tion  works  which  shall  be  apportioned  by  the  Secretary  of 
the  Interior  to  its  shareholders,  and  will  promptly  levy  calls 
or  assessments  therefor  and  for  the  cost  of  maintenance 
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and  operation  as  may  be  assessed  from  year  to  year  by  the 
Secretary  of  the  Interior  and  collect  or  require  prompt  pay¬ 
ment  thereof  in  such  manner  as  the  Secretary  of  the  Interior 
may  direct;  that  it  will  promptly  pay  the  sums  collected  by 
it  to  the  receiver  of  the  local  land  office  for  the  district  in 
which  said  lands  are  situated ;  that  it  will  promptly  employ 
the  means  provided  and  authorized  by  the  said  articles  of 
incorporation  or  bylaws  for  the  enforcement  of  such  col¬ 
lections,  and  will  not  change,  alter,  or  amend  its  articles  of 
incorporation  or  bylaws  in  any  manner  whereby  such  means 
of  collection,  or  the  lien  given  to  it  by  the  shareholders  to 
secure  the  payment  thereof,  or  of  any  assessments  contem¬ 
plated  or  authorized  thereby,  shall  be  impaired,  diminished, 
or  rendered  less  effective,  without  the  consent  of  the  Secre¬ 
tary  of  the  Interior. 

6.  That  the  United  States  shall  in  no  manner  be  r  jpon- 
sible  for  the  sums  collected  by  said  association  until  they 
have  been  paid  into  the  hands  of  the  receiver  of  the  local 
land  office  as  provided  by  the  law,  and  in  accordance  with 
such  regulations  as  may  be  prescribed  by  the  Secretary  of 
the  Interior. 

7.  That  for  the  purpose  of  enforcing  said  collections,  the 

association  will  adopt  and  enforce  proper  bylaws, 
4202  subject  to  the  approval  of  the  Secretary  of  the  In¬ 
terior,  and  not  change  them  so  as  to  in  anywise  im¬ 
pair  their  efficiency  for  said  purpose,  and  will  otherwise  do 
any  and  all  things  it  is  authorized  and  empowered  to  do  in 
the  premises. 

8.  That  the  association  will  adopt  and  enforce  such  rules 
and  regulations  as  it  is  authorized  by  its  articles  of  incor¬ 
poration  and  bylaws  to  adopt  and  enforce,  concerning  the 
use  of  water  by  its  shareholders  and  concerning  the  admin¬ 
istration  of  the  affairs  of  the  association,  to  effectually 
carry  out  and  promote  the  purposes  of  its  organization, 
within  the  provisions  of  said  articles  of  incorporation  and 
bylaws,  which  rules  and  regulations  shall  be  subject  to  the 
approval  of  the  Secretary  of  the  Interior,  and  that  if  the 
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association  fail  to  make  and  adopt  such  rules  and  regula¬ 
tions  then  the  Secretary  of  the  Interior  may  prescribe 
them;  but  in  such  event  the  Secretary  of  the  Interior  shall 
impose  no  rule  or  regulation  interfering  with  any  vested 
right  of  the  shareholders  of  the  association,  as  defined  or 
modified  by  said  articles  of  incorporation  and  bylaws. 

9.  That  persons  wrho  are  not  now  members  of  the  associa¬ 
tion  but  who  may  be  the  owners  or  occupants  of  land  to  be 
irrigated,  as  described  in  its  articles  of  incorporation  or 
bylaws  or  of  added  lands  as  therein  provided  for  and  to 
whom  rights  to  the  use  of  water  from  the  proposed  irriga¬ 
tion  works  may  be  issued  by  the  United  States,  may  be  at 
the  designation  of  the  Secretary  of  the  Interior,  become 
members  of  the  association  upon  subscribing  to  the  stock 
thereof  and  upon  compliance  with  the  other  conditions  for 
such  membership. 

10.  That  in  all  the  relations  between  the  United  States 
and  this  association  and  the  members  of  the  association  the 
rights  of  the  members  of  the  association  to  the  use  of  water 
where  the  same  have  vested,  are  to  be  defined,  determined, 
and  enjoyed  in  accordance  with  the  provisions  of  the  said 
act  of  Congress  and  of  other  acts  of  Congress  on  the  sub¬ 
ject  of  the  acquisition  and  enjoyment  of  the  rights  to  use 
water,  and  also  by  the  laws  of  the  State  of  Washington, 
where  not  inconsistent  therewith,  modified,  if  modified  at 
all,  by  the  provisions  of  the  articles  of  incorporation  and 
bylaws  of  said  association. 

11.  That  nothing  contained  in  this  agreement,  or  to  be 
implied  from  the  fact  of  its  execution,  shall  be  construed, 
held,  or  deemed  to  be  an  approval  by  the  Secretary  of  the 
Interior,  nor  an  adoption  by  him  of  th  articles  of  incorpora¬ 
tion  or  bylaws  of  said  association  in  all  their  details  as  the 
form  of  organization  of  water  users  contemplated  and  au¬ 
thorized  by  section  6  of  the  said  act  of  Congress  of  June  17, 
1902,  but  such  approval  and  adoption  is  expressly  reserved 
until  the  conditions  prescribed  in  said  act  authorizing  such 
approval  and  adoption  shall  have  arisen;  and  that  when 
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the  Secretary  of  the  Interior  shall  make,  approve,  and  pro¬ 
mulgate  rules  and  regulations  for  the  administration  of  the 
water  to  be  supplied  from  said  proposed  irrigation  works, 
such  rules  and  regulations  and  such  modifications  thereof 
as  the  Secretary  may  from  time  to  time  approve  and  pro¬ 
mulgate,  shall  be  deemed  and  held  to  be  obligatory  upon 
this  association  as  fully  and  completely,  and  to  every  intent 
and  purpose  as  if  they  were  now  made,  approved,  promul¬ 
gated,  and  written  out  in  full  in  this  agreement,  and  the 
same  are  to  be  so  read  and  construed. 

4203  In  witness  whereof,  the  undersigned  have  hereunto 

subscribed  their  names  and  affixed  their  seals  the  dav 

%> 

and  year  first  herein  written. 

Department  of  the  Interior: 

THOS.  RYAN, 

Secretary  of  the  Interior  acting  for 
and  on  behalf  of  the  United  States  of 
America ,  party  of  the  first  part. 

Attest : 

E.  J.  YOUNG, 

Secretary. 

Sunnyside  Water  Users  Association  Incorporated  1906, 
Washington : 

SUNNYSIDE  WATER  USERS 

ASSOCIATION, 

By  S.  J.  HARRISON, 

President ,  Party  of  the  second 
part. 

State  of  Washington, 

County  of  Yakima,  $$: 

Be  it  remembered,  that  on  this  7th  day  of  May,  1906,  be¬ 
fore  me,  the  undersigned,  a  notary  public  in  and  for  said 
county  and  State,  personally  appeared  S.  J.  Harrison  and 
E.  J.  Young,  to  me  personally  known  to  be  the  president 
and  secretary,  respectively,  of  the  corporation,  to  wit,  Sun- 
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nyside  Water  Users  Association,  that  executed  the  within 
and  foregoing  instrument,  and  acknowledged  the  said  in¬ 
strument  to  be  the  free  and  voluntary  act  and  deed  of  said 
corporation,  for  the  uses  and  purposes  therein  mentioned, 
and  on  oath  stated  that  they  were  authorized  to  execute  said 
instrument  and  that  the  seal  affixed  is  the  corporate  seal  of 
said  corporation. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  af¬ 
fixed  my  official  seal  the  day  and  year  first  above  written. 

WM.  B.  BRIDGMAN, 

Notary  Public  for  Washington, 
residing  at  Sunnyside. 

*#*•••*•*• 
PLAINTIFFS’  EXHIBIT  9. 

Plaintiffs’  Exhibit  9,  Deed  from  Washington  Irrigation  Com¬ 
pany  to  the  United  States  for  the  Sunnyside  Canal  and 
Water  Appropriations,  Dated  June  23rd,  1906. 

3861  Endorsed  *.  Filed  May  6, 1942,  Charles  E.  Stewart, 
Clerk. 

Deed 


Original 

Washington  Irrigation  Co. 
To 

United  States  of  America 


Know  All  Men  By  These  Presents  That  the  Washington 
Irrigation  Company,  a  corporation,  duly  organized,  exist¬ 
ing  and  doing  business  under  and  by  virtue  of  the  laws  of 
the  state  of  Washington,  and  having  its  principal  place  of 
business  in  Seattle,  said  state,  for  and  in  consideration  of 
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the  sum  of  Two  Hundred  Fifty  Thousand  Dollars  ($250,- 
000)  to  it  in  hand  paid  by  the  United  States  of  America,  has 
this  day  bargained  and  sold,  and  does  hereby  grant,  bar¬ 
gain,  sell,  convey  and  confirm  unto  said  United  States  of 
America,  and  its  assigns,  for  the  uses  and  purposes  con¬ 
templated  by  the  Act  of  Congress  approved  June  17,  1902 
(32  Stat.  388)  known  as  the  Reclamation  Act,  the  following 
described  real  estate,  property  and  rights,  situate  in  the 
counties  of  Yakima  and  Benton  in  the  state  of  Washington, 
to-wit : 

All  that  certain  irrigation  system  known  as  the  Sunny- 
side  Canal  now  owned  and  operated  by  said  Washington 
Irrigation  Company  in  Yakima  and  Benton  Counties,  State 
of  Washington,  the  main  canal  having  its  intake  in  the 
southwest  quarter  (SW  %)  of  the  northeast  quarter  (NE 
%)  of  section  twenty  eight  (28)  Township  Twelve  (12) 
north,  range  nineteen  (19)  east,  and  extending  through 
township  twelve  (12)  north  range  nineteen  (19)  east;  town¬ 
ship  eleven  (11)  north,  range  nineteen  (19)  east;  township 
eleven  (11)  north,  range  twenty  (20)  east;  township  eleven 
(11)  north,  range  twenty-one  (21)  east;  township  ten  (10) 
north,  range  twenty-one  (21)  east;  township  ten  (10)  north, 
range  twenty- two  (22)  east;  Township  ten  (10)  north,  range 
twenty-three  (23)  east;  township  nine  (9)  north,  range 
twenty-three  (23)  east;  township  nine  (9)  north,  range 
twenty-four  (24)  east  to  a  point  in  the  northwest  quarter 
(NW  3/4)  of  the  northeast  quarter  (NE  %)  of  Section  twen¬ 
ty-five  (25),  township  nine  (9)  north,  Range  twenty-four 
(24)  east;  The  Snipes  Mountain  Canal,  branching  from  the 
main  canal  at  a  point  in  the  Northeast  quarter  (NE  *4)  of 
the  Southeast  quarter  (SE  XA)  of  section  eight  (8)  town¬ 
ship  ten  (10)  north,  range  twenty-two  (22)  east,  and  ex¬ 
tending  through  township  ten  (10)  north,  range  twenty-two 
(22)  east;  township  nine  (9)  north,  range  twenty-two  (22) 
East;  township  ten  (10)  north,  range  (21)  east  to  a  point  in 
the  Southwest  quarter  (SW  %)  of  the  Northeast  quarter 
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(NE  y4)  of  section  thirty-six  (36)  township  ten  (10)  north, 
range  twenty-one  (21)  east. 

3862  Also  including  Block  Twenty-three  (23)  Zillah 
Townsite,  Yakima  County,  Washington,  including 
that  certain  water  right  acquired  by  the  Konewock 
Ditch  Company,  and  transferred  by  said  Konewock 
Ditch  Company  to  the  Northern  Pacific  Yakima  Kitti¬ 
tas  Irrigation  Company,  a  corporation,  March  4th, 
1893,  by  deed  recorded  in  Book  “Q”  of  deeds  at  page  88  in 
the  Auditor’s  office  of  said  Yakima  County,  Washington; 
also  including  that  certain  water  appropriation  made  by 
the  Northern  Pacific,  Yakima  &  Kittitas  Irrigation  Com¬ 
pany,  a  corporation,  of  date  March  23,  1891,  and  recorded 
April  22nd,  1891,  in  Book  “A”  of  Water  Rights,  at  page  75 
in  the  Auditor’s  office  of  said  Yakima  County,  Washington, 
together  with  any  and  all  other  water  rights  owmed  or 
claimed  by  said  Washington  Irrigation  Company. 

It  is  Further  Understood  and  Agreed  that  upon  the  pay¬ 
ment  of  the  annual  maintenance  fee  of  one  (1)  dollar  per 
acre,  the  United  States  shall,  when  called  upon  furnish 
water  at  the  rate  of  one  (1)  cubic  foot  per  second  of  time 
for  each  one  hundred  sixty  (160)  acres  of  the  nine  thousand 
(9000)  acres  of  land  above  referred  to,  and  also  to  the  other 
lands  lying  under  the  Sumiyside  Canal  and  having  a  right 
to  water  by  virtue  of  contracts  of  the  Washington  Irriga¬ 
tion  Company  or  its  predecessors  in  interest  upon  the  terms 
in  said  contracts  mentioned;  all  -water  to  be  measured  at 
the  point  of  delivery  on  the  land,  except  when  otherwise 
provided  by  existing  contract. 

It  is  further  Understood  and  agreed  that  the  Washington 
Irrigation  Company  is  to  retain,  collect  and  have  the  full 
benefit  of  any  and  all  claims,  accounts  receivable  which  are 
due  or  which  shall  become  due  under  or  bv  virtue  of  anv 

*  V 

existing  contract  for  the  sale  of  land  or  water,  or  both ;  or 
by  virtue  of  any  contract  for  the  sale  of  land  or  water  here¬ 
tofore  made  by  the  Washington  Irrigation  Company.  And 
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the  United  States  shall  have  no  right  or  claim  upon  the 
same,  or  any  of  the  same,  except  as  hereinafter  provided. 
And  in  case  the  Washington  Irrigation  Company  shall  de¬ 
clare  a  forfeiture  of  any  contract  for  the  sale  of  land  and 
water  rights,  or  for  the  sale  of  a  water  right,  that  there 
shall  be  deemed  appurtenant  to  the  land  described  in 
said  contract,  or  contracts,  a  water  right  on  a  basis  of  one 
cubic  foot  per  second  of  time  for  each  one  hundred  sixty 
acres  of  land,  which  water  right  shall  inure  to  the  benefit  of 
the  Washington  Irrigation  Company,  and  be  subject  to  its 
disposition. 

3863  The  Washington  Irrigation  Company  shall  also 
have  the  right  to  collect  and  retain  all  maintenance 
fees  and  rentals  for  the  irrigation  season  of  1905,  and  all 
prior  seasons. 

It  is  further  Understood  and  Agreed  that  any  sales  by  the 
Washington  Irrigation  Company,  subsequent  to  June  6, 
1905,  of  water  rights  to  land  not  owned  by  it,  and  the  receipt 
of  any  money  on  account  thereof ;  the  amounts  received  by 
the  Washington  Irrigation  Company  for  sales  of  water  to 
such  lands  shall  be  the  property  of  the  United  States  of 
America,  and  the  balance  of  the  money  due  for  such  water 
rights  sold  to  such  lands  subsequent  to  June  6,  1905,  shall 
belong  and  be  payable  to  the  United  States  and  the  Wash¬ 
ington  Irrigation  Company  shall  make  assignment  of  all 
such  contracts  to  the  United  States  of  America. 

It  is  Further  Understood  and  Agreed  That  the  United 
States  shall  pay  to  the  Washington  Irrigation  Company  in 
addition  to  the  purchase  price  herein  before  stated,  the 
actual  cost  of  any  work  performed  by  said  company  after 
December  1,  1905,  for  the  maintenance  of  said  canal  system, 
the  company  shall  furnish  an  itemized  statement  of  the  cost 
of  said  work,  and  the  work  performed  and  the  statement  of 
costs  shall  be  approved  by  the  Chief  Engineer  of  the  Recla¬ 
mation  Service. 

It  is  further  understood  and  agreed  that  in  case  the 
United  States  of  America  shall  construct  a  canal  above  the 
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line  of  the  present  Sunnyside  Canal,  and  shall  reclaim  any 
of  the  lands  belonging  to  the  Washington  Irrigation  Com¬ 
pany  lying  above  the  present  Sunnyside  Canal,  the  Wash¬ 
ington  Irrigation  Company  agrees  to  dispose  of  such  lands 
in  tracts  not  exceeding  one  hundred  sixty  (160)  acres  to  any 
one  person,  subject  to  the  condition  that  each  person  so  pur¬ 
chasing  shall  agree  to  apply  for  a  water  right  under  the 
Sunnyside  Reclamation  Project  of  the  United  States  in  full 
compliance  with  all  the  provisions  of  the  Reclamation  Act, 
and  the  general  form  of  procedure  adopted  by  the  United 
States  Reclamation  Service  under  the  Sunnyside  Project. 

Together  "with  all  and  singular  the  rights,  privileges,  im¬ 
provements,  tenements,  and  appurtenances  thereunto  be¬ 
longing,  or  in  anyway  incident  or  appertaining. 

To  have  and  to  Hold  to  said  United  States  of  America, 
its  successors  and  assigns  forever;  and  the  title  to  the  fore¬ 
going  described  premises  and  property,  and  every  part 
thereof  does  bind  itself  and  its  successors  and  assigns  to 
forever  warrant  and  defend  unto  the  said  United  States  of 
America  and  to  its  successors  and  assigns  against  the  law¬ 
ful  claims  of  all  persons  claiming  or  to  claim  the  same  or 
any  part  thereof. 

Provided,  however,  the  warranties  herein  contained  do 
not  extend  to  any  water  appropriation  save  and  except  the 
water  appropriation  of  the  Konewock  Ditch  Company 
above  mentioned,  and  the  water  appropriation  of  the  North¬ 
ern  Pacific  Yakima  &  Kittitas  Irrigation  Company  above 
referred  to.  And  as  to  these  the  warranty  shall  not  extend 
to  the  volume  of  water  called  for  by  said  water  record,  and 
as  to  all  rights  of  way  the  intent  of  the  foregoing  warranty 
being  that  the  Washington  Irrigation  Company  is  to  war¬ 
rant  and  defend  the  United  States  of  America,  and  its  suc¬ 
cessors  and  assigns  in  the  enjoyment  of  all  rights  of  way  of 
the  canals  and  lateral  system  above  described. 

In  Witness  Whereof,  The  said  Washington  Irrigation 
Company,  a  corporation,  has  caused  these  presents  to  be 
sealed  with  its  corporate  seal,  and  signed  by  its  President 
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this  23rd  day  of  June,  1906,  per  resolution  of  its  Board  of 
Trustees  duly  authorized. 

WASHINGTON  IRRIGATION 
COMPANY, 

By  H.  F.  GRANT, 

(Seal)  Its  President . 

Attest :  G.  F.  CLARK, 

Its  Secretary. 

Department  of  the  Interior,  July  27, 1906 
Approved : 

THOS.  RYAN, 

Acting  Secretary. 

State  of  Washington, 

County  of  King ,  ss. 

On  this  23rd  day  of  June,  1906,  before  me  personally  ap¬ 
peared  H.  F.  Grant,  to  me  known  to  be  the  President  of  the 
corporation  that  executed  the  within  and  foregoing  instru¬ 
ment,  and  acknowledged  the  said  instrument  to  be  the  free 
and  voluntary  act  and  deed  of  said  corporation,  for  the  uses 
and  purposes  therein  mentioned,  and  on  oath  stated  that  he 
was  authorized  to  execute  said  instrument,  and  that 
3864  the  seal  affixed  is  the  corporate  seal  of  said  corpora¬ 
tion. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal  the  day  and  year  first  above  written. 

(Seal)  J.  RALPH  TUCKER, 

Notary  Public  in  and  for  the  State  of  Washington , 
residing  at  Seattle. 


Filed  for  record  at  the  request  of  R.  B.  Williamson,  Aug. 
7,  1906,  at  10:57  A.  M. 


W.  B.  NEWCOMB, 

County  Auditor. 
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(Notation  on  Instrument) 

Note: — For  Exhibit  Marked  “CC”  to  this  Deed,  see  Page 
623. 

3865  Office  of  the  Auditor  of  Yakima  County,  State  of 

Washington 

State  of  Washington, 

County  of  Yakima ,  ss. 

I,  J.  L.  Willett,  County  Auditor  for  the  County  of  Yakima, 
State  of  Washington,  do  hereby  certify  that  the  within 
foregoing  instrument  in  writing  is  a  full,  true  and  correct 
copy  of  a  Deed  filed  for  Record  in  this  office  on  the  7  day 
of  Aug.,  A.  D.  1906  and  recorded  in  Yol.  47  Page  586  records 
of  Deeds,  as  appear  from  the  record  of  said  instrument 
now  in  this  office. 

In  Witness  WLereof,  I  have  hereunto  set  my  hand  and  af¬ 
fixed  my  official  seal,  this  2  day  of  February,  A.  D.  1940. 

J.  L.  WILLETT, 

County  Auditor  for  the  County  of  Yakima ,  State  of 
Washington. 

By  IRMA  B.  THORNTON, 

Deputy. 

•  •#••••#*• 

EXCERPTS  FROM  PLAINTIFF’S  EXHIBIT  NO.  1. 

(Same  Being  Taken  from  the  Sixth  Annual  Report  of  the 
Secretary  and  Director,  Pages  247,  249  and  250) 

3784  “This  project  contemplates  the  ultimate  irrigation 
of  about  90,000  acres  of  land,  including  40,000  acres 
now  irrigated  from  the  canal  formerly  owned  by  the  Wash¬ 
ington  Irrigation  Company.  The  property  was  purchased 
from  the  last-named  company  for  $250,000,  of  which  $240,- 
000  has  been  paid  and  $10,000  is  retained  for  guarantee  of 
perfection  of  rights  of  way.  Water  is  obtained  by  diver¬ 
sion  from  Yakima  River  at  a  point  about  8  miles  below 
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North  Yakima,  where  new  concrete  headworks  have  been 
completed  and  a  new  concrete  diversion  dam  is  now  in  proc¬ 
ess  of  construction.  This  canal  is  entitled  to  650  second- 
feet  from  the  low-water  flow  of  Yakima  River,  and  storage 
is  therefore  relied  upon  to  supply  the  deficiency  to  make  up 
final  requirements  of  the  enlarged  canal.  This  storage  is  to 
be  obtained  in  the  upper  Yakima  lakes  and  at  Bumping 

Lake,  where  large  reservoirs  will  ultimately  be  constructed. 

•  ***#••••• 

3787  “With  the  purchase  of  the  Sunnyside  canal  from 
the  Washington  Irrigation  Company  came  the  re¬ 
sponsibility  and  duty  of  serving  the  48,000  acres  of  land  to 
which  water  rights  attached,  40,000  acres  of  which  were 
under  irrigation.  The  water-right  contracts,  which  the 
Government  must  respect,  provide,  with  few  exceptions,  for 
a  maintenance  tax  of  $1  per  annum  for  individual  mainte¬ 
nance  of  laterals  and  for  a  delivery  of  one  second-foot  of 
water  (continuous  flow)  to  160  acres  of  land.  New  land- 
owners  desiring  a  water  right  are  required  to  join  the  Water 
Users’  Association  and  to  conform  to  various  requirements 
as  to  farm  unit,  residence,  etc.,  provided  in  the  stock-sub¬ 
scription  contract.  As  the  new  lands  are  entitled  to  as  much 
water  as  may  be  required  for  their  crops,  and  as  the  old 
lands  are  limited  to  a  flow  of  one  second-foot  to  160  acres,  it 
seemed  desirable,  in  order  to  secure  uniformity  of  opera¬ 
tion,  that  the  owners  of  the  old  lands  join  the  Water  Users’ 
Association  and  merge  their  old  water  right  into  a  new 
water  right.  This  would  entitle  the  old  lands  to  a  suffi¬ 
ciency  of  water  and  would  facilitate  operation,  give  the  old 
water-right  owmers  a  proprietary  interest  in  the  canal  and 
tend  to  reduce  their  maintenance  cost. 

•  *#•*••*•• 

3788  “The  old  water-right  owners  were  accordingly  in¬ 
vited  to  join  the  Water  Users’  Association  on  the  basis 

of  payment  of  one-fifth  the  construction  charges  to  new 
lands.  This  they  generally  declined  to  do,  basing  their  ob¬ 
jection  chiefly  on  the  farm  unit  and  residence  restriction  im- 
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posed  on  owners  of  new  land.  Having  already  developed 
the  country  and  brought  their  lands  under  cultivation,  they 
contended  for  the  retention  of  160  acres  and  the  removal  of 
all  residence  restrictions.  This  demand  was  granted  and  a 
special  form  of  contract  was  prepared  whereby  the  water 
user  is  to  be  furnished  all  the  water  his  land  may  require 
for  irrigation  and  is  permitted  to  hold  160  acres  of  land;  he 
in  turn  agrees  to  join  the  Water  Users’  Association  and  to 
pay  to  the  United  States  $10  per  acre,  which  payment  may 
be  made  in  from  one  to  five  installments,  as  the  water  user 
may  elect.” 

•  •••*••••• 
PLAINTIFFS’  EXHIBIT  36. 

Plaintiffs’  Exhibit  36,  Public  Notice  of  March  2nd,  1909, 
Fixing  the  Construction  Charges  for  the  Eder  and 
Fox  Lands. 

4180  Endorsed :  Filed  May  6  1942  Charles  E.  Stewart, 
Clerk 

Department  of  the  Interior 
Bureau  of  Reclamation 
Washington,  D.  C. 

Office  of  the  Commissioner 

Certificate 

Pursuant  to  the  provisions  of  the  Act  of  Congress  ap¬ 
proved  August  24,  1912  (37  Stat.,  497),  I  hereby  certify 
that  the  annexed  copy  of  Public  Notice  of  March  2,  1909, 
as  distributed  to  water  users  on  the  Yakima  project,  con¬ 
stitutes  a  full,  true,  and  literal  exemplification  of  said  Pub¬ 
lic  Notice  contained  in  the  official  files  in  the  custodv  of  this 
office. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  Bureau  of  Reclamation  to  be  affixed, 
this  8th  day  of  February,  A.  D.  1940. 

JOHN  C.  PAGE, 

(Seal)  Commissioner ,  Bureau  of 

Reclamation. 


693 


4181  Public  Notices  and  Orders. 


Sunnyside  Project,  Washington. 


Department  of  the  Interior, 

Washington,  March  2, 1909. 

Public  Notice. 

In  pursuance  of  the  provisions  of  Section  4  of  the  Reclam- 
mation  Act  of  June  17, 1902  (32  Stat.,  388),  notice  is  hereby 
given  as  follows: 

Water  will  be  furnished  from  the  Sunnyside  Project, 
Washington,  under  the  provisions  of  the  Reclamation  Act, 
for  the  irrigable  land  shown  on  the  following  township 
plats : 

Willamette  Meridian 

T.  11  N.,  R.  20  E. 

T.  11  N.,  R.  21  E. 

T.  10  N.,  R.  21  E. 

T.  10  N.,  R.  22  E. 

T.  10  N.,  R.  23  E. 

T.  9  N.,  R.  22  E. 

T.  9  N.,  R.  23  E. 

T.  8  N.,  R.  24  E. 

T.  9  N.,  R.  24  E. 

approved  March  2,  1909,  by  the  Secretary  of  the  Interior, 
and  on  file  in  the  local  land  office  at  North  Yakima,  Wash¬ 
ington. 

Water  will  be  furnished  in  the  irrigation  season  of  1909 
for  that  portion  of  the  land  shown  upon  a  list  on  file  in  the 
local  land  office,  the  same  having  heretofore  received  water 
from  the  said  Sunnyside  Project  and  now  being  in  cultiva¬ 
tion. 

Water  will  be  furnished  for  the  remaining  portions  of  the 
irrigable  land  shown  on  said  plats,  from  time  to  time,  as 
announcement  shall  be  made  that  water  is  available. 
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Water-right  applications  may  be  made  for  the  irrigable 
areas  shown  on  the  said  plats.  The  time  when  payments 
will  be  due  therefor  is  hereinafter  stated. 

The  charges  which  shall  be  made  per  acre  of  irrigable 
land  which  can  be  irrigated  by  the  waters  from  said  irriga¬ 
tion  project  are  in  two  parts,  as  follows : 

1.  The  building  of  the  irrigation  system,  $52  per  acre  of 
irrigable  land,  payable  in  not  more  than  ten  annual  instal¬ 
ments,  each  payment  not  less  than  $5.20  per  acre  or  some 
multiple  thereof,  provided,  however,  that  full  payment  may 
be  made  at  any  time  of  any  balance  remaining  due,  after 
certification  has  been  made  by  the  Commissioner  of  the  Gen¬ 
eral  Land  Office  that  full  and  satisfactory  compliance  has 
been  shown  with  all  the  requirements  of  the  law  as  to  resi¬ 
dence,  cultivation  and  reclamation. 

2.  For  operation  and  maintenance,  which  will,  as  soon  as 
the  data  are  available,  be  fixed  in  proportion  to  the  amount 
of  water  used,  with  a  minimum  charge  per  acre  of  irrigable 
land  whether  water  is  used  thereon  or  not.  The  operation 
and  maintenance  charge  for  the  irrigation  season  of  1909, 
and  until,  further  notice,  will  be  95  cents  per  acre  of  irriga¬ 
ble  land,  for  which  water  is  ready  in  the  irrigation  season 
of  1909,  whether  water  is  used  thereon  or  not. 

The  first  instalment  on  account  of  said  charges  for  the 
irrigable  lands  shown  on  the  list  on  file  in  the  local  land 
office  to  receive  water  in  the  irrigation  season  of  1909,  shall 
be  due  March  15, 1909.  The  second  instalment  shall  be  due 
March  1,  1910.  Subsequent  instalments  shall  be  due  on 
March  1  of  each  year  thereafter  until  fully  paid.  All 
charges  are  payable  at  the  local  land  office,  North  Yakima, 
Washington. 

4182  The  first  instalment  of  the  charges  for  the  irrigable 
land,  for  which  water  is  to  be  subsequently  furnished, 
will  be  due  on  March  1  of  the  year  in  which  water  shall  be 
available  for  said  lands,  and  subsequent  instalments  shall 
be  due  on  March  1  of  each  year  thereafter  until  fully  paid. 

The  first  instalment  of  charges  for  all  lands  shown  on  the 
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said  list,  for  which  it  is  herein  announced  that  water  will  be 
available  in  the  season  of  1909,  whether  or  not  water-right 
application  is  made  therefor,  or  water  is  used  thereon,  shall 
be  due  and  payable  as  herein  provided. 

The  regulation  is  hereby  established  that  no  water  will  be 
furnished  in  any  year  until  all  operation  and  maintenance 
charges  levied  for  that  year  shall  have  been  paid  in  full. 
Accordingly  no  water  will  be  furnished  during  the  irriga¬ 
tion  season  of  1909  for  any  lands  until  the  portion  of  the 
instalment  for  operation  and  maintenance  due  on  March 
15,  1909,  has  been  paid,  and  no  water  will  be  furnished  in 
any  subsequent  irrigation  season  until  the  payment  has  been 
made  of  the  portion  of  the  instalment  for  operation  and 
maintenance  due  March  1  of  said  year. 

Failure  to  make  any  two  payments  of  the  instalments  of 
charges  when  due  shall  render  the  application  subject  to 
cancellation,  with  forfeiture  of  all  rights  under  the  applica¬ 
tion,  as  well  as  of  any  moneys  already  paid  thereon. 

The  charges  herein  provided  for  may,  for  the  convenience 
of  the  applicants,  be  paid  to  the  Special  Fiscal  Agent  of  the 
IT.  S.  Reclamation  Service,  assigned  to  the  Sunnyside  Proj¬ 
ect,  for  transmission  to  the  register  and  receiver  of  the  local 
land  office,  provided  the  necessary  charges  for  transporta¬ 
tion  of  the  cash,  as  determined  by  the  Special  Fiscal  Agent, 
accompany  the  payment  of  the  water-right  charges. 

JAMES  RUDOLPH  GARFIELD, 
Secretary  of  the  Interior. 


Instructions  Accompanying  Public  Notice. 

The  notice  was  forwarded  to  the  Commissioner  of  the 
General  Land  Office  with  instructions  that  publicity  be  given 
to  the  same,  and  that  the  local  officers  be  instructed  to  an¬ 
nounce  that  water-right  applications  for  the  irrigable  lands 
shown  on  the  plats  be  properly  executed  and  filed  in  the 
local  land  office  before  water  can  be  furnished;  that  the 
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water  user  shall  receive  the  water  at  the  main  canal  or  some 
lateral  thereof,  and  at  his  own  expense  convey  the  same  to 
the  land  described  in  the  water-right  application;  that  the 
United  States  will  maintain  and  operate  the  storage  and 
diversion  works  and  main  canals,  and  the  cost  thereof  shall 
be  included  in  the  operation  and  maintenance  charges  for 
the  project;  that  the  laterals  and  sublaterals  constituting 
the  balance  of  the  distributing  system  are  to  be  maintained 
and  kept  in  serviceable  condition  by  the  water  users  to  be 
served  therefrom  at  their  expense  under  regulations  to  be 
approved  by  the  Secretary  of  the  Interior ;  that  the  amount 
of  water  to  be  furnished,  to  be  stated  in  the  second  para¬ 
graph  of  every  application,  is  three  acre  feet  per  acre  per 
annum ;  that  the  building  charge  and  number  of  annual  in¬ 
stalments  are  to  be  stated  in  the  third  paragraph  of  each 
application;  that  the  limit  of  distance  to  be  regarded  as 
residence  in  the  neighborhood  has  been  fixed  at  fifty  miles ; 
and  that  the  Secretary  has  entered  into  a  contract  with  the 
Sunnyside  Water  Users’  Association  and  the  certificate  of 
that  association  forming  a  part  of  the  water-right  applica¬ 
tion  must  be  filled  in  before  the  application  can  be  accepted. 


Water-Right  Applications  and  Stock  Subscriptions  for 

Public  Lands . 

The  procedure  determined  upon  in  the  case  of  water-right 
applications  for  public  lands  not  subscribed  to  the  Sunny- 
side  Water  Users’  Association  is  as  follows: 

The  certificate  of  the  water  users’  association  forming 
part  of  the  vrater-right  application  need  not  be  filled  in  at 
the  time  of  presenting  it  with  application  to  enter.  The  ap¬ 
plication  to  enter  and  the  accompanying  water-right  appli¬ 
cation  on  which  such  certificate  has  not  been  filled  in  will  be 
received  and  suspended  without  action,  and  will  retain  its 
priority  for  thirty  days,  within  which  time  a  certificate  in 
accordance  with  the  printed  form  must  be  presented,  in  de¬ 
fault  of  which  the  application  to  enter  and  the  water-right 
application  will  be  rejected. 

•  ••••••••• 
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PLAINTIFFS’  EXHIBIT  76. 

Plaintiffs’  Exhibit  76,  Order  March  3rd,  1909,  Consolidating 
Sunnyside,  Tieton  and  Wapato  Projects  as  a  Single 
Project. 

4496  Endorsed :  Filed  May  6  - 1942  Charles  E.  Stew¬ 
art,  Clerk. 

Written  by:  Stenographic  Section 
Compared  by :  ACB 

Department  of  the  Interior 

Bureau  of  Reclamation 

Washington,  D.  C. 

Office  of  the  Commissioner 

Certificate. 

Pursuant  to  the  provisions  of  the  Act  of  Congress  ap¬ 
proved  August  24,  1912,  (37  Stat.,  497),  I  Hereby  Certify 
that  the  annexed  copy  of  letter  from  Director  F.  H.  Newell, 
U.  S.  Reclamation  Service,  to  the  Secretary  of  the  Interior, 
dated  March  3,  1909,  re  the  Yakima  Project,  and  bearing 
approval  of  Secretary  James  Rudolph  Garfield,  dated 
March  3,  1909,  constitutes  a  full,  true,  and  literal  exempli¬ 
fication  of  original  letter  contained  in  the  official  files  in 
the  custody  of  this  office. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  Bureau  of  Reclamation  to  be  affixed, 
this  10  day  of  July,  A.  D.  1937. 

JOHN  C.  PAGE 
(Seal)  Commissioner. 

Bureau  of  Reclamation. 
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4497  Department  of  the  Interior 
United  States  Reclamation  Service 
Washington,  D.  C.  March  3,  1909. 

Office  of  the  Director 

The  Honorable 

The  Secretary  of  the  Interior. 

Sir: 

The  three  projects  in  the  State  of  Washington  located  on 
the  Tieton  and  Yakima  Rivers  at  and  near  North  Yakima; 
namely,  the  Tieton,  Sunnyside  and  Wapato  projects,  are 
so  closely  connected  geographically  and  from  an  adminis¬ 
trative  standpoint  that  it  seems  desirable  to  bring  them  all 
under  one  organization  and  treat  them  as  units  of  a  single 
project.  The  four  storage  reservoirs  of  Bumping,  Keeche- 
lus,  Kachess  and  Clealum  Lakes  are  also  closely  connected 
with  the  three  projects  mentioned. 

At  the  present  time  the  Tieton  project  is  administered 
from  the  city  of  North  Yakima  and  work  is  being  done 
through  the  Tieton  Canyon  and  on  the  lands  to  be  irrigated 
extending  down  almost  to  the  town  of  Parker  on  the  North¬ 
ern  Pacific  Railroad.  At  that  point  the  Wapato  project 
begins,  and  combined  with  the  Sunnyside  project  and  its 
extensions,  will  irrigate  land  along  the  Yakima  River  for  a 
considerable  distance  below  Prosser  on  the  Northern  Pa¬ 
cific  Railroad.  A  project  office  has  been  opened  at  Toppen- 
ish,  Wash.,  for  the  Wapato  project,  one  at  Zillah  for  the 
operation  and  maintenance  department  of  the  Sunnyside, 
and  another  at  the  town  of  Sunnyside  for  the  con- 

4498  struction  department  of  the  Sunnyside  project.  It 
is  desired  to  combine  all  of  these  offices  in  a  single 

administrative  office  at  the  town  of  North  Yakima  where 
the  Reclamation  Service  owns  a  substantial  office  building 
with  all  modem  conveniences  and  to  consider  the  areas  em¬ 
braced  in  the  present  projects  as  units  of  one  project  to  be 
known  as  the  Yakima  project,  the  units  to  be  designated  by 
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the  respective  names  at  present  applied  to  the  three  proj¬ 
ects.  On  January  31  the  allotments,  expenditures  and  bal¬ 
ances  of  allotments  for  these  three  projects  were  as  follows : 

Projects  Allotments  Expenditures  Balances 

Tieton  $1,469,000  $1,080,020.70  $  388,979.30 

Sunnyside  1,399,000  820,809.04  578,190.96 

Wapato  119,000  13,424.77  105,575.23 

Total  $2,987,000  $1,914,254.51  $1,072,745.49 

You  have  heretofore  authorized  the  allotments  above  in 
the  several  amounts  indicated.  It  is  now  desired  that  you 
authorize  the  combining  of  these  three  projects  into  a  single 
project  consisting  of  the  three  units  as  above  with  a  total 
allotment  of  $2,987,000,  of  which  there  is  at  present  unex¬ 
pended  $1,072,745.49. 

Very  respectfully, 

F.  H.  NEWELL 
Director. 

Approved  March  3, 1909,  and  action  taken  as  recommended. 

JAMES  RUDOLPH  GARFIELD 
Secretary . 

•  ••••••••« 
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DEFENDANT’S  EXHIBIT  6. 

Defendant’s  Exhibit  6,  Supplemental  Water  Bight  Contract 
With  Allen  for  the  Parks  Land. 

1977  Endorsed:  Filed  Apr  18  1942  Charles  E.  Stew¬ 
art,  Clerk. 

Department  of  the  Interior 
Bureau  of  Reclamation 
Washington,  D.  C. 

Office  of  the  Commissioner 

Certificate 

Pursuant  to  the  provisions  of  the  Act  of  Congress  ap¬ 
proved  August  24,  1912  (37  Stat.,  497),  I  Hereby  Certify 
that  the  annexed  photostatic  copy  of  a  water  right  contract 
executed  August  6,  1907  between  the  United  States  and 
Geo.  Allen  and  Jennettie  Allen,  his  wife,  of  Yakima  County, 
Washington  constitutes  a  full,  true,  and  literal  exemplifica¬ 
tion  of  a  copy  of  said  contract  contained  in  the  official  files 
in  the  custody  of'this  office. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  Bureau  of  Reclamation  to  be  affixed, 
this  9th  day  of  February,  A.  D.  1940. 

JOHN  C.  PAGE, 

Commissioner , 

Bureau  of  Reclamation. 

1978  Irrigation  Company  W.  Con.  #141. 

Book  2,  Page  115. 

Government  Water  Right  Contract. 

Department  of  the  Interior 

United  States  Reclamation  Service. 

This  Agreement,  Made  and  entered  into  this  sixth  day 
of  August,  one  thousand  nine  hundred  and  seven  by  and 
between  The  United  States  of  America,  acting  in  this  be- 
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half  by  Walter  N.  Granger,  Irrigation  Manager,  Engineer, 
United  States  Reclamation  Service,  thereunto  duly  au¬ 
thorized  by  the  Director  of  the  United  States  Reclamation 
Service  and  subject  to  the  approval  of  the  Secretary  of  the 
Interior,  party  of  the  first  part,  and  Geo.  Allen,  and  Jen- 
nettie  Allen,  his  wife,  of  Alfalfa,  Yakima  County,  State 
of  Washington,  parties  of  the  second  part  their  heirs,  execu¬ 
tors,  administrators,  successors,  and  assigns. 

Whereas,  In  pursuance  of  the  Act  of  Congress  approved 
June  17,  1902  (32  Stat.  388),  entitled  “An  Act  appropriat¬ 
ing  the  receipts  from  the  sale  and  disposal  of  public  lands 
in  certain  States  and  Territories  to  the  construction  of  ir¬ 
rigation  works  for  the  reclamation  of  arid  land,”  the  United 
States  has  purchased  the  irrigation  system  of  the  Wash¬ 
ington  Irrigation  Company  and  proposes  to  enlarge  the 
system  and  supplement  the  same  by  storage  reservoirs, 
forming  the  Sunnyside  project,  and 

Whereas,  The  party  of  the  second  part  has  heretofore 
entered  in  to  contract  with  the  Washington  Irrigation  Com¬ 
pany  for  water  for  irrigation  for  the  following  described 
lands,  to-wit:  The  Southeast  Quarter  of  the  Northeast 
Quarter  (SE1^  NE%)  of  Section  sixteen  (16)  Township 
Ten  (10)  North,  Range  Twenty-one  (21)  East  W.  M.  con¬ 
taining  forty  acres;  and 

Whereas,  A  condition  of  said  contract  is  that  the  amount 
of  water  to  be  furnished  for  said  lands  shall  not  exceed 
one  cubic  foot  of  water  per  second  for  each  160  acres ;  and 

Whereas,  The  party  of  the  second  part  desires  to  obtain 
the  benefits  of  the  storage  connected  with  the  Sunnyside 
project,  the  benefits  of  the  better  distribution  of  the  water 
supply  through  the  irrigation  season,  the  benefits  derived 
from  the  enlargement  and  improvement  of  the  present  Sun¬ 
nyside  irrigation  system,  an  increased  water  supply  over 
the  existing  contract  allowance,  an  eventual  reduction  of 
maintenance  charges  when  the  improved  system  is  com¬ 
pleted  or  within  a  period  not  exceeding  five  years  and  the 
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better  security  of  operation  and  facilities  afforded  for 
draining  wet  lands  through  the  construction  of  wasteways : 

Now  Therefore,  The  parties  hereto  have  mutually  cov¬ 
enanted  and  agreed,  and  by  these  presents  do  covenant  and 
agree  with  each  other  as  follows : 

1979  1.  That  in  consideration  of  the  premises  the  party 

of  the  second  part  hereby  agrees  to  pay  to  the  special 
fiscal  Agent  of  the  Reclamation  Service  assigned  to  the 
Sunnyside  project,  or  such  other  officer  of  the  United  States 
as  may  be  duly  authorized  to  receive  the  same,  the  sum  of 
$10.00  per  acre  for  the  benefits  to  be  derived  from  said 
project  of  the  United  States,  the  water  for  the  said  lands  to 
be  furnished  in  such  amount  and  distributed  through  the 
irrigation  season  as  in  the  case  of  other  like  lands  in  such 
project  which  are  subject  to  the  provisions  of  the  Reclama¬ 
tion  Act,  in  full  consideration  for  the  water  to  the  use  of 
which  the  party  of  the  second  part  is  entitled  in  pursuance 
of  his  said  contract  with  the  Washington  Irrigation  Com¬ 
pany  or  its  predecessors  in  interest.  The  party  of  the 
second  part  further  agrees  to  pay  to  the  Special  Fiscal 
Agent  or  other  proper  officer,  such  annual  maintenance 
charges  as  may  be  levied  by  the  Secretary  of  the  Interior 
under  the  provisions  of  the  Reclamation  Act  against  other 
like  lands  in  the  said  project. 

2.  The  party  of  the  second  part  further  agrees  to  pay 
the  said  sum  of  $10.00  per  acre  in  Five  annual  installments, 
the  first  of  which  shall  become  due  and  payable  within 
60  days  from  the  date  of  this  agreement,  and  subsequent 
payments  shall  become  due  and  payable  on  or  before  the 
first  of  December  of  each  year  after  the  present  year  until 
fully  paid. 

3.  The  party  of  the  second  part  further  agrees  to  pay 
within  10  days  from  the  date  of  this  agreement  the  sum 
of  One  Dollar  ($1.00)  per  acre,  as  maintenance  charges 
for  the  irrigation  season  of  1907,  unless  such  payment  has 
already  been  made  and  agrees  to  pay  the  annual  main¬ 
tenance  charges  hereafter  assessed  against  like  lands  in 
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the  project,  on  or  before  the  date  when  the  same  shall  be 
dne,  not  to  exceed  On  Dollar  ($1.00)  per  acre. 

4.  In  case  of  failure  to  make  any  of  said  payments  when 
due,  the  United  States  shall  be  authorized  and  empowered 
to  refuse  to  deliver  water  for  any  of  the  lands  herein  de¬ 
scribed  until  such  payments  have  been  made  in  full,  with 
legal  interest  as  provided  by  the  State  Law,  from  the  date 
when  the  same  is  due. 

5.  The  party  of  the  second  part  hereby  agrees  within  30 
days  from  the  date  hereof  to  subscribe  to  the  stock  of  the 
Sunny  side  Water  Users’  Association  for  all  the  lands  here¬ 
in  before  described,  and  in  case  the  party  of  the  second  part 
elects  to  pay  the  $10.00  per  acre  in  more  than  one  install¬ 
ment  and  the  lands  held  by  him  under  the  project  exceed 
in  area  160  acres,  it  is  understood  and  agreed  that  he  will 
execute  an  excess  holding  contract  with  the  Sunnyside 
Water  Users’  Association  in  the  form  heretofore  adopted 
by  said  association  and  will  agree  that  the  power  of  sale 
therein  conferred  upon  the  water  users’  association  shall 
be  exercised  within  one  year  from  the  date  of  this  contract, 
unless  the  party  of  the  second  part  shall  have  sold  the  ex¬ 
cess  over  160  acres  to  some  person  or  persons  qualified  to 
perfect  a  water  right  under  the  provisions  of  the  Reclama¬ 
tion  Act. 

6.  It  is  further  understood  and  agreed  that  the  power 
of  sale  conferred  by  the  said  excess  holding  contract  shall 
remain  in  full  force  and  effect  until  such  excess  lands  shall 
be  held  by  parties  duly  qualified  in  tracts  not  exceeding  40 
acres  or  80  acres,  in  accordance  with  the  classification  of 
lands  shown  upon  the  map  on  file  in  the  office  of  the  project 
engineer  at  North  Yakima,  Washington,  said  map  having 
shown  thereon  the  areas  within  which  individual  holdings 
shall  be  limited  to  40  acres  and  80  acres  respectively,  when 
the  lands  are  subdivided  as  excess  holdings,  or  are  entered 
under  the  public  land  laws.  The  said  excess  holding  con¬ 
tract  shall  be  modified  in  accordance  with  these  provisions. 

7.  It  is  understood  and  agreed  that  this  contract  fibril 
serve  the  purposes  of  the  water  right  application  provided 
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for  in  Section  6  of  the  stock  subscription  and  contract  of 
the  Sunnyside  Water  Users  ’  Association,  and  the  party  of 
the  second  part  is  hereby  expressly  relieved  of  the  necessity 
of  making  such  water  right  application. 

8.  The  amount  of  water  to  be  furnished  hereunder  shall 
be  three  acre-feet  of  water  per  annum  per  acre  measured 
at  the  land,  or  as  much,  more  water  as  will  be  required 
to  successfully  irrigate  the  land,  the  amount  so  required 
to  be  determined  by  the  authorized  agent  of  the  United 
States,  and  the  water  shall  be  used  only  to  irrigate  said 
lands  and  for  domestic  purposes  incident  thereto ;  Provided, 
that  the  amount  of  water  furnished  shall  be  limited  to  the 
amount  beneficially  used  upon  such  lands. 

9.  It  is  further  understood  and  agreed  that  the  party 
of  the  second  part  will  conform  to  the  rules  and  regula¬ 
tions  concerning  the  distribution  and  measurement  of  water 
and  the  construction,  operation,  and  maintenance  of  laterals 
now  or  hereafter  adopted  for  the  project. 

10.  It  is  further  expressly  understood  that  the  United 
States  shall  not  be  responsible  for  the  failure  to  supply 
water  under  this  contract,  caused  by  insufficient  supply  of 
water  in  the  Yakima  River  due  to  hostile  diversion  or  un¬ 
usual  drought,  nor  for  damage  caused  by  floods,  acts  of 
hostility  or  unavoidable  accidents. 

11.  It  is  further  expressly  understood  that  no  Member 
of  or  Delegate  to  Congress,  officer,  agent,  or  employee  of  the 
Government  is  or  shall  be  admitted  to  any  share  or  part  of 
this  contract,  or  to  any  benefits  which  may  arise  therefrom, 
and  the  provisions  of  Sections  3739,  3740,  3741,  and  3742 
of  the  Revised  Statutes  of  the  United  States,  relating  to 
contracts,  enter  into  and  form  a  part  of  this  agreement, 
so  far  as  the  same  may  be  applicable. 

In  Witness  Whereof,  The  undersigned  have  hereunto  sub¬ 
scribed  their  names  in  duplicate  the  day  and  year  first 
above  written. 
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Two  witnesses  to  each  signature : 

E.  M.  PHILEBAUM 

P.  0.  Address  Zillah,  Wn. 

KATHLEEN  CASTEEL 
P.  0.  Address  Zillah,  Wn. 

J.  W.  DAY 

P.  0.  Address  Zillah,  Wn. 

E.  M.  PHILEBAUM 

P.  0.  Address  Zillah,  Wn. 

WALTER  N.  GRANGER, 
Irrigation  Mgr. 

Engineer  U.S.R.S. 

For  and  on  behalf  of  the  United  States  of  America,  Party 
of  the  first  part:  Geo.  Allen,  Jennettie  Allen  party  of  the 
second  part. 

1980  Notarial  Acknowledgment. 

State  of  Washington, 

County  of  Yakima  ss: 

I,  the  undersigned,  Notary  Public  in  and  for  the  afore¬ 
said  state  and  county,  do  hereby  certify  that  on  this  28th 
day  of  December,  1907,  personally  appeared  before  me, 
Geo.  Allen  and  Jennettie  Allen  his  wife,  to  me  known  to 
be  the  identical  individuals  described  in  and  who  executed 
the  within  instrument  and  acknowledged  that  they  signed 
the  same  as  their  free  and  voluntary  act  and  deed,  for  the 
uses  and  purposes  therein  mentioned. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal  the  day  and  year  in  this  certificate 
first  above  written. 

(seal) 

E.  M.  PHILEBAUM, 

Notary  Public  for  the  State  of 
Washington,  residing  at  Zillah 

My  commission  expires  October  15, 1911. 
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Affidavit  of  Disinterestedness. 

State  of . , 

County  of . ,  ss. 

I  do  solemnly  swear  (or  affirm)  that  the  copy  of  contract 
hereto  annexed  is  an  exact  copy  of  a  contract  executed  by 

me,  personally,  with . ;  that  I 

made  the  same  fairly  without  any  benefit  or  advantage  to 
myself,  or  allowing  any  such  benefit  or  advantage  corruptly 
to  the  said . or  any  other  person  or  per¬ 

sons  ;  and  that  the  papers  accompanying  include  all  those  re¬ 
lating  to  the  said  contract,  as  required  by  the  statute  in  such 
case  made  and  provided. 


. Engineer,  U.S.R.S. 

Subscribed  and  sworn  to  before  me  at . 

this . day  of . ,  A.  D.  190 . . .  My  com¬ 
mission  expires . 


(Official  Seal.) 


(Note. — This  affidavit  should  not  be  executed  on  an  orig¬ 
inal  and  it  will  be  unnecessary  to  have  it  executed  on  more 
than  one  copy  of  the  contract. 
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1981  Contract 

For  Government  Water  Right 
With  Geo.  Allen 

UNITED  STATES  RECLAMATION  SERVICE 

. ,  190... 

Respectfully  submitted  to  the  Secretary  of  the  Interior 
for  consideration  and  approval. 


Director. 

DEPARTMENT  OF  THE  INTERIOR 


Approved : 


7 


190... 


Secretary. 


DEFENDANT’S  EXHIBIT  5. 

Defendant’s  Exhibit  5,  Phillips  Water  Right  Application 

for  Eder  Land. 

1972  Endorsed :  Filed  April  18, 1942,  Charles  E.  Stewart, 
Clerk. 


Department  of  the  Interior 
Bureau  of  Reclamation 
Washington,  D.  C. 
Office  of  the  Commissioner 

Certificate 


Pursuant  to  the  provisions  of  the  Act  of  Congress  ap¬ 
proved  August  24,  1912  (37  Stat.,  497),  I  Hereby  Certify 
that  the  annexed  photostatic  copy  of  Water-Right  Appli¬ 
cation,  Serial  No.  04168,  Yakima  Project,  Washington, 
dated  February  28, 1912  constitutes  a  full,  true,  and  literal 
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exemplification  of  a  copy  of  said  application  contained  in 
the  official  files  in  the  custody  of  this  office. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  Bureau  of  Reclamation  to  be  affixed, 
this  9th  day  of  February,  A.  D.  1940. 

JOHN  C.  PAGE, 

Commissioner  Bureau  of  Reclamation. 

1973  Endorsed:  Received  April  27,  1912,  United  States 
Land  Office,  North  Yakima,  Washington. 

Department  of  the  Interior. 


Water-Right  Application. 

Act  June  17,  1902  (32  Stat.,  388). 

Yakima-Sunnyside  Project. 

U.  S.  Land  Office,  North  Yakima,  Washington. 

Serial  No.  04168 

Lands  in  Private  Ownership.  0473 

February  28,  1912. 

Agnes  E.  Phillips  &  T.  S.  Phillips,  her  husband,  herein¬ 
after  called  the  applicant,  hereby  applies  for  a  water  right 
under  the  Unit,  Yakima-Sunnyside  Project,  subject  to  the 
provisions  of  the  Act  of  Congress  approved  June  17,  1902 
(32  Stat.,  388),  known  as  the  Reclamation  Act,  and  the  rules 
and  regulations  established  thereunder,  the  water  supplied 
in  pursuance  thereof  to  be  used  for  the  irrigation  of,  and 
to  be  appurtenant  to,  Forty  (40)  acres  of  irrigable  land,  as 
shown  on  plate  approved  by  the  Secretary  of  the  Interior, 
within  the  area  described  as  follows : 

The  Southwest  quarter  of  the  Southeast  quarter  (SW*4 
SE1^),  being  Lots  1  to  18,  Block  1,  East  Park  Addition  to 
Mabton,  Section  31,  Township  9,  Range  23  E.,  W.  Meridian, 
an  area  of  Forty  (40)  acres. 
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The  quantity  of  water  to  he  furnished  hereunder  shall  be 
3  acre-feet  of  water  per  annum  per  acre  of  irrigable  land, 
as  aforesaid,  measured  at  the  land;  or  so  much  thereof  as 
shall  constitute  the  proportionate  share  per  acre  from  the 
water  supply  actually  available  for  the  lands  under  said 
project :  Provided,  That  the  supply  furnished  shall  be  lim¬ 
ited  to  the  amount  of  water  beneficially  used  on  said  irri¬ 
gable  land:  Provided,  however,  that  if  measuring  devices 
are  not  installed  at  the  land,  an  increase  deemed  reasonable 
by  the  Reclamation  Service  official  in  charge  of  the  project 
shall  be  made  for  losses  of  water  after  passing  the  point  of 
measurement. 

The  applicant  hereby  agrees  on  behalf  of  himself,  his 
heirs,  administrators,  and  assigns  to  pay  for  said  water 
right  the  estimated  cost  of  construction  as  fixed  by  the  Sec¬ 
retary  of  the  Interior,  namely,  the  sum  of  $52.00  per  acre 
for  Forty  acres  of  irrigable  land,  in  not  more  than  Ten  (10) 
annual  installments,  and  to  pay  promptly  when  due  the  an¬ 
nual  installments  and  the  operation  and  maintenance 
charges  duly  assessed  against  said  land  on  account  of  said 
water  right,  each  and  all  of  which  installments  and  opera¬ 
tion  and  maintenance  charges  are  hereby  made  and  shall  be 
a  lien  against  the  above-described  premises,  such  liens  at¬ 
taching  immediately  upon  the  execution  hereof  and  being 
enforcible  as  to  each  and  every  installment,  or  charge,  or 
portion  thereof  at  such  time  as  the  same  shall  become  due 
in  pursuance  of  public  notice  issued  by  the  Secretary  of  the 
Interior. 

Approved  April  20,  1912, 

Irrigable  in  1910,  40  acres. 

E.  McCULLOH, 
Project  Engineer. 

1974  It  is  further  agreed  and  provided  that  such  lien  or 
liens  shall  have  the  full  force  and  effect  of  a  mortgage 
or  deed  of  trust  and  vest  in  the  United  States  all  the  rights 
and  powers  which  might  be  exercised  and  all  benefits  which 
might  be  claimed  by  the  mortgagee  in  a  real  estate  mort- 
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gage  given  to  secure  the  payment  of  a  loan  or  debt,  includ¬ 
ing  the  right  of  foreclosure  by  or  on  behalf  of  the  United 
States  in  any  court  of  competent  jurisdiction  and  the  appli¬ 
cant  grants  to  the  United  States  or  its  transferee  all  the 
rights,  powers,  and  authority  in  and  over  the  above-de¬ 
scribed  premises  which  might  be  exercised  by  the  trustee 
named  in  a  deed  of  trust  given  to  secure  the  payment  of  a 
loan  or  debt. 

The  applicant  further  agrees  and  binds  himself,  his  heirs, 
administrators,  and  assigns  to  pay  all  taxes  and  other  liens 
and  encumbrances  which  are  now  or  may  hereafter  (during 
the  life  of  the  lien  herein  given  to  the  United  States)  become 
a  superior  lien  or  encumbrance  to  that  of  the  United  States, 
and  if  the  applicant,  his  administrators,  executors,  heirs,  or 
assigns  fail  to  pay  any  such  tax,  lien,  or  encumbrance  when 
due,  the  United  States  may  pay  the  same  and  add  the 
amount  thereof  to  the  lien  held  by  the  United  States  under 
this  agreement  and  recover  the  same. 

It  is  further  agreed  that  upon  failure  of  the  applicant  to 
comply  with  the  terms  of  said  Reclamation  Act  and  the 
regulations  thereunder,  this  application  shall  be  subject  to 
cancellation  by  the  Secretary  of  the  Interior,  with  the  for¬ 
feiture  of  all  rights  acquired  thereunder  and  of  all  pay¬ 
ments  made  thereon. 

This  application  must  bear  the  certificate,  as  hereto  at¬ 
tached,  of  the  water  users’  association  under  this  project, 
which  has  entered  into  contract  with  the  Secretary  of  the 
Interior,  and  the  liens  which  the  United  States  holds  against 
the  above-described  land  for  the  payment  of  the  building 
and  operation  and  maintenance  charges,  may  be  enforced, 
at  the  option  of  the  United  States,  either  directly  by  the 
United  States  or  through  the  medium  of  the  water  users’ 
association. 

If  the  Secretary  of  the  Interior  has  made  no  contract  with 
a  water  users’  association  under  this  project,  the  applicant 
agrees  to  file,  upon  his  direction,  evidence  of  membership  in 
the  water  users’  association  organized  under  the  said  proj- 
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ect;  in  default  of  which,  this  application  shall  be  subject  to 
cancellation  by  the  Secretary  of  the  Interior,  with  the  for¬ 
feiture  of  all  rights  acquired  thereunder  and  of  all  payments 
made  thereon. 

And,  being  duly  sworn,  the  applicant  further  deposes  and 
says  that  the  post-office  address  of  the  undersigned  is  Mab- 
ton,  Washington;  that  the  undersigned  is  a  bona  fide  resi¬ 
dent  upon  said  land  (or  an  occupant  thereof,  residing  in 
the  neighborhood,  namely,  upon  Section  31,  Township  9, 
Range  23  E.,  W.  Meridian,  a  distance  in  a  direct  line  of 
- miles  therefrom) ;  that  the  undersigned  holds  the  fol¬ 
lowing  interest  in  the  said  tract :  Deed  as  duly  shown  upon 

the  records  of  Yakima  County,  Washington . ; 

that  no  other  application,  now  uncanceled,  has  been  made 
for  a  water  right  under  said  Act  of  Congress,  appurtenant 
to  land  now  owned  or  claimed  by  the  undersigned,  except 
as  follows : 

Application  No . , . Project, . , 

of . for . 

. ,  Section . , 

Township . ,  Range . ,  . Meridian, 

an  area  of . acres  and  containing . 

1975  acres  of  irrigable  land,  as  determined  by  the  Secre¬ 
tary  of  the  Interior ;  and  that  the  present  application 
is  made  in  behalf  of  the  undersigned  and  not  at  the  instance 
or  for  the  benefit  of  any  other  person  or  any  association  or 
corporation,  either  directly  or  indirectly.  No  Member  of 
or  Delegate  to  Congress,  or  Resident  Commissioner,  after 
his  election  or  appointment  or  either  before  or  after  he  has 
qualified  and  during  his  continuance  in  office,  and  no  of¬ 
ficer,  agent,  or  employee  of  the  Government  shall  be  ad¬ 
mitted  to  any  share  or  part  of  this  contract  or  agreement,  or 
to  any  benefit  to  arise  thereupon.  Nothing,  however,  herein 
contained  shall  be  construed  to  extend  to  any  incorporated 
company,  where  such  contract  or  agreement  is  made  for 
the  general  benefit  of  such  incorporation  or  company,  as 
provided  in  Section  116  of  the  Act  of  Congress  approved 
March  4,  1909  (35  Stat.,  1109). 
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It  is  further  understood  and  agreed  that  if  the  interest 
of  the  applicant  in  said  land  shall  cease  and  said  interest 
shall  be  held  by  a  party  who  is  not  qualified  to  apply  for 
or  hold  a  water  right  under  the  provisions  of  the  Reclama¬ 
tion  Act,  this  application  shall  be  subject  to  cancellation 
by  the  Secretary  of  the  Interior,  with  the  forfeiture  of  all 
rights  acquired  thereunder  and  of  all  payments  made  there¬ 
on. 

It  is  further  understood  and  agreed  that  the  evidence  of 
ownership  of  this  water  right  shall  not  be  issued  by  the 
United  States  unless  fee  simple  title  to  said  land  is  vested 
in  the  applicant,  or  in  a  qualified  assignee  hereof,  whose 
aggregate  water  rights  under  the  said  Reclamation  Act  shall 
not  exceed  one  hundred  and  sixty  acres,  or  the  maximum 
limit  of  area  fixed  by  the  Secretary  of  the  Interior,  at  the 
time  when  final  payment  hereon  is  due,  in  default  of  which 
this  application  shall  be  subject  to  cancellation  by  the  Sec¬ 
retary  of  the  Interior,  with  the  forfeiture  of  all  rights  there¬ 
under  and  of  all  moneys  paid  thereon. 

(Sgd.)  AGNES  E.  PHILLIPS 
(Sgd.)  T.  S.  PHILLIPS 
Applicant 
Acknowledgment 

State  of  Washington, 

County  of  ss: 

I,  G.  W.  Pas  water,  a  Notary  Public  in  and  for  the  State 
aforesaid,  do  hereby  certify  that  on  this  15th  day  of  April, 
1912,  personally  appeared  before  me  Agnes  E.  Phillips  and 
T.  S.  Phillips,  her  husband  to  me  known  to  be  the  individ¬ 
uals  described  in  and  who  executed  the  within  and  foregoing 
instrument  and  acknowledged  that  they  signed  and  sealed 
the  instrument  of  writing  as  their  free  and  voluntary  act 
and  deed  for  the  uses  and  purposes  therein  mentioned. 
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In  witness  whereof,  I  have  hereunto  set  my  hand  affixed 
my  official  seal  the  day  and  year  in  this  certificate  first  above 
written. 

G.  W.  PASWATER, 

Notary  Public  in  and  for  the 
State  aforesaid,  residing  at 
Mdbton. 

(seal) 

My  commission  expires  December  28,  1913. 

The  above  application  must  be  signed  and  sealed  in  dup¬ 
licate,  acknowledged  before  a  duly  authorized  officer  in 
the  manner  provided  by  local  law  and  duly  recorded  in  the 
records  of  the  county  in  which  the  lands  are  situated. 

Filed  in  the  United  States  Land  Office  at  North  Yakima, 
Washington,  and  accepted  May  18,  1912  on  behalf  of  the 
United  States. 

HARRY  Y.  SAINT, 

Register 

(seal) 

1976  If  the  secretary  of  the  Interior  has  entered  into 
a  contract  with  a  Water  Users’  Association  under 
the  project,  the  following  certificate  must  be  filled  out: 

. ,191 

I  hereby  certify  that  the  applicant  for  this  water  right 
has  duly  subscribed  (or  is  the  successor  in  interest  of  one 
who  has  subscribed)  for  the  stock  of  this  association  for 
the  lands  described  herein,  and  that  all  assessments  levied 
against  said  stock  by  said  association  have  been  fully  paid 
up  to  date. 

Secretary, . Water  Users’ 

Association 


(corporate  seal) 


714 


Oath  of  Disinterestedness. 

(Sec.  3745,  U.  S.  Revised  Statutes) 

I  do  solemnly  swear  that  the  copy  of  contract  hereunto 
annexed  is  an  exact  copy  of  contract  made  by  me  personally 
with  Agnes  E.  Phillips  and  T.  S.  Phillips,  her  husband, 
that  I  made  the  same  fairly,  without  any  benefit  or  advan¬ 
tage  of  myself,  or  allowing  any  such  benefit  or  advantage 
corruptly  to  the  said  Agnes  E.  Phillips  and  T.  S.  Phillips, 
her  husband,  or  any  other  person;  and  that  the  papers 
accompanying  include  all  those  relating  to  the  said  contract, 
as  required  by  the  staute  in  such  case  made  and  provided. 

HARRY  Y.  SAINT, 

Register 

Sworn  to  and  subscribed  before  me  at  North  Yakima, 
Washington,  this  18th  day  of  May,  1912. 

A.  C.  STEINMAN, 

Receiver 

I,  F.  A.  West,  for  value  received,  hereby  sell  and  assign 
unto  Agnes  E.  Phillips  all  my  right,  title  and  interest  in 
and  to  any  credits  heretofore  paid  on  water  right  Applica¬ 
tion  No.  04168  for  the  above  described  land,  together  with 
all  interests  possessed  by  me  under  said  application. 

(Sgd.)  F.  A.  WEST, 

Assignor 

(Sgd.)  E.  M.  WEST 

(Sgd.)  C.  E.  MILLER 
Witness. 
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DEFENDANT’S  EXHIBIT  7. 

Defendant’s  Exhibit  7,  Dwinell  Water  Right  Application 

for  Fox  Land. 

1982  Endorsed:  Filed  Apr  18  1942  Charles  E.  Stew¬ 
art,  Clerk 

Department  of  the  Interior 
Bureau  of  Reclamation 
Washington,  D.  C. 

Office  of  the  Commissioner 

Certificate 

Pursuant  to  the  provisions  of  the  Act  of  Congress  ap¬ 
proved  August  24,  1912  (37  Stat.,  497),  I  hereby  certify 
that  the  annexed  photostatic  copy  of  Water-Right  Applica¬ 
tion  for  Lands  in  Private  Ownership,  Serial  No.  01219, 
Yakima  Project,  Washington,  dated  November  16,  1915, 
constitutes  a  full,  true,  and  literal  exemplification  of  a  copy 
of  said  application  contained  in  the  official  files  in  the  cus¬ 
tody  of  this  office. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  Bureau  of  Reclamation  to  be  affixed, 
this  9th  day  of  February,  A.  D.  1940. 

JOHN  C.  PAGE 

(Seal)  Commissioner  Bureau  of 

Reclamation. 
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1983  Department  of  the  Interior 


Water-Right  Application  for  Lands  in  Private  Ownership 
and  Lands  Other  Than  Homesteads  Under  the 
Reclamation  Act. 

Act  June  17,  1902  (32  Stat.,  388) ; 

and  Acts  Amendatory  Thereof  and  Supplementary  Thereto. 

Yakima  Project.  Serial  No.  01219 

State  of  Washington  Sunny  side  Unit. 

November  16, 1915. 

1.  I,  Elwood  E.  Dwinell  and  May  M.  Dwinell,  in  pursu¬ 
ance  of  the  provisions  of  the  Reclamation  Act  approved 
June  17, 1902  (32  Stat.,  388),  and  acts  amendatory  thereof, 
and  supplementary  thereto,  especially  the  act  approved 
August  9, 1912  (37  Stat.,  265)  and  the  act  approved  August 
13, 1914  (Public  No.  170)  known  as  the  Reclamation  Exten¬ 
sion  Act,  all  hereinafter  called  the  Reclamation  Law,  and 
the  rules  and  regulations  established  thereunder,  do  hereby 
apply  on  behalf  of  myself,  my  heirs,  executors,  administra¬ 
tors  and  assigns,  for  a  water  right  for  the  irrigation  of  and 
to  be  appurtenant  to  10  acres  of  irrigable  land  as  shown  on 
plats  approved  by  the  Secretary  of  the  Interior  within  the 
tract  described  as  follo-ws:  The  South  half  of  the  North 
Half  of  the  North-west  quarter  of  the  South-east  quarter 
(SV2  NVo  NWy4  SE%)  of  Section  Thirty-six  (36)  Town¬ 
ship  Nine  (9)  north,  Range  Twenty-two  (22)  E.W.  Mer¬ 
idian,  containing  a  total  of  10  acres. 

2.  The  measure  of  the  water  right  for  said  land  is  that 
quantity  of  water  which  shall  be  beneficially  used  for  the 
irrigation  thereof,  but  in  no  case  exceeding  the  share  pro¬ 
portionate  to  irrigable  acreage,  of  the  water  supply  actually 
available  as  determined  by  the  Project  Manager  or  other 
proper  officer  of  the  United  States,  or  of  its  successors  in 
the  control  of  the  project,  during  the  irrigation  season  for 
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the  irrigation  of  lands  under  said  unit.  If  measuring  de¬ 
vices  are  not  installed  at  the  land,  the  amount  of  water  de¬ 
livered  shall  be  determined  by  the  Reclamation  Service 
official  in  charge  of  the  project  a  reasonable  allowance  being 
made  for  losses  of  water  after  passing  the  point  of  meas¬ 
urement. 

3.  I  agree:  (a)  to  pay  the  annual  installments  of  the  con¬ 
struction  charge  fixed  by  the  Secretary  of  the  Interior  in 
public  notice  issued  in  connection  with  the  unit  above  de¬ 
scribed  on  27  day  of  July,  1915,  at  $52.00  per  acre  of  irri¬ 
gable  land,  and  in  addition  thereto  the  annual  charges  for 
operation  and  maintenance  as  prescribed  by  the  Reclama¬ 
tion  Extension  Act ;  and  all  penalties  which  may  accrue  for 
failure  to  make  payments  at  the  proper  time;  (b)  that  the 
construction  charge,  and  each  and  all  of  said  annual  charges 
for  operation  and  maintenance  with  accrued  penalties  shall 
be  and  the  same  are  hereby  made  a  lien  upon  the  tract  of 

land  above  described  and  all  water  rights  now  or 
1984  hereafter  appurtenant  or  belonging  thereto  and  all 

improvements  now  existing  or  hereafter  made  there¬ 
on;  promising,  covenanting,  and  agreeing  to  pay  all  taxes 
and  other  claims  now  or  hereafter  becoming  a  prior  encum¬ 
brance,  failing  which,  upon  demand  by  any  proper  officer  of 
the  United  States,  or  its  successors  in  control  of  said  proj¬ 
ect,  the  United  States  or  its  said  successors  may  pay  the 
same  and  add  the  amount  thereof  to  the  lien  hereby  created 
and  recover  the  amount  so  paid  as  part  of  the  said  lien. 

4.  Upon  my  failure  to  comply  with  the  terms  of  the  Re¬ 
clamation  Law,  and  the  regulations  thereunder,  this  appli¬ 
cation  may,  in  the  discretion  of  the  Secretary  of  the  In¬ 
terior,  be  canceled  by  him  with  the  forfeiture  of  all  rights 
under  the  Reclamation  Law  and  of  all  moneys  theretofore 
paid  hereon :  Excepting,  however,  from  the  force  and  effect 
of  this  paragraph  any  and  every  failure  to  make  payments 
which  shall  become  due  and  payable  after  the  issuance  of 
final  certificate  for  the  water  right  hereby  sought  under  the 
Reclamation  Law,  a  remedy  for  the  failure  thus  excepted 
having  been  provided  by  said  Law. 
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5.  This  application  must  bear  the  certificate,  as  hereto 
attached,  of  the  water  users’  association  under  said  project, 
which  has  entered  into  contract  with  the  Secretary  of  the 
Interior,  and  the  liens  which  the  United  States  holds 
against  the  above-described  land  for  the  payment  of  the 
construction,  and  the  operation  and  maintenance  charges, 
may  be  enforced,  at  the  option  of  the  United  States,  either 
directly  by  the  United  States  or,  where  any  such  lien  was 
given  directly  to  the  water  users’  association  for  the  bene¬ 
fit  of  the  United  States,  may  be  enforced  through  the  me¬ 
dium  of  the  water  users’  association;  but  the  election  of 
one  remedy  shall  not  preclude  the  United  States  from  fol¬ 
lowing  the  other.  If  the  Secretary  of  the  Interior  has  made 
no  contract  with  a  water  users’  association  under  said 
project,  the  applicant  agrees  to  file,  upon  his  direction,  evi¬ 
dence  of  membership  in  the  water  users’  association  or 
ganized  under  the  said  project,  in  default  of  which  this  ap¬ 
plication  shall  be  subject  to  cancellation  by  the  Secretary 
of  the  Interior,  with  the  forfeiture  of  all  rights  acquired 
thereunder  and  of  all  payments  made  thereon. 

6.  I  further  agree  that  the  United  States  and  its  suc¬ 
cessors  in  charge  of  the  said  Unit  shall  have  full  control 
over  all  ditches,  gates,  and  other  structures  owned  or  con¬ 
trolled  by  the  applicant  or  his  successors  in  interest  and 
which  are  required  to  deliver  water  hereunder,  and  proper 
officers  and  employees  of  the  United  States  and  its  suc¬ 
cessors  shall  have  at  all  times  the  right  of  access  to  the 
above-described  premises  whenever  it  is,  in  the  judgment 
of  the  officer  or  employee  in  charge  of  said  Unit,  necessary 
for  them  in  the  discharge  of  their  duties  of  distributing 
water  to  exercise  said  control.  And  I  do  hereby  give,  grant, 
bargain,  sell,  and  convey  to  the  United  States  and  its  said 
successors  the  right  for  any  such  proper  officer  or  employee 
to  go  and  come  upon  any  and  all  lands  now  or  hereafter 
owned  or  held  by  me  or  them  for  said  purpose  and  there 
exercise  said  control. 

7.  It  is  understood  and  agreed  that  the  United  States 
reserves  the  right  upon  my  failure  or  the  failure  of  my 


719 


successors  in  interest  to  keep  and  perform  any  of  the  pro¬ 
visions  in  this  instrument  contained,  by  me  and  my  suc¬ 
cessors  in  interest  undertaken  to  be  kept  and  performed,  to 
refuse  to  deliver  water  to  said  lands  or  to  stop  the  delivery 
of  water  thereto  if  water  is  being  delivered,  and  such  re¬ 
fusal  to  deliver  or  stoppage  of  delivery  of  water  shall  not 
operate  to  cancel  this  application  but  shall  be  considered 
as  an  additional  remedy  to  the  United  States  to  any  reme¬ 
dies  existing  by  reason  of  the  provisions  of  this  application 
or  otherwise. 

8.  And  I  do  hereby  grant,  bargain,  sell,  convey,  and  con¬ 
firm  to  the  United  States  of  America  and  its  successors  in 
charge  of  the  project,  all  rights  of  way  for  ditches,  canals, 
flumes,  pipe  lines,  telegraph  and  telephone  transmission 
lines,  or  other  structures,  now  constructed  by  or  under  the 
authority  of  the  United  States  for  or  in  connection  with 
the  said  project,  and  all  rights  of  way  that  may  be  or  be¬ 
come  necessary  and  suitable,  and  that  may  be  required  for 
the  prosecution  and  operation  of  the  said  project,  and  for 
the  construction,  maintenance,  and  operation  of  ditches, 
canals,  flumes,  pipe  lines,  telegraph  and  telephone  trans¬ 
mission  lines,  or  other  structures  that  may  be  constructed 
by  or  under  authority  of  the  United  States  and  its  suc¬ 
cessors  in  charge  of  the  project  for  and  in  connection  with 
said  project,  to  have  and  hold  the  same,  together  with  all 
the  tenements,  hereditaments,  privileges,  and  appurten¬ 
ances  thereunto  belonging  or  in  anywise  appertaining  to  the 

United  States  of  America  and  its  assigns  and  succes- 
1985  sors  in  charge  of  the  project  forever,  subject  notwith¬ 
standing  to  the  conditions  upon  which  this  applica¬ 
tion  is  made. 

9.  No  Member  of  or  Delegate  to  Congress,  or  Eesident 
Commissioner,  after  his  election  or  appointment  or  either 
before  or  after  he  has  qualified  and  during  his  continuance 
in  office,  shall  be  admitted  to  any  share  or  part  of  this  con¬ 
tract  or  agreement,  or  to  any  benefit  to  arise  thereupon. 
Nothing,  however,  herein  contained  shall  be  construed  to 
extend  to  any  incorporated  company,  where  such  contract 
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or  agreement  is  made  for  the  general  benefit  of  such  cor¬ 
poration  or  company,  as  provided  in  Section  116  of  the  Act 
of  Congress  approved  March  4,  1909  (35  Stat.,  1109). 

10.  And  I,  the  said  Elwood  E.  Dwinell,  being  duly  sworn, 
depose  and  say  that  my  post-office  address  is  Mabton,  Wash, 
that  I  am  an  occupant  thereof,  residing  in  the  neighborhood, 
namely,  in  Mabton,  Wash.,  Merdian,  a  distance  in  a  direct 
line  of  5  miles  therefrom) ;  that  I  hold  the  following  inter¬ 
est  in  the  said  tract:  Fee  simple  as  duly  shown  upon  the 
records  of  Yakima  County,  Wash.,  in  volume  (liber)  160, 
at  page  (folio)  424;  that  no  other  application,  now  uncan¬ 
celled,  has  been  made  for  a  water  right  under  the  Reclama¬ 
tion  Law’,  appurtenant  to  land  now  owned  or  claimed  by 
me,  except  as  follows : 

Application  No.  0449,  Yakima  Project,  of  Elwood  E. 
Dw’inell  for  Lot  3  Block  23  Phillips  4th  Add.  Section  31, 
Township  9,  Range  23.  E.  W.,  to  Mabton  Meridian,  an  area 
of _ acres  and  containing  1  acre  of  irrigable  land,  as  de¬ 

termined  by  the  Secretary  of  the  Interior ;  and  that  the  pres¬ 
ent  application  is  made  in  my  owrn  behalf  and  not  at  the  in¬ 
stance  or  for  the  benefit  of  any  other  person  or  any  associa¬ 
tion  or  corporation,  either  directly  or  indirectly. 

11.  Nothing  in  this  application  contained  shall  be  con¬ 
strued  as  in  any  manner  or  at  all  abridging,  limiting,  or  de¬ 
priving  the  United  States  of  any  means  of  enforcing  any 
remedy  in  law’  or  equity  for  the  breach  of  any  of  the  pro¬ 
visions  of  this  application  w’hich  it  wrould  otherwise  have. 

In  Witness  Whereof,  I  Elw’ood  E.  Dwrinell  and  May  M. 
Dw’inell  have  hereunto  set  our  hands  and  seals  this  23rd  dav 

m 

of  December,  1915. 

(seal) 

ELWOOD  E.  DWINELL  (Seal) 
MAY  M.  DWINELL  (Seal) 

In  presence  of: 

(Three  witnesses  must  sign  here.) 

T.  W.  HOWELL 

C.  W.  GILBREATH 

J.  V.  KELLEY 
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1986  Acknowledgment 

State  of  Washington 
County  of  Yakima  ss: 

I,  a  Notary  Public  in  and  for  the  State  of  Washington 
do  hereby  certify  that  on  this  23rd  day  of  December,  1915, 
personally  appeared  before  me  Elwood  E.  Dwinell  and  May 
M.  Dwinell  to  me  known  to  be  the  individuals  described  in 
and  who  executed  the  within  instrument  and  acknowledged 
to  me  that  they  signed  the  same  as  their  free  and  voluntary 
act  and  deed  for  the  uses  and  purposes  therein  mentioned. 

In  witness  wiiereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal  the  day  and  year  first  above  written. 

T.  W.  HOWELL, 

Notary  Public  in  and  for  the 
state  of  Washington ,  Residing 
at  Mabton . 

My  commission  expires  March  30,  1917. 

State  of  Washington 

County  of  Yakima  ss: 

Elwood  E.  Dwinell,  being  duly  sworn,  deposes  and  says 
that  he  is  the  person  (or  one  of  the  persons)  who  signed 
the  foregoing  instrument;  that  he  has  read  the  same  and 
know's  the  contents  thereof  and  that  all  the  statements  of 
fact  made  by  him  in  said  instrument  are  true  of  his  own 
knowiedge  except  such  as  are  made  upon  information  and 
belief  and  as  to  those  he  believes  them  to  be  true. 

ELWOOD  E.  DWINELL 

Subscribed  and  sworn  to  before  me  this  23rd  day  of  De¬ 
cember,  1915. 

My  commission  expires  March  30, 1917. 

T.  W.  HOWELL 
Notary  Public  in  and  for  the 
state  of  Washington,  Residing 
at  Mabton.  Sunnyside,  Wash. 
December  24, 1915. 
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I  hereby  certify  that  the  applicant  signing  the  above 
instrument  has  duly  subscribed  (or  is  the  successor  in  in¬ 
terest  of  one  who  has  subscribed)  for  the  stock  of  this 
association  for  the  lands  described  therein,  and  that  all 
assessments  levied  against  said  stock  by  this  association 
have  been  fully  paid  up  to  date. 

This  certificate  is  limited  to  10  acres. 

G.  E.  RODMAN, 

Secretary ,  Sunny  side  Water 
Users’  Association. 

Approved  and  accepted  this  10th  day  of  February,  1916 
by  authority  of  the  Secretary  of  the  Interior. 

R.  K.  TIFFANY, 

Project  Manager 

This  Application  is  made  under  Public  Notice  of . 

. ,  19. .. 

Total  payment  made  for  which  Special  Fiscal  Agent’s  Re¬ 
ceipt  No . ,  dated . .  19. . .,  was 

issued . $ . 

Said  payment  was  applied  as  follows : 


For  C.  due  . 

19 

$. 

For  0.  due  . 

19 

$. 

For  0.  &  M.  due . 

19 

$. 

For  0.  &  M.  due . 

. ,  19. . ., 

$. 

The  next  construction  charge  under  this  application  is 

due . ,  19 _ 

The  next  0.  &  M.  charge  under  this  application  is  due 

19 

Recorded  in  Vol.  6  of  Water  right  applications,  page  183 
Yakima  County  records. 
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DEFENDANT’S  EXHIBIT  8. 

Defendant’s  Exhibit  8,  Warrell  Water  Right  Application 

for  Fox  Land. 

1987  Endorsed :  April  18, 1942,  Charles  E.  Stewart,  Clerk, 
Clerk. 

Department  of  the  Interior 
Bureau  of  Reclamation 
Washington,  D.  C. 

Office  of  the  Commissioner 

Certificate 

Pursuant  to  the  provisions  of  the  Act  of  Congress  ap¬ 
proved  August  24,  1912  (37  Stat.,  497),  I  Hereby  Certify 
that  the  annexed  photostatic  copy  of  Water  Right  Applica¬ 
tion  for  Lands  in  Private  Ownership,  Serial  No.  01211, 
Yakima  Project,  Washington,  dated  September  21, 1915  con¬ 
stitutes  a  full,  true,  and  literal  exemplification  of  a  copy  of 
said  application  contained  in  the  official  files  in  the  custody 
of  this  office. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  Bureau  of  Reclamation  to  be  affixed, 
this  9th  day  of  February,  A.  D.  1940. 

(Seal)  JOHN  C.  PAGE, 

Commissioner  Bureau  of  Reclamation 

1988  Department  of  the  Interior 

Water-Right  Application  for  Lands  in  Private  Ownership 
and  lands  other  than  homesteads  under  the  Reclamation  Act. 

Act  June  17,  1902  (32  Stat.  388) : 

and  Acts  Amendatory  Thereof  and  Supplementary  Thereto. 
Yakima  Project.  Serial  No.  01211  State  of  Washington 
Sunny  side  Unit. 

Sept.  21,  1915 

1.  We,  John  W.  Warrell  and  Inez  L.  Warrell  husband  and 
wife,  in  pursuance  of  the  provisions  of  the  Reclamation 
Act  approved  June  17,  1902  (32  Stat.,  388),  and  acts 
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amendatory  thereof,  and  supplementary  thereto,  especially 
the  act  approved  August  9,  1912  (37  Stat.,  265)  and  the 
act  approved  August  13,  1914  (Public  No.  170)  known  as 
the  Reclamation  Extension  Act,  all  hereinafter  called  the 
Reclamation  Law,  and  the  rules  and  regulations  estab¬ 
lished  thereunder,  do  hereby  apply  on  behalf  of  myself, 
my  heirs,  executors,  administrators  and  assigns,  for  a  water 
right  for  the  irrigation  of  and  to  be  appurtenant  to  10  acres 
of  irrigable  land  as  shown  on  plats  approved  by  the  Sec¬ 
retary  of  the  Interior  within  the  tract  described  as  follows : 

The  North  half  of  North  half  of  Northwest  quarter  of 
Southeast  quarter  of  Section  Thirty-six  Township  Nine, 
Range  Twenty-two  E.  W.  Meridian,  containing  a  total  of 
10  acres. 

2.  The  measure  of  the  water  right  for  said  land  is  that 
quantity  of  water  which  shall  be  beneficially  used  for  the 
irrigation  thereof,  but  in  no  case  exceeding  the  share  pro¬ 
portionate  to  irrigable  acreage,  of  the  water  supply  actually 
available  as  determined  by  the  Project  Manager  or  other 
proper  officer  of  the  United  States,  or  of  its  successors  in 
the  control  of  the  project,  during  the  irrigation  season  for 
the  irrigation  of  lands  under  said  unit.  If  measuring  de¬ 
vices  are  not  installed  at  the  land,  the  amount  of  water 
delivered  shall  be  determined  by  the  Reclamation  Service 
official  in  charge  of  the  project  a  reasonable  allowance  being 
made  for  losses  of  wrater  after  passing  the  point  of  measure¬ 
ment. 

3.  I  agree;  (a)  to  pay  the  annual  installments  of  the 
construction  charge  fixed  by  the  Secretary  of  the  Interior 
in  public  notice  issued  in  connection  with  the  unit  above 
described  on  the  27th  day  of  July,  1915,  at  $52.00  per  acre 
of  irrigable  land,  and  in  addition  thereto  the  annual  charges 
for  operation  and  maintenance  as  prescribed  by  the  Re¬ 
clamation  Extension  Act;  and  all  penalties  which  may  ac¬ 
crue  for  failure  to  make  payments  at  the  proper  time;  (b) 
that  the  construction  charge,  and  each  and  all  of  said  an¬ 
nual  charges  for  operation  and  maintenance  with  accrued 
penalties  shall  be  and  the  same  are  hereby  made  a  lien  upon 
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the  tract  of  land  above  described  and  all  water  rights  now 
or  hereafter  appurtenant  or  belonging  thereto  and 
1989  all  improvements  now  existing  or  hereafter  made 
thereon ;  promising,  covenanting,  and  agreeing  to  pay 
all  taxes  and  other  claims  now  or  hereafter  becoming  a  prior 
encumbrance,  failing  which,  upon  demand  by  any  proper 
officer  of  the  United  States,  or  its  successors  in  control  of 
said  project,  the  United  States  or  its  said  successors  may 
pay  the  same  and  add  the  amount  thereof  to  the  lien  hereby 
created  and  recover  the  amount  so  paid  as  part  of  the  said 
lien. 

4.  Upon  my  failure  to  comply  with  the  terms  of  the  Re¬ 
clamation  Law,  and  the  regulations  thereunder,  this  ap¬ 
plication  may,  in  the  discretion  of  the  Secretary  of  the 
Interior,  be  cancelled  by  him  with  the  forfeiture  of  all  rights 
under  the  Reclamation  Law  and  of  all  moneys  theretofore 
paid  hereon :  Excepting,  however,  from  the  force  and  effect 
of  this  paragraph  any  and  every  failure  to  make  payments 
which  shall  become  due  and  payable  after  the  issuance  of 
final  certificate  for  the  water  right  hereby  sought  under 
the  Reclamation  Law,  a  remedy  for  the  failure  thus  ex¬ 
cepted  having  been  provided  by  said  Law. 

5.  This  application  must  bear  the  certificate,  as  hereto 
attached,  of  the  water  users’  association  under  said  project, 
which  has  entered  into  contract  with  the  Secretary  of  the 
Interior,  and  the  liens  which  the  United  States  holds  against 
the  above-described  land  for  the  payment  of  the  construc¬ 
tion,  and  the  operation  and  maintenance  charges,  may  be 
enforced,  at  the  option  of  the  United  States,  either  directly 
by  the  United  States  or,  where  any  such  lien  was  given  di¬ 
rectly  to  the  water  users’  association  for  the  benefit  of  the 
United  States,  may  be  enforced  through  the  medium  of 
the  water  users  ’  association ;  but  the  election  of  one  remedy 
shall  not  preclude  the  United  States  from  following  the 
other.  If  the  Secretary  of  the  Interior  has  made  no  con¬ 
tract  with  a  water  users’  association  under  said  project, 
the  applicant  agrees  to  file,  upon  his  direction,  evidence  of 
membership  in  the  water  users  ’  association  organized  under 
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the  said  project,  in  default  of  which  this  application  shall 
be  subject  to  cancellation  by  the  Secretary  of  the  Interior, 
with  the  forfeiture  of  all  rights  acquired  thereunder  and 
of  all  payments  made  thereon. 

6.  I  further  agree  that  the  United  States  and  its  suc¬ 
cessors  in  charge  of  the  said  Unit  shall  have  full  con¬ 
trol  over  all  ditches,  gates,  and  other  structures  owned  or 
controlled  by  the  applicant  or  his  successors  in  interest  and 
which  are  required  to  deliver  water  hereunder,  and  proper 
officers  and  employees  of  the  United  States  and  its  suc¬ 
cessors  shall  have  at  all  times  the  right  of  access  to  the 
above-described  premises  whenever  it  is,  in  the  judgment 
of  the  officer  or  employee  in  charge  of  said  Unit,  necessary 
for  them  in  the  discharge  of  their  duties  of  distributing 
water  to  exercise  said  control.  And  I  do  hereby  give,  grant, 
bargain,  sell,  and  convey  to  the  United  States  and  its  said 
successors  the  right  for  any  such  proper  officer  or  em¬ 
ployee  to  go  and  come  upon  any  and  all  lands  now  or  here¬ 
after  owned  or  held  by  me  or  them  for  said  purpose  and 
there  exercise  said  control. 

7.  It  is  understood  and  agreed  that  the  United  States 
reserves  the  right  upon  my  failure  or  the  failure  of  my 
successors  in  interest  to  keep  and  perform  any  of  the  pro¬ 
visions  in  this  instrument  contained,  by  me  and  my  suc¬ 
cessors  in  interest  undertaken  to  be  kept  and  performed, 
to  refuse  to  deliver  water  to  said  lands  or  to  stop  the  de¬ 
livery  of  water  thereto  if  water  is  being  delivered,  and 
such  refusal  to  deliver  or  stoppage  of  delivery  of  water 
shall  not  operate  to  cancel  this  application  but  shall  be  con¬ 
sidered  as  an  additional  remedy  to  the  United  States  to 
any  remedies  existing  by  reason  of  the  provisions  of  this 
application  or  otherwise. 

8.  And  I  do  hereby  grant,  bargain,  sell,  convey,  and  con¬ 
firm  to  the  United  States  of  America  and  its  successors  in 
charge  of  the  project,  all  rights  of  way  for  ditches,  canals, 
fiumes,  pipe  lines,  telegraph  and  telephone  transmission 
lines,  or  other  structures,  now  constructed  by  or  under  the 
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authority  of  the  United  States  for  or  in  connection  with  the 
said  project,  and  all  rights  of  way  that  may  be  or  become 
necessary  and  suitable,  and  that  may  be  required  for  the 
prosecution  and  operation  of  the  said  project,  and  for  the 
construction,  maintenance,  and  operation  of  ditches,  canals, 
flumes,  pipe  lines,  telegraph  and  telephone  transmission 
lines,  or  other  structures  that  may  be  constructed  by  or 
under  authority  of  the  United  States  and  its  successors  in 
charge  of  the  project  for  and  in  connection  with  said  pro¬ 
ject,  to  have  and  hold  the  same,  together  with  all  the  tene¬ 
ments,  hereditaments,  privileges,  and  appurtenances  there¬ 
unto  belonging  or  in  anywise  appertaining  to  the 
1990  United  States  of  America  and  its  assigns  and  suc¬ 
cessors  in  charge  of  the  project  forever,  subject  not¬ 
withstanding  to  the  conditions  upon  which  this  application 
is  made. 

9.  No  Member  of  or  Delegate  to  Congress,  or  Resident 
Commissioner,  after  his  election  or  appointment  or  either 
before  or  after  he  has  qualified  and  during  his  continuance 
in  office,  shall  be  admitted  to  any  share  or  part  of  this  con¬ 
tract  or  agreement,  or  to  any  benefit  to  arise  thereupon. 
Nothing,  however,  herein  contained  shall  be  construed  to 
extend  to  any  incorporated  company,  where  such  contract  or 
agreement  is  made  for  the  general  benefit  of  such  corpora¬ 
tion  or  company,  as  provided  in  Section  116  of  the  Act  of 
Congress  approved  March  4, 1909  (35  Stat.,  1109). 

10.  And  I,  the  said  John  W.  Warrell,  being  duly  sworn, 
depose  and  say  that  my  post-office  address  is  Toppenish, 
Wash.;  that  I  am  a  bona  fide  resident  upon  said  land  (or 
occupant  thereof,  residing  in  the  neighborhood,  namely, 
upon  Section  10,  Township  10,  Range  20  E.  W.  Merdian, 
a  distance  in  a  direct  line  of  17  miles  therefrom) ;  that  I 
hold  the  following  interest  in  the  said  tract :  Deed,  as  duly 
shown  upon  the  records  of  Yakima  County,  Wash.,  in  volume 
(liber)  120  at  page  (folio)  45 ;  that  no  other  application,  now 
uncancelled,  has  been  made  for  a  water  right  under  the  Rec¬ 
lamation  Law,  appurtenant  to  land  now  owned  or  claimed 
by  me,  except  as  follows : 
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Application  No . , . Project 

of . for . 

Section . ,  Township . ,  Range . 

Meridian,  an  area  of . acres  and  containing . 

acres  of  irrigable  land,  as  determined  by  the  Secretary  of 
the  Interior;  and  that  the  present  application  is  made  in  my 
own  behalf  and  not  at  the  instance  or  for  the  benefit  of  any 
other  person  or  any  association  or  corporation,  either  di¬ 
rectly  or  indirectly. 

11.  Nothing  in  this  application  contained  shall  be  con¬ 
strued  as  in  any  manner  or  at  all  abridging,  limiting,  or  de¬ 
priving  the  United  States  of  any  means  of  enforcing  any 
remedy  in  law  or  equity  for  the  breach  of  any  of  the  provi¬ 
sions  of  this  application  which  it  would  otherwise  have. 

In  Witness  Whereof,  We,  John  W.  Warrell  and  Inez  L. 
Warrell,  his  wife,  set  our  hand  and  seal  this  19tli  day  of 
October,  1915. 

JOHN  W.  WARRELL  (Seal) 
INEZ  L.  WARRELL  (Seal) 

In  presence  of : 

(Three  witnesses  must  sign  here.) 

J.  H.  IMMEL 
JOHN  SCHANG 
H.  G.  RIDEOUT 

1991  Acknowledgment. 

State  of  Washington, 

County  of  Yakima ,  ss: 

I,  a  Notary  public  in  and  for  the  State  of  Wash  do  hereby 
certify  that  on  this  19th  day  of  October,  1915,  personally 
appeared  before  me  John  W.  Warrell  and  Inez  L.  Warrell; 
husband  and  wife  to  me  known  to  be  the  individual  de¬ 
scribed  in  and  who  executed  the  within  instrument  and  ac¬ 
knowledged  to  me  that  they  signed  the  same  as  their  free 
and  voluntary  act  and  deed  for  the  uses  and  purposes  there¬ 
in  mentioned. 
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In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal  the  day  and  year  in  this  certificate 
first  above  written. 

My  commission  expires  Aug  24, 1918 

J.  H.  IMMEL 

(Seal)  Notary  Public . 

State  of  Washington 

County  of  Yakima ,  ss: 

John  W.  Warrell,  being  duly  sworn,  deposes  and  says 
that  he  is  the  person  (or  one  of  the  persons)  who  signed  the 
foregoing  instrument;  that  he  has  read  the  same  and  knows 
the  contents  thereof  and  that  all  the  statements  of  fact  made 
by  him  in  said  instrument  are  true  of  his  own  knowledge  ex¬ 
cept  such  as  are  made  upon  information  and  belief  and  as  to 
those  he  believes  them  to  be  true. 

JOHN  W.  WARRELL 

Subscribed  and  sworn  to  before  me  this  19th  day  of  Octo¬ 
ber,  1915 

My  commission  expires  Aug.  24,  1918 

J.  H.  IMMEL 

(Seal)  Notary  Public. 

Sunnyside,  Wash.,  Oct.  23,  1915 

I  hereby  certify  that  the  applicant  signing  the  above  in¬ 
strument  has  duly  subscribed  (or  is  the  successor  in  inter¬ 
est  of  one  who  has  subscribed)  for  the  stock  of  this  associa¬ 
tion  for  the  lands  described  therein,  and  that  all  assess¬ 
ments  levied  against  said  stock  by  this  association  have 
been  fully  paid  up  to  date.  This  certificate  is  limited  to  10 
acres 

G.  E.  RODMAN 

Secretary  Sunnyside  Water  Users7 

Association. 

Approved  and  accepted  this  23d  day  of  December,  1915 
by  authority  of  the  Secretary  of  the  Interior. 

R.  K.  TIFFANY 

(Seal)  Project  Manager. 
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This  Application  is  made  under  Public  Notice  of . 

. ,19.. 

Total  payment  made  for  which  Special  Fiscal  Agent’s 

Receipt  No . ,  dated . ,19  ,  was  issued 

. $ . 

Said  payment  was  applied  as  follows : 

For  C.  due . ,  19  ,  $ . 

For  C.  due . ,19  ,  $ . 

For  0.  &  M.  due . ,19  ,$ . 

For  0.  &  M.  charge  due . ,19  ,$ . 

The  next  construction  charge  under  this  application  is 
due . ,  19 

The  next  O.  &  M.  charge  under  this  application  is  due 
. ,19 

Recorded  in  Vol.  6,  W.  R.  A.,  page  177  Yakima  Co.  rec¬ 
ords. 

DEFENDANT’S  EXHIBIT  9. 

Defendant’s  Exhibit  9,  Hoover  Water  Right  Application  for 

Fox  Land. 

1992  Endorsed :  Filed  Apr  18  1942  Charles  E.  Stewart, 
Clerk 

Department  of  the  Interior 
Bureau  of  Reclamation 
Washington,  D.  C. 

Office  of  the  Commissioner 

Certificate 

Pursuant  to  the  provisions  of  the  Act  of  Congress  ap¬ 
proved  August  24,  1912  (37  Stat.,  497),  I  Hereby  Certify 
that  the  annexed  photostatic  copy  of  Water-Right  Appli¬ 
cation  for  lands  in  Private  Ownership,  Serial  No.  01329, 
Yakima  Project,  Washington,  dated  May  11,  1917  consti¬ 
tutes  a  full,  true,  and  literal  exemplification  of  a  copy  of 
said  application  contained  in  the  official  files  in  the  custody 
of  this  office. 
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In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  Bureau  of  Reclamation  to  be  affixed, 
this  9th  day  of  February,  A.  D.  1940 

(Seal)  JOHN  C.  PAGE 

Commissioner 
Bureau  of  Reclamation. 

1993  Engineering  Date  O.K.  CDH 

Irrigable  in  1909  0  acres 
Irrigable  in  1910  0  acres 
Irrigable  in  1911  0  acres 
Irrigable  in  1912  0  acres 
Irrigable  in  1913  49  acres 
Irrigable  in  1914  0  acres 
Irrigable  in  1915  0  acres 
Irrigable  in  1916  0  acres 

Department  of  the  Interior 

Water-Right  Application  for  Lands  in  Private  Ownership 
and  Lands  Other  Than  Homesteads  Under  the 
Reclamation  Act. 

Act  June  17,  1902  (32  Stat.,  388) ; 
and  Acts  Amendatory  Thereof  and  Supplementary  Thereto. 

Yakima  Project.  Serial  No.  01329 
State  of  Washington  Sunnyside  Unit. 

May  11,  1917 

1.  I,  Elizabeth  H.  Hoover,  in  pursuance  of  the  provi¬ 
sions  of  the  Reclamation  Act  approved  June  17,  1902  (32 
Stat.,  388),  and  acts  amendatory  thereof  and  supplementary 
thereto,  especially  the  act  approved  August  9,  1912  (37 
Stat.,  265),  and  the  act  approved  August  13, 1914  (38  Stat., 
686),  known  as  the  Reclamation  Extension  Act,  all  herein¬ 
after  called  the  Reclamation  Law,  and  the  rules  and  regula¬ 
tions  established  thereunder,  do  hereby  apply  on  behalf  of 
myself,  my  heirs,  executors,  administrators,  and  assigns  for 
a  water  right  for  the  irrigation  of  and  to  be  appurtenant  to 
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49  acres  of  irrigable  land  as  shown  on  plats  approved  by 
the  Secretary  of  the  Interior  within  the  tract  described  as 
follow’s: 

South  Half  Northeast  Quarter  (SM>  NE}4) 

Section  36  Township  9  N.,  Range  22  E.  W.  Meridian,  con¬ 
taining  a  total  of  49.  acres. 

2.  The  measure  of  the  water  right  for  said  land  is  that 
quantity  of  water  w’hich  shall  be  beneficially  used  for  the 
irrigation  thereof,  but  in  no  case  exceeding  the  share  pro¬ 
portionate  to  irrigable  acreage,  of  the  w’ater  supply  actually 
available  as  determined  by  the  Project  Manager  or  other 
proper  officer  of  the  United  tSates,  or  of  its  successors  in 
the  control  of  the  project,  during  the  irrigation  season  for 
the  irrigation  of  lands  under  said  unit.  If  measuring  de¬ 
vices  are  not  installed  at  the  land,  the  amount  of  water  de¬ 
livered  shall  be  determined  by  the  Reclamation  Service  offi¬ 
cial  in  charge  of  the  project,  a  reasonable  allowance  being 
made  for  losses  of  w’ater  after  passing  the  point  of  measure¬ 
ment. 

3. 1  agree:  (a)  To  pay  the  annual  installments  of  the  con¬ 
struction  charge  fixed  by  the  Secretary  of  the  Interior  in 
public  notice  issued  in  connection  writh  the  unit  above  de¬ 
scribed  on*  16th  day  of  June,  1913,  at  $57.20  per  acre  of  irri¬ 
gable  land,  and  in  addition  thereto  the  annual  charges  for 
operation  and  maintenance  as  prescribed  by  the  Reclama¬ 
tion  Extension  Act,  and  all  penalties  which  may  accrue  for 
failure  to  make  payments  at  the  proper  time;  (b)  that  the 
construction  charge  and  each  and  all  of  said  annual  charges 
for  operation  and  maintenance  with  accrued  penalties  shall 
be  and  the  same  are  hereby  made  a  lien  upon  the  tract  of 
land  above  described  and  all  water  rights  now  or  hereafter 
appurtenant  or  belonging  thereto  and  all  improve- 
1994  ments  now’  existing  or  hereafter  made  thereon,  prom¬ 
ising,  covenanting,  and  agreeing  to  pay  all  taxes  and 
other  claims  now  or  hereafter  becoming  a  prior  encum¬ 
brance,  failing  which,  upon  demand  by  any  proper  officer 
of  the  United  States,  or  its  successors  in  control  of  said 


*49  acres  opened  in  1913. 
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project,  the  United  States  or  its  said  successors  may  pay 
the  same  and  add  the  amount  thereof  to  the  lien  hereby 
created  and  recover  the  amount  so  paid  as  part  of  the  said 
lien. 

4.  Upon  my  failure  to  comply  with  the  terms  of  the  Rec¬ 
lamation  Law,  and  the  regulations  thereunder,  this  appli¬ 
cation  may,  in  the  discretion  of  the  Secretary  of  the  Interior, 
he  canceled  by  him  with  the  forfeiture  of  all  rights  under 
the  Reclamation  Law  and  of  all  moneys  theretofore  paid 
hereon:  Excepting,  however,  from  the  force  and  effect  of 
this  paragraph,  any  and  every  failure  to  make  payments 
which  shall  become  due  and  payable  after  the  issuance  of 
final  certificate  for  the  water  right  hereby  sought  under  the 
Reclamation  Law,  a  remedy  for  the  failure  thus  excepted 
having  been  provided  by  said  Law. 

5.  This  application  must  bear  the  certificate,  as  hereto  at¬ 
tached,  of  the  water  users’  association  under  said  project, 
which  has  entered  into  contract  with  the  Secretary  of  the 
Interior,  and  the  liens  which  the  United  States  holds  against 
the  above-described  land  for  the  payment  of  the  construc¬ 
tion,  and  the  operation  and  maintenance  charges,  may  be 
enforced,  at  the  option  of  the  United  States,  either  directly 
by  the  United  States  or,  where  any  such  lien  was  given  di- 
rectlv  to  the  water  users’  association  for  the  benefit  of  the 
United  States,  may  be  enforced  through  the  medium  of  the 
water  users’  association;  but  the  election  of  one  remedy 
shall  not  preclude  the  United  States  from  following  the 
other.  If  the  Secretary  of  the  Interior  has  made  no  con¬ 
tract  with  a  water  users’  association  under  said  project,  the 
applicant  agrees  to  file,  upon  his  direction,  evidence  of  mem¬ 
bership  in  the  water  users  ’  association  organized  under  the 
said  project,  in  default  of  which  this  application  shall  be 
subject  to  cancellation  by  the  Secretary  of  the  Interior,  with 
the  forfeiture  of  all  rights  acquired  thereunder  and  of  all 
payments  made  thereon. 

6.  I  further  agree  that  the  United  States  and  its  succes¬ 
sors  in  charge  of  the  said  unit  shall  have  full  control  over 
all  ditches,  gates,  and  other  structures  owned  or  controlled 
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by  the  applicant  or  his  successors  in  interest  and  which  are 
required  to  deliver  water  hereunder,  and  proper  officers  and 
employees  of  the  United  States  and  its  successors  shall  have 
at  all  times  the  right  of  access  to  the  above-described  prem¬ 
ises  whenever  it  is,  in  the  judgment  of  the  officer  or  em¬ 
ployee  in  charge  of  said  unit,  necessary  for  them  in  the  dis¬ 
charge  of  their  duties  of  distributing  water  to  exercise  said 
control.  And  I  do  hereby  give,  grant,  bargain,  sell,  and  con¬ 
vey  to  the  United  States  and  its  said  successors  the  right 
for  any  such  proper  officer  or  employee  to  go  and  come  upon 
any  and  all  lands  now  or  hereafter  owned  or  held  by  me  or 
them  for  said  purpose  and  there  exercise  said  control. 

7.  It  is  understood  and  agreed  that  the  United  States  re¬ 
serves  the  right  upon  my  failure  or  the  failure  of  my  suc¬ 
cessors  in  interest  to  keep  and  perform  any  of  the  provi¬ 
sions  in  this  instrument  contained,  by  me  and  my  succes¬ 
sors  in  interest  undertaken  to  be  kept  and  performed,  to 
refuse  to  deliver  water  to  said  lands  or  to  stop  the  delivery 
of  water  thereto  if  water  is  being  delivered,  and  such  re¬ 
fusal  to  deliver  or  stoppage  of  delivery  of  water  shall  not 
operate  to  cancel  this  application,  but  shall  be  considered 
as  an  additional  remedy  to  the  United  States  to  any  reme¬ 
dies  existing  by  reason  of  the  provisions  of  this  application 
or  otherwise. 

8.  And  I  do  hereby  grant,  bargain,  sell,  convey,  and  con¬ 
firm  to  the  United  States  of  America  and  its  successors  in 
charge  of  the  project  all  rights  of  way  for  ditches,  canals, 
flumes,  pipe  lines,  telegraph  and  telephone  transmission 
lines,  or  other  structures  now  constructed  by  or  under  the 
authority  of  the  United  States  for  or  in  connection  with  the 
said  project,  and  all  rights  of  way  that  may  be  or  become 
necessary  and  suitable  and  that  may  be  required  for  the 
prosecution  and  operation  of  the  said  project,  and  for  the 
construction,  maintenance,  and  operation  of  ditches,  canals, 
flumes,  pipe  lines,  telegraph  and  telephone  transmission 
lines,  or  other  structures  that  may  be  constructed  by  or  un¬ 
der  authority  of  the  United  States  and  its  successors  in 
charge  of  the  project  for  and  in  connection  with  said  proj- 
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ect,  to  have  and  hold  the  same,  together  with  all  the  tene¬ 
ments,  hereditaments,  privileges,  and  appurtenances  there¬ 
unto  belonging  or  in  anywise  appertaining  to  the  United 
States  of  America  and  its  assigns  and  successors  in  charge 
of  the  project  forever,  subject  notwithstanding  to  the  con¬ 
ditions  upon  which  this  application  is  made. 

1995  9.  No  Member  of  or  Delegate  to  Congress,  or  Resi¬ 

dent  Commissioner,  after  his  election  or  appointment 
or  either  before  or  after  he  has  qualified  and  during  his  con¬ 
tinuance  in  office,  shall  be  admitted  to  any  share  or  part  of 
this  contract  or  agreement,  or  to  any  benefit  to  arise  there¬ 
upon.  Nothing,  however,  herein  contained  shall  be  con¬ 
strued  to  extend  to  any  incorporated  company,  where  such 
contract  or  agreement  is  made  for  the  general  benefit  of 
such  corporation  or  company,  as  provided  in  Section  116  of 
the  Act  of  Congress  approved  March  4,  1909  (35  Stat., 
1109). 

10.  And  I,  the  said  Elizabeth  H.  Hoover,  being  duly  sworn, 
depose  and  say  that  my  post-office  address  is  Mabton,  Wash¬ 
ington;  that  I  am  a  bona-fide  resident  upon  said  land  (or 
occupant  thereof,  residing  in  the  neighborhood,  namely, 
upon  Section  7,  Township  8  N.,  Range  23  Meridian,  a  dis¬ 
tance  in  a  direct  line  of  2  miles  therefrom) ;  that  I  hold  the 
following  interest  in  the  said  tract:  Fee  simple  as  duly 

shown  upon  the  records  of . County, . ,  in  volume 

(liber) . at  page  (folio) . ;  that  no  other  appli¬ 

cation,  now  uncanceled,  has  been  made  for  a  water  right 
under  the  Reclamation  Law,  appurtenant  to  land  now  owned 
or  claimed  by  me,  except  as  follows : 

Application  No . ,  Yakima-Sunny  side  Project,  of 

Washington,  for  EMj  SE1^  NW1^  Section  8,  Township  23  N, 
Range  7,  Meridian,  an  area  of  55  acres  and  containing  55 
acres  of  irrigable  land,  as  determined  by  the  Secretary  of 
the  Interior;  and  that  the  present  application  is  made  in 
my  own  behalf  and  not  at  the  instance  or  for  the  benefit  of 
any  other  person  or  any  association  or  corporation,  either 
directly  or  indirectly. 
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11.  Nothing  in  this  application  contained  shall  be  con¬ 
strued  as  in  any  manner  or  at  all  abridging,  limiting,  or  de¬ 
priving  the  United  States  of  any  means  of  enforcing  any 
remedy  in  law  or  equity  for  the  breach  of  any  of  the  provi¬ 
sions  of  this  application  which  it  would  otherwise  have. 

In  Witness  Whereof,  I,  Elizabeth  H.  Hoover  have  here¬ 
unto  set  my  hand  and  seal  this  18th  day  of  May,  1917. 

ELIZABETH  H.  HOOVER  (Seal) 

.  (Seal) 

In  presence  of : 

(Three  witnesses  must  sign  here.) 

E.  S.  TUTTLE 
G.  E.  RODMAN 
JANET  NAGLE 

1996  Acknowledgment. 

State  of  Washington, 

County  of  Yakima,  ss: 

I,  the  undersigned,  a  notary  public  in  and  for  the  State  of 
Washington,  duly  commissioned  and  sworn,  do  hereby  cer¬ 
tify  that  on  this  18th  day  of  May,  1917,  personally  appeared 
before  me  Elizabeth  H.  Hoover  to  me  known  to  be  the  indi¬ 
vidual  described  in  and  who  executed  the  within  instrument 
and  acknowledged  to  me  that  she  signed  the  same  as  her 
free  and  voluntary  act  and  deed  for  the  uses  and  purposes 
therein  mentioned.  Witness  my  hand  official  seal  the  day 
and  year  in  this  certificate  first  above  written. 

G.  E.  RODMAN, 

Notary  Public  in  and  for  the  State 
(Seal)  of  Washington,  residing  at  Sunnyside. 

My  commission  expires  June  5,  1917 
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State  of  Washington, 

County  of  Yakima,  ss: 

Elizabeth  H.  Hoover,  being  duly  sworn,  deposes  and  says 
that  she  is  the  person  (or  one  of  the  persons)  who  signed 
tne  foregoing  instrument;  that  she  has  read  the  same  and 
knows  the  contents  thereof  and  that  all  the  statements  of 
fact  made  by  her  in  said  instrument  are  true  of  her  own 
knowledge,  except  such  as  are  made  upon  information  and 
belief  and  as  to  those  she  believes  them  to  be  true. 

ELIZABETH  H.  HOOVER 

Subscribed  and  sworn  to  before  me  this  18th  day  of  May, 
1917 

G.  E.  RODMAN 

(Seal)  Notary  Public  in  and  for  the  State  of 

Washington,  residing  at  Sunnyside. 

My  commission  expires  June  5,  1917 

Sunnyside,  Wn.  June  26, 1917 

I  hereby  certify  that  the  applicant  signing  the  above  in¬ 
strument  has  duly  subscribed  (or  is  the  successor  in  inter¬ 
est  of  one  who  has  subscribed)  for  the  stock  of  this  associa¬ 
tion  for  the  lands  described  therein,  and  that  all  assess¬ 
ments  levied  against  said  stock  by  this  association  have 
been  fully  paid  up  to  date.  This  certificate  is  limited  to  49 
acres. 

(Signed  to  SWUA-7/1/12)  G.  E.  RODMAN 

(Seal)  Secretary  Sunnyside  Water  Users’ 

Association . 

Approved  and  accepted  this  19th  day  of  July,  1917  by 
authority  of  the  Secretary  of  the  Interior. 

R.  K.  TIFFANY, 
Project  Manager. 
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This  Application  is  made  under  Public  Notice  of . 

. ,19 _ 

Total  payment  made  for  which  Special  Fiscal  Agent’s 
Receipt  No . ,  dated . ,19  ,  was  issued 

. $ . 

Said  payment  was  applied  as  follows : 

For  C.  due . ,19  ,  $ . 

For  C.  due . ,19  ,  $ . 

For  0.  &  M.  due . ,19  ,  $ . 

For  0.  &  M.  due . ,19  ,  $ . 

The  next  construction  charge  under  this  application  is 
due . ,19 

The  next  0.  &  M.  charge  under  this  application  is  due 


1997  Checked  and  Entered 
W.  R.  Accounts  V 
W.  R.  Journal  V 
Index  Cards  V 

Date . by  HHN 

Serial  No.  01329 

Department  of  the  Interior 
United  States  Reclamation  Service 
Data  For  Opening  Water-Right  Account 

(To  be  forwarded  with  all  new  water-right  applications.) 
Project  Yakima  Unit  or  Lateral  System  Sunnyside 

Construction  Data. 

Contract  value : 

49.  acres  at  $57.20  $2,802.80 
. acres  at  $ .  $ . 

Unpaid  0.  and  M.  added — 

Year  1913  &  ’14-49,  acres  at  $  .95,  $ . .  93.10  V 


Year . , . acres  at  $ . ,  $ . 

Year . , . acres  at  $ . ,  $ . $ . 


739 


Supplemental  construction — 

. acres  at  $ . $ . 

Total  contract  value  $2,895.90  V 
Less  temporarily  suspended — 

. acres  at  $ . $ . 

Present  contract  value  $2,895.90 

Installments : 

Date  first  installment  due :  Dec.  1, 1917 ;  for  year  1917 
Rate  and  total  amount  of  first  installment:  Rate  2% 
Amount  $57.92 

Amount  paid  at  time  of  filing  water-right  application 

$ . 

Credit  allowed  on  first  installment  on  account  of  previous 

rental  or  other  payments _ $ . 

Date  second  installment  becomes  due :  Dec.  1, 1918 

Operation  and  Maintenance  Data. 

First  installment  due  Mar.  1, 1919 ;  for  year  1918 

Rate  of  first  installment  (if  announced) . $ . 

Amount  of  first  installment  (if  announced) . $ . 

Amount  paid  at  time  of  filing  water-right  application 

$ . 

Credit  allowed  on  first  installment  on  account  of  previous 

rental  or  other  payments . $ . 

Date  second  installment  becomes  due  Mar.  1, 1920 ;  for  year 
1919 

Note. — If  contract  value  is  not  computed  upon  same  area 
as  shown  in  water-right  application  give  reason  and  author¬ 
ity  . 

If  the  land  covered  by  application  hereto  attached  is  sub¬ 
ject  to  supplemental  construction,  the  value  of  such  supple¬ 
mental  construction  should  be  included  in  the  application 
as  a  part  of  the  contract  value,  and  the  first  and  subsequent 
installments  must  be  computed  on  the  total  value,  even 
though  a  public  notice  may  have  been  issued  providing  for 
the  return  of  the  supplemental  cost  in  a  different  manner 
and  during  a  different  period. 
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Month  in  which  this  application  was  taken  into  the  proj 
ect  books  July,  1917 

P.  M.  W.,  Project  Bookkeeper. 

. ,  Washington  Bookkeeper. 
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- 2037 

• 

M/2*oom>/- 

OMaJmrV 

4*34 

■  7o.  //* 

6.332 

3.7*3 

337/ 

■MM 

■ 

¥>/*x  *9!m 

9.294 

70.// 6 

6.3 3 Z 

33*3 

^o»r 

3A»t**r- 

-  304 

-49/ 

-  /ZC 

-7.743 

j 

-2.6o* 

>/CV/)»r 

M4*r3 

3930 

■553 

63  06 

7.oo  z 

\&mrfbwtor/&r* 

4447/4 

43646/ 

-20.633 

-30  273 

-2.037 

ssmi 

/ZrxfjZ 


4207 


/^9Zj£:JZ: 


4268 


CO 

rs 


i 


7&A/F -  SHSiMs/Mi,  fc//w£3  /XOAT  &*y/ 

■  ^&2&/Y6Y  /f?3 
/2u  ac//?s/r/>’7&  ///  /?£*£ /ter 


/p&xrtt* 

/&&/&£& 

Ktot V&O 

Ct3£U//4 

&//9P/S/3 

77270s/ 

\%>r/?L 

Mi  //MffMf 
!  ****** 

732693 

23*723 

27.3/3 

39./30 

/£> 7.033 

h 

Ji 

JULY 

^jSSSmSZ 

-*6.3/7 

-  *3*7 

-  9.736 

-72.336 

- 36.773  j  -7/3.434 

Ms&sr 

709.373 

223, /7b 

77.767 

76.6/4 

64:277 

5 

‘ 

w  in . . 

70373 

223./7L 

77.76Z 

26,4/4 

64:277 

-63,03c 

-  7/.C39 

-  74.  6/0 

-  2*926 

-/ 37. /oz 

46323 

73*727 

/0.C04 

32.29/ 

4*323 

734.72/ 

/0.0O4 

J3.Z9/ 

OcpTsns*. 

-2*34/ 

-6*9*9 

-2*9/ 

-22.7/3 

- 7/7.443 

> 

■  • 

^fjosor^m 

27,427 

39/77 

7.9/3 

77.373 

24437 

39./T2 

9.407 

7.9/3 

77.373 

OCTTVGT 

wtT. .  T.mM 

-3*9* 

y*  03 

-2.7/7 

O 

-  /.coo 

-  6.9/4 

^BWMn 

/Z*9L 

39370 

6.790 

Z9/3 

76373 

22- 

-747.703 

-J**333 

-2/.  723 

-3/.  237 

- 34477 

22222 1 

/%9r3JZ? 


4269 


7bb/e  Shotv/hg  Stomge  fe/eased  from 
Each  feseryo/r.  Season  of  /926. 

+  Stored  ///  Quanfit/es  /r?  /fere  fee/.  -tfe/eosed. 


Month 

tfesen/o/r 

tCeccPe/os 

Xachess 

C/e  f A/m 

Bi/maioa 

T/eton 

I  To/g/  | 

to  dkyrryetr 
/fry  S 

/57.  279 

2/0.7  7  b 

26752 

38.876 

7/9.243  3 

May 

AW  rr 
dttovtod 

*1.209 

*4.74/ 

-  /6Z 

*  179 

-75.60/  '-9.634 

to  Mtsmmr 
/dry  17 

7 5 2. 488 

2/4.857 

26590 

39.055 

703.647  : 

/n  Axmw 
M*y  ZT 

757.  052 

2/ 8.2/6 

27.077 

39.000 

703,642 

'  % 

May 

Stored  rr 
dmtootrd 

-8.517 

*3. 173 

-  7.523 

-  792 

- 7.473 

- 74.526 

to  jfdjirrar 

Si 

742.535 

22/.  395 

25.554 

38.808 

96.769 

1 

to  tojrmtr- 
/toy  3/ 

7 42.535 

227,395 

25554 

38.808 

96.769 

Jc/ne 

Stored  or 
totoestd 

-  48326, 

-4/,7Z0 

-/ 7.639 

-6*672 

-72.256 

-720,563 

to  Afjtrrrtr 
dun*  SO 

94.209 

/  79.675 

13.9/5 

32./ 86 

83.9/3 

to  doyrmr 
June  JO 

94.Z09 

779.675 

73.9/5 

32.786 

83.9/3 

J<//y 

Stored  or 
to  torero 

-55.02/ 

-32.2/8 

•  -6.364 

-76489 

-77902 

-788.594 

7n  MerMtreo*r 
J*/y  3/ 

38.588 

87.457 

7.55/ 

75  697 

66.0/7 

to  emortotr 
Ju/y  3/ 

38.588 

87.457 

7.55/ 

75.697 

66.0/7 

doyi/s/ 

J/ored  er 
ft, e /eased 

-33008 

-55.385 

-  379 

-73.038 

-38.262 

-740.052 

/r?  Meyer  mes r 

d*+**t  3/ 

5.580 

32.072 

7J72 

2659 

27.769 

m 

to  /tororrotr 
duo**/  37 

5580 

32.072 

7/72 

7659 

27.769 

Sept. 

Stored  or 
do/rooed 

- 1.442 

-  77.849 

*  295 

-  97 

-27.567 

-  40.660 

to  drserroto 
Srrf  TO _ 

4/38 

20.223 

7467 

2.56Z 

207 

[  7ota/  frvm  each  JPesr. 

-J45.705 

-J93.25Z 

-  J9. 772 

- 36.259 

-779.04/ 

-574.029 

/Zn/F  sz 
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tablc  sssm at.  iStaqu.  souses.  aeaL  &£sjb£sbbs£. 

Scasom  or  /3Z7. 

*  &on»d  A/i  Ql wrfifits  in  Act,  H,f.  -  Ae/eostd. 


AfooTh. 

Amc/re/us 

JCachmss 

CMEA/m 

Swwp/Ay 

T/e/on 

Tot&l. 

July 

WVBL 

/ 52.5/4- 

mm 

27,/23 

36,269 

193/586 

-53,728 

ESI 

mm 

mm 

J2SI 

hHkxnmr 

Jtf/y  3 / 

f 28,074- 

202,475 

24,560 

27,367 

168/565 

AU6UST 

WZTlm 

128,074 

202,475 

24,580 

warn 

186565 

-J 64.467 

Storm*  r 

Ae/tmsed 

-  45,39/ 

-  46,/ 74 

- 16,86/ 

-  22,697 

-  32,724 

fn  Asuermoir 
Augusts/ 

62,083 

15650/ 

7,699 

4,690 

155661 

Sfptoukp 

/nAeseruoir 
August  3/ 

82,063 

/ 56,50/ 

7,699 

4.690 

155,861 

-  9/,  423 

Stored  or 
tte/c used 

"  34,985 

-  35040 

+  759 

-  53/ 

-  21,606 

try  Aeseno/r 
Sept  ZS 

v 47,096 

/ 2/, 44 / 

6,453 

4/ 59 

134.255 

7o*m/  frmm  eec/t  Akjervoir 

-105,4/6 

-  94/r/t 

-  18,665 

-  32,/ 30 

-  59.33/  \  309.6/6 

I 


PLATE  U. 
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///3l£  J//W//V6  Jra&6£  fitr'LfJSfO  f/POOT  &C//  fiSE/M/#. 

SE9JOA/  Of  /92S. 

+  J/orerf  Jll  Qt/wr/T/ES /rrjcfif  far  -tfe/easec/. 


Jfo/7f/7 


Jc 


Oc/oeex 


fcxrrar  MxafeJt/s  \  Afrc/tcss  \CfeE7om 


/n  Arjcrro"" 


SMrea  < 


^/tw 


,r>  sejcry&r 

.•’ifre  30 


S/oftt/  or  ‘ 

\EkeBStstL _ i 

l|  J/t  /frrsKU'-  i 


.W 


J/bccd  or  I 

r~'tx-xii  i 


J/or’Kfor 

fc/r<no& 


frr  rn r^ycir 
Sear  30 


/n  &eMrro/r 


S/arc*/  or 
Ec/oosa/ 


/r>  Eascnwr 


- z 


/s 7.  soz 


21.788 


8,900 


6?ss 


t  Joe 


9.463 


234,  *88 

24+30 

33.904 

/ 98,  223 

-  8.0*/ 

“  /,S3f 

4// 

-  2, 74/ 

23/,  397 

2  $89/ 

36,493 

/9S.462 

23/,  397 

2^89/ 

34493 

/ 95. 482 

-  *2.873 

-  10/4 

*30 

-  7^093 

/8$SZ+ 

23.077 

37.8*3 

/7S.387 

/6$52A 

23,077 

77,8*3 

/7S.387 

-  SJ.SU 

74* 

-  *i49/ 

-  37.Z94 

/ 32. 9 78 

24.33/ 

3/,  372 

738/73 

/ 32 ,978 

24,33/ 

3/,  372 

738, /93 

-  > 7,  087 

-  /4,  4/4 

-  22.3** 

-  43,882 

//$69/ 

9,9/7 

9,00* 

94,34/ 

//S,8?/ 

9,4/7 

9.oo* 

94.34/ 

+■  83S 

509 

ZS4 

-  4.029 

//*.  72 6 

9.406 

3.7 SZ 

90,  32/  . 

-  f/7.  73Z 

-  /9.0Z2 

-  30, /SZ 

-  /07,  902 

flETJ  M 
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~7a3L£  O/fOW/MG  OTO/2A62  /v?OA4  £AC/t  4?£S£BVO/P 

Szascw  or  /S29 

*  S/or -+4  A//  guoftfr/tgs  tn  ocrm-fircT 


Mont/)  !  /?eserv;>/r\K«+c/)m/us 


*  /nr*&*rvorr 

/  83.783 


/ft  roscrvo/r 


/ 00.930 


/ 00.930 


-83304 


47/26 


47/26 


\//t  mcrto/i 

October  \s™~>  «-  I 


ft  fTscrvotr 
Oct.  /S 


Koc/tess  I  C/e  E/t/m  \Bt/mptng  V7eton 


230383  !  24*366  '  39384  I  778./ 3/ 


- 9770  -342/ 


29.836  |  766.7/0 


29886  / 60.7/0 


7o to/  Z?-of77  e&c/)  7?es.  -Z47.997 


230883 

24363 

-48.286 

-7949 

783602 

24.9/9 

738.602 

24.9/9 

“ 27424 

—/4 333 

7S8./78 

/ 0.0 36 

788.778 

70.036 

—2.038 

-4/32 

786/43 

8.984 

786/43 

8.984 

-73483 

+34/2 

740660 

9366 

-90/93 

-/7.80Z 

Z/4/7 


//.4/7 


-7.S7Z 


364s 


4884 


4.79/ 


-47286 


99424 


99424 


-744/3 


280// 


2S.O// 


- 4.780 


2026/ 


784870 


~  /?m/ma.smeZ 


Voter/ 


8.828 


-3.902 


7.926 


7926 

-7.898  -783.4/4 


-/Z£S74 


-  79883 

28  \ 


’8800  I  -480992 


8*LA7-E  JT 


TABLE  SHOWING  STORAGE  RELEASED  FROM  EACt/  RESERVOIR. 

SEASON  OF  J930. 

ALL  QUANTITIES  IN  ACRE  FEET. 


+ STORED. 


—  RELEASED. 


Mo/?!!? 

52  . 

| 

! 

C/e  EJU 777 

T/efon 

Total 

in  Peseryoir 
June,  J2. 

/ 32,207 

233,9/7 

27,770 

37,833 

739,222 

3,828 

JUNE 

Stored  or 
Pe/eeaed 

4  4,967 

-  23,284 

-  7,737 

-  6,43/ 

-  5,472 

0 

-  33,337 

JEZESBai 

737,774 

208,633 

26,073 

37,384 

733,870 

5,828 

JBSvHEm 

737,774 

208,633 

26,0/3 

37,384 

733,870 

3,828 

JULY 

Stored  or 
Pe/eosed 

-  57,367 

-  88,77/ 

WBH 

-  E23 

-  79,476 

0 

- 764,700 

lEEEMi 

83,607 

/ 79,862 

20,372 

37,879 

774,394 

3,828 

_ k 

WmUsmM 

83,607 

K3BJ 

H§5^51 

37,879 

7/4,394 

J3B1 

mu 

August 

5tored  or 
Pe/e»sed. 

-  49,7/9 

-  46,2/6 

-  73,946 

-  76,869 

-  33,37/ 

-  7,834 

33,888 

73,646 

6,626 

73,070 

38,883 

3,974 

■■l 

W/7  Peser y o>  r 
\  At/e  vat  3/ 

EES 

73,646 

BE 

58,883 

3,974 

HR 

SEPTEMBER 

-  28,9/7 

—  7,776 

-  72,338 

-  *14,733 

-  3,946 

i 

6,802 

44,729 

3,430 

2,632 

74,730 

28 

mm 

j 

£S2S£3a 

6,802 

44,729 

3,430 

2,632 

74,730 

28 

October 

EiBZSEB 

KZffisTal 

-  7,084 

-  6,998 

oca 

O 

-  3,37/ 

0 

-  70,687 

KSazral 

S,7/8 

37,73/ 

6,476 

2,632 

77,  739 

28 

7o  fa/  from  each  Peser. 

-726,489 

-  796,786 

^20,734 

-  33,783 

- 728,063 

-  5,800 

j 

PLATE  JZZT 
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TABLE  SHOWING  STORAGE  RELEASED  FROM  EACH  RESERVOIR  DURING  SEASON  OF  J93L 
+  STORED  ALL  QUANTITIES  ARE  IN  ACRE  FEET.  -RELEASED. 


Month 

resazza 

Rhchoss 

C/eElum 

t 

i 

T/oton 

C/oarCreek 

’  Total 

\/n  JPeserroir 

1  Jvn*.3 

139,879 

166,823 

27,332 

36,53! 

136,390 

5,585  | 

June 

: Am 

—3,973 

-1,673 

-  96/ 

+  584 

-  978 

0 

-  8,99 / 

j 

/.  feserroir 
June.  Hr 

/ 33,906 

/ 66,150 

26381 

35,1 15 

WEBZM 

inneserroir 
June.  19 

133,930 

/67,3lil 

2639/ 

WES3M 

739,305 

5,585 

June 

WuiJajLcI.lJM 

- 2.122 

-6,163 

-  947 

-68 

-  7,566 

0 

-70S 69 

WbWJJfWJr’A 

131,303 

161,166 

26,966 

37,073 

737,761 

5,585 

m  Reservoir 
June.  SO 

131,308 

161,166 

26,944 

37,073 

137,761 

5,585 

July 

Stored  or 
Ee/eas«d 

-55,066 

- 69,238 

- 16,988 

-16,232 

B121 

0 

\— 199,832 

¥/7W:<TTJ27'ZA 

76,762 

91,908 

10,956 

21,861 

92,413 

6,585 

In  Reservoir 
July.  3 / 

76,762 

91,908 

10,956 

21,86/ 

92,6/3 

ESS 

August 

Stored  or 
Released 

-S8,7!6 

- 67,208 

- 6,876 

- 17,501 

ESS 

-787,268 

¥/7W:.7Zrrj7jT* 

w.rrr'iATm 

/8,046 

66,700 

6,080 

6,360 

39,00/ 

_ *°\ 

ZSZESaSEUd 

r  i  iirM 

/8,046 

mvrvm 

6,080 

6,360 

39,00/ 

■9 

wrfmtrm 

-13,196 

-23,660 

- 1,090 

-1,7 as 

-  30 

—  78,392 

H 

m  Reservoir 
SeptemJ>ar30 

6,850 

21,160 

6,990 

V/.ttM 

270 

-*J 

■■ 

W&UM 

21,160 

6,990 

2,SSS 

270 

* 

F- :  A '/•  {'Mr 

Easai 

t-  S28 

+  767 

-  6,869 

0 

-  83 

0 

-  6,257 

■Mi 

1 

_ ...  J5B53BI 

WEL TIM 

12 1 

2,555 

/87 

0 

E5E3 

-27,721 

-36,002 

-160,096 

-S,5SS 

E2E3I 

/^/JlTEjZZ 


4273 


TABU  SHON7NG  STORAGE  RELEASED  /RON  EACH  RESERTOiR  DOW*  SEASON  Or  / 332 . 

+  STORED.  ALL  QUANTITIES  ARE  fN  ACRE  FEET.  - RELEASED L 


Month 

^2E3 

1  *{7rf// A 

Tieton 

Total 

EZ33H1 

EB3BB--- 

Esa 

234,774 

33,002 

799,668 

Ju/y 

Stored  or 
Jto/eos ed 

-  79/39 

-  JZJ/7 

WSSi 

B 

3 

-  90£86 

I38A27 

137, 4S7 

20,799 

K35 

Wf/I.  \  '-r-  { 'i-ll A 

tSE/Em 

..BSS 

797/467 

20,799 

37,630 

1553 

August 

-  93,80! 

- 

- 

E 

16,0/9 

-  779,708 

Whw:<-f 

rT*trV*fm 

49,626 

JSS,348 

72,883 

21,61/ 

i 

VfrWflUk 

48,626 

766,348 

mm 

21,6/1 

■3S1 

■M 

$ 

! 

Stored  or 
Jte/eosed 

BJ25: 

S3EZ3 

-  40A? 

a 

6,163 

7/4,189 

9,870 

■S3 

130,462 

■M 

TZZY+iWO'/'/.'m 

6,163 

774,789 

9,870 

4,677 

730,462 

October 

Stored  or 
Rs/eased 

370 

-  78,978 

- 

0 

mm 

-  *3**9 

i/7  fiescryolr 
October  J3 

S,/83 

W&3k  i 

m 

4,7/0 

Tola/  from  each  Reservoir 

-739^03 

-  24,794 

- 

99M 

- 424,446 

PLATE  YU 
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TABLE  SH0WM6  STORAGE  RELEASED  FROM  EACH  RESERVOIR  DUR/N6  THE PERIOD 
OF  LOW  SUMMER  FLOW-  SEASON  OF  /933. 

+ stored  AUDuARrmcs  are /m  acre  Feet  -released 


Month 

Reservoir 

Kochess 

C/eE/um 

Romping 

T/eton 

Toto/ 

August 

.  ] 

/49,695 

2/5, 9/3 

67,944 

34,703 

/9tfi62 

-  /4 9,546 

Storedar 

Hefeased 

-5/,G65 

-S4.966 

+  6677 

-9,364 

-35,206 

/n  Reserve/! 
September! 

96,0/0 

/ 60, 94 5 

69,62/ 

25.339 

/6/,756 

! 

t 

htReservoir 

September/ 

96,0/0 

/60,94s 

69,62/ 

25,339 

/6/,756 

- 66,928 

Storedor 

Re/eosed 

-/6,/45 

-2 9,86 S 

*6,639 

-6,442 

-  2/,3/S 

<n Reservoir 
September/* 

6/,  665 

/ 36060 

96,460 

Z6.697 

/ 40,44 1 

Toto/  from  each  Reservoir 

- 67,830 

•84,853 

* 6,536 

-/ 5,806 

- 56,52 / 

-  2/6,474 

p/atc  YE 
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TABLE  SHOWING  STORAGE  RELEASED  FROM  EACH  RESERVOIR 

SEASON  OF  133+ 

ALL  QUANTITIES  IH  ACRE  FEET. 


+  STORED. 


—  RELEASED. 


MONTH 

RESERVOIR 

KACHESS 

CIEELUM 

BUMPING 

T/ETON 

TOTAL  | 

IN  RESERVOIR 

June  / 

/ 46,070 

2/5,649 

290,456 

34,995 

199,2/1 

5*45 

JUNE 

V.JJrSUJ'm 

EZZZI 

-  32,334 

-  «*99 

-  /3,083 

0 

-  84,276 

IN  RESERVOIR 
JUNE  30 

1 28,23 S 

20SJ42 

257,904 

26,296 

186,126 

5,845 

\ 

wm. m 

126,  23 5 

205/42 

237,904 

26,296 

/66,/26 

5/145 

JULY 

WjTrTUT, m 

B£Z9 

-  as,  7  66 

-  /3,)76 

mm 

- 

1,720 

—  794,024  1 

IN  RESERVOIR 
JULY  3! 

103,313 

175,2/7 

172,136 

13,118 

146,01/ 

4,125 

■F' VriM 

103,319 

173,217 

172,136 

/3,//6 

148,0/1 

4,/ 25 

■  I 

AUGUST 

mm 

mum 

3SE  | 

-  4$  7*2 

— 

4,064 

—  207*46 

vmm 

37,493 

149,716 

116,86/ 

2,698 

/0 1,249 

6/ 

m i 

IN  RESERVOIR 
AUGUST  31 

37,493 

149,  7/6 

1/6,66/ 

WX2JM 

/0 1,249 

6/ 

STORED  OR 
RELEASED 

-  4,724 

■ 

-  30,692 

+  1,843 

-  95*94 

- 

33 

-  /2.S290 

m 

l 

32,769 

93,9/6 

65,969 

4,54/ 

65,565 

29 

mum 

32,769 

93,9/6 

65,969 

4,54 ! 

6S.S65 

OCTOBER 

STORED  OR 
RELEASED 

sum 

mem 

-  8,141 

4  1,237 

-  / 1,8 S6 

B 

-  29,  /  /  / 

! 

INRESERYOIR 

OCTOBER  16 

34,383 

62,334 

77,628 

_  ^ 

53,706 

598 

mm 

~  2/2.639 

-  29,/*  7 

- 

5,247 

-  633,55! 
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TABLE  SHOWING  STORAGE  RELEASED  FROM  EACH  RESERVOIR 

SEASON  OF  I93S 
ALL  QUANTITIES  IN  ACRE  FEET 

+  ST  Off  CD  —  RELEASED 


MONTH 

RESERVOIR 

KEECHELUS 

KACHESS 

CLEELUM 

BUMPING 

TfETON 

TOTAL 

bezsebb 

/5Z,443 

171,411 

344,744 

34022 

196,754 

505/ 

JULY 

STORED  OR 
RELEASED 

-  24,875 

-  43,345 

—  3,293 

-  63/ 

-  25,804 

-  505/ 

-  / 03039 

/H  RESERVOIR 
^JULJ^S/ 

127,580 

128054 

343,451 

34,191 

/720SO 

0 

IN  RESERVOIR 
JOLTS! 

127088 

128,044 

343,45/ 

34,191 

172,950 

0 

■ 

AUGUST 

STORED  OR 
RELEASED 

!  ESS2 

i 

-  29,017 

-  44,053 

—  2,731 

-  55/57 

O 

Bi 

Mimm 

84,045 

99049 

297098 

31,440 

/ 17,793 

O 

mm 

IN  RESERVOIR 
AUG. 3! 

mss 

99049 

3/040 

117,793 

O 

"T - 

SEPTEMBER 

STORED  OR 
RELEASED 

-  3S,/76 

-  7,459 

-  04,437 

-  20,677 

-  18026 

O 

—  154075 

IN  RESERVOIR 

sept.so 

43,369 

91,390 

212,941 

10,783 

99,247 

0 

IN  RESERVOIR 
SEPT.SO 

48849 

9/090 

212,941 

10,783 

99,247 

0 

OCTOBER 

STORED  OR 
RELEASED 

-  I2/H5 

-  2,975 

-  17,455 

—  50/4  • 

-  9,783 

O 

—  47002 

IN  RESERVOIR 
OCT./ 6 

386*4 

88,415 

195004 

5069 

89024 

O 

TOTAL  FROM  EACH  RESERVOIR 

-  //50O9 

-  82094 

—  !7  1,438 

-  29053 

—  / 09030 

—  5,45/ 

—  5/4077 

PLATE  XUT 


4277 


JUKlJlVld 


TABLE  SHOWING  STORAGE  RELEASED  FROM  EACH  RESERVOIR 

SEASON  OF  I3SG 
ALL  QUANTITIES  IN  ACRE  FEET 


- RELEASED 


JUNE 


749520 


NPCONOUf\  /49}L20 


JULf 


STORCDO* 

BELEJOED 


AUGUST 


wfpF&nm  l 


VT, 


100,500 


1 00,500 


453 


55,047 


55,047 


6 


37,7/  / 


SlLel 

OCTOBER  2,2&i~ 


706,222 


105,546 


OCT.  2 


IE 32E2E2^3 


3^572 


65 


CLEELUM 

BUMPING 

3C7/949 

34,896 

-  937 

-  27 

367,0// 

34509 

367,0// 

34,309 

-  40,085 

-  3,664 

326,926 

3//4S 

326^26 

3//4S 

—  93535 

—  /4560 

233j/44 1 

20,185 

233,44/ 

20/85 

—  66,567 

—  70,4/7 

166J874 

9,768 

766,874 

9,768 

—  22,930 

—  7/22 

743544 

2,646 

—  224,004 

—  32/90 

796559 


7 57,2/5 


757,2/5 


93,136 


93/36 


23,544 


74,592 


74592 


3,445 


402 


3,043 


3,043 

2,979  — 773/2/ 

64 


64 


20 


44 


44 

/ O  —  / 35,6/5 


—  44753 


4278 


Soooon  closed  October  29 


:kTT 


DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  RECLAMATION 


mi.t  gage  macro* 

DOCHABCE— ' TUB  SHBT 


IntAkro 


_  fw  l)-22i_ 

Observer) 


DAY  JAN. 


ru.  MAR.  APR.  MAY  JUNK  JULY  AUO.  SEPT.  OCT.  NOV. 


269  U.63  1257  I  1293  1 1293 


•EPT. 

OCT. 

rsnrai 

I5?l 

■gJI 

ES 

690 

wm 1 

655 

1206 

6*9 

1182 

■331 

E51E3I 

11** 

mm 

E1E1I 

108* 

55* 

1023 

55* 

1206 


1210 


1077  12*9  12*9  1297  1261 


116  111*  1257  1253  1297  1257 


139  U*1  1257  1273  1297  1253 


173  1156  1261  1275  1293  12*9 


209  I - 1  1257 


1297  12*5 


*59 

529 

1002 

513 

1005 

510 

953 

502 

886 

*97 

7*9 

*97 

*32 

*7* 

■23E3I 

’  911 

4*2 

886 

mm 

m 1 

*17 

*29 

*1* 

812 

wm\ 

816 

3*2 

76* 

ESI 

767 

3*2 

7-tlf 


DAILT 

tnwmmrfm,  m  mcooo>int, 


DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  RECLAMATION 

SDHSTSEJI  CAXAL 

- -£c 

Istmlc*  _  f— 


DAILY  CACE  HEIGHT  OK 
DISOURCE— TEAR  SHEET 


_for»?2l_ 

Observer) 


APR. 

MAY 

JUNE 

JULY 

539 

$ 

a 

1226 

1  1242 

688 


65 


6U5 


620 


726 

1187 

|1203 

1  1257 

[1249 

i  1145 

556 

755 


755 


755 


777 


_ 510 

884 

_95i 

1017 


1245 


1195  I1203  !  12»« 


1199  I1203  !  1238 


1203  ilJ-95  I  12U2 
1206  1191  1  i2Ua 

1210  1191  |  12*2 

1210  1 1179  i  12^5 


1214  1 1191  I  1242 


L75  1  1242 


1249  111S 


1249  1126 


1253  I  im 


^261  1096 
1261  1069 
1265  1047 
1257  ^1017 


1257  I  1002 


1261 


1261  |  973 


1265  958 


947 


1242 

11S3 

1249 

1183 

1249 

1172 

3988 


y  o  * 

•  >  .<J 


7.111 
7i6.,  »ao 


DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  RECLAMATION 


DAILY  GAGE  HEJCHTO* 
DISCHARGE — YEAH  SHEET 


DAT  JAN. 


FED.  MAR. 


_ I&tflkl _ _  for  1925 •_ 

_ _  Observer) 


ATR.  I  MAY  I  JUNE  I  JULY  I  AUO.  I  BEIT.  I  OCT.  I  NOV. 


721  1170  I  1225  !  1300  |  1310  I  1165  i  647 


7531  H75  1230  !  1305  1315  1  ll4p  I  628 
783 1  1180  1225  1 1310  I  1310  I  1125 T  601 


3984 


79 


DAT  JAK. 


DEPARTMENT  OF  THE  INTERIOR 

BUREAU  OF  RECLAMATION 


Zmtak* 


DULY  CAGE  HOCHT  OK 
DISCHARGE— TEAK  SHEET 


,  fer  19 -?6*- 
,  Observer ) 


DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  RECLAMATION 


DULY  CAGE  HEKHT  Oft 
DtSCHUtGE — TEA*  SHEET 


792 


amiHiui  om 

Xatak* 


_  f«r 

Obtentr) 


MAT 

JUKI 

JULY 

AUO. 

•KIT. 

OCT. 

1200 

692 

1190 

1290 

1290 

1295 

1185 

689 

1205 

1275 

1290 

1210 

1280 

1290 

1220 

1280 

1285 

1280 

1285 

582 

1255 

1280 

1290 

6l4 

1255 

1275 

1295 

6*5 

1255 

1275 

1295 

682 

1265 

682 

1275 

705 

1285 

730 

1290 

1290  101$ 


1300  1290  965 


1275  1305  1285  939 


A 


910  1295 


95*1295 


1295 


*1 8  1035  1290 


472  1065  1295 


mo  1300 


533  H25  1295 


538  1145  1295 


535  1170  1295 


535  1175  1295 


535  1190  1295 


538  I - 1 1295 


1280 


1280  1295 


1280  1295 


1280  1290 


1285  1295 


1290|  1290 


1275  1305  I  12«5 1  906 


1290 

1220 

1290 

1215 

1290 

1190 

1295 

1185 

1300 

1185 

1295 

1185 

1300 

1190 

398 


r«a..  mo 


DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  RECLAMATION 


SDMTS1P1  CABAL 
Int*ka 


DAILY  CAGE  KC1CHT  OR 
DtSOUI^E— TEAS  SHEET 


(or 


(  i  Observer) 


DAT 

JAN. 

>*B. 

MAR. 

APR. 

MAY 

JUNK 

JULY 

AUO. 

■  KPT. 

OCT. 

NOV. 

DJir. 

i 

• 

630 

1255 

1275 

1290 

1290 

1240 

612 

661 

1255 

1275 

1295 

.1290 

1225 

556 

3 

699 

1295 

1290 

1230 

559 

4 

724 

1220 

609 

s 

757 

1270 

1215 

692 

B 

780 

1260 

1270 

133 

1295 

1220 

ms 

M  G 

B 

757 

1265 

1270 

1270 

1295 

1200 

686 

1  i 

8 

814 

1270 

1260 

1290 

1295 

692 

■  ■ 

B 

757 

1275 

1250 

1300 

1180 

692 

10 

654 

1305 

1280 

1160 

689 

n 

■■ 

683 

1280 

1255 

1305 

1280 

1155 

692 

12 

S 

699 

1280 

1255 

1305 

1285 

1140 

702 

13 

ESI 

1250 

1310 

1285 

1130 

692 

14 

767 

1255 

1305 

1280 

1130 

692 

is  : 

88 

853 

1270 

1250 

1310 

1285 

1130 

683 

16 

118 

860 

1270 

1240 

1305 

1050 

1065 

689 

B 

162 

.  .903 

1275 

1240 

ESI 

EB 

1105 

■5TJ 

is 

d 

928 

1275 

1240 

ESI 

ESI 

ESI 

686 

10 

246 

968 

1275 

1240 

1300 

1280 

ESI 

689 

20 

1035. 

1275 

1240 

1300 

1280 

1070 

692 

21 

K3 

1050 1  1275 

1240 

1300 

1280 

1085 

22 

wm 

1085 

1275 

1240 

1300 

1285_ 

1120 

23 

■sa 

1120 

1280 

1240 

1300 

1285 

E5T1 

24 

446 

1160 

1280 

1240 

1300 

1280 

1120 

23 

1280 

1240 

1295 

1270 

1085 

26 

489 

1195 

1280 

1250 

1295 

1215 

1120 

m 

517 

1225 

1275 

1265 

1290 

1265 

1085 

mm\ 

28 

* 

JL2SQ_ 

H5*| 

1250 

J06 

i 

20 

BS9 

■53 

1285 

1295 

1285 

1250 

787 

r: 

30 

603 

1255 

1285 

1295 

1285 

654 

81 

615 

1280 

1285 

1240 

■X 


3988 


1-UIJ 

h'ab .  IUO 


DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  RECLAMATION 


DAILY  CACE  HEIGHT  OR 
DISOURCE- YEAR  SHEET 


DAILY  f  t*4***^  ■  <"»•  _r 

0WLT  dudivp,  in  Mcond-lc*.  ol- 


SPHKTSISI  CASAL 
Intake 


(or  »31*- 

Obnerrer) 


I>AY  JAN.  KID,  MAI!.  A  PIC.  MAY  I  JUNK  JULY  ,  AUO,  I*  KPT.  OCT. 


l*KI*T.  | 

|  OCT. 

517  1 

1020  -1 

1290  1 

_r 

1050 

!  1105 

976 

419 

I  557 
■  S68 

568 

568 

f  565 


568 
568 
568 
!  568 
!  968 


,1060 


1295 

1295 

1295 

1295 

X300 


1305 

W 

1305 

[l305 

1305 


1310 
1290 
^320 
1  1300 

!  1305 


i  1265 
1 1165 
1180 
1165 
1155 


1050  1105 

1015  noo 
1065  1070 
1085  1030 
1070  1020 


1125.  995 

1125  i  1010 
1120  !  950 
1115  I  878 
1115  925 


UU8 

462 

462 

440 

425 


417  j_ 
4l4  | 
"’409 

399  L. 
402 


104 

747 

1005 

1305 

1100 

1115 

954 

750 

133 

801 

1020 

1300 

1070 

1110 

1000 

554 

173 

822 

1025 

1305 

1060 

1030 1  984 

473 

236 

80O 

1025 

1310 

932 

1085 

1005 

457 

278 

970 

1095 

1310 

7s5~ 

1105 

976 

“538 

3990 


/  ->» 


'7  D 


DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  RECLAMATION 


DAILY  GAGE  HEIGHT  OK 
DtSOUKGE— TEAK  SHEET 


DAILY  _ SPMTana  ,CAjUL_ 

— P  iffiy  in  NCMMHMlf 


_  for  1»_32- 

Observer) 


MAY  JUNE  JULY  AXJO.  8EPT.  OCT. 


1305  1 1305  1135  «*5 


1110  82* 


907 


1305  |  1305  |  11*0  793 


11*0  776 


11*0 


1305  1305  11*0 


1310  1300  |  1135  I  7» 


1290  1X30  717 


1275  I  1139  69* 

30  I  679 


1300  I  1270  1110  |  672 


1295  1265  1100  65* 


1290  1260  I  1100  6*2 


1275  1255  1075  6*5 


1300  1300  1225 


1295  1300  1205 


1290  1300  1195 


1305  1195 


1300  1 1300  1300  1195 


51*  1230  1290  1300  1305  1195 


1300  1305  1195 


11  1st. 


raft.,  «D 


DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  RECLAMATION 


DAILY  GAGE  HEIGHT  OR 
DISCHARGE— YELK  SHEET 


DAILY 


m  till, 


sppTsna  cum. 

IatnJt*  _ 


(or  19  -33  s. 


( _ _  Oburrver) 


|  DAY 

JAN. 

FEB. 

If  AK. 

APR. 

MAY 

JUNE 

JULY 

auq. 

BEIT. 

OCT, 

NOV. 

DK«\ 

n 

ESI 

isa 

1300 

BSJ 

1235 

799 

2 

n 

■ 

521 

1255 

1265 

1300 

1315 

1200 

730 

3 

■ 

1290 

1315 

1195 

668 

4 

564 

1260 

1270 

1290 

1320 

1195 

653 

5 

594 

1260 

1275 

1290 

1315 

H95 

656 

B 

622 

1260 

1275 

1295 

1315 

1165 

B 

653 

1255 

1275 

653 

8 

684 

1260 

1275 

1305 

1100 

653 

B 

1260 

1280 

1315 

1305 

1105 

653 

10 

84 

1315 

1285 

1105 

653 

n 

90 

717 

1260 

1280 

1315 

1305 

1075 

653 

L. 

B 

wm 

K9 

757 

1260 

1280 

1315 

1305 

1065J 

671 

13 

■ 

96 

810 

1265 

1290 

1315 

1310 

1035 

671 

14 

■  ■ 

116 

857 

1260 

1300 

1315 

1305 

1010 

671 

13 

mm 

129 

920 

in 

3 

1300 

1315 

1300 

1005 

675 

US 

144 

970 

1260 

1300 

1320 

1305 

1005 

675 

17 

159 

1005 

1255 

1300 

1315 

1305 

1005 

675 

18 

177 

1035 

1260 

1295 

1315 

1305 

97 8 

671 

10 

193 

1055 

1265 

1295 

1315 

1310 

955 

.  66!1 

20 

221 

1075 

1265 

1300 

1315 

1305 1 

947 

678 

31 

260 

1100 

1270 

1310 

1305 

902 

432 

22 

305 

1120 

1265 

1300 

1315 

1305 

872 

23 

366 

1145 

1265 

B51 

E31 

3 

868 

24 

ESI 

1165 

1266 

wm 

ESI 

ESI 

872 

23 

476 

1189 

1270 

1300 

1315 

1300 

872 

26 

~  ■ 

■S 1 

El 

ESI 

ESI 

842 

27 

509 

1225 

1265 

1300 

831 

28 

1265 

1300 

1315 

1310 

■  '1 

20 

WSk 

KS9 

ESI 

ESS 

ESI 

1295 

799 

30 

521 

1255 

1260 

1300 

1320 

1295 

799 

521 

1260 

1320 

1265 

Irrigation  S— an  t>mnn  April  l»t. . . 


3992 


DEPART  MENT  OP  THE  INTERIOR 
BUREAU  OF  UiXLAMATfON 


dailt  Cage  ht.icht  ok 

DISCHARGE  -  YEAR  SHEET 


DAILY  **«*  *"■*—*■  „« 

UA1LI  <£kW.  in  Mcood-fed.  ot 


«f  arar.r«:*ii  oiwu.  -*"»• 

■feet, . .  -Cteek- 

**  _ &!&&». _  _ _ _ ,  for  193^.- 

• _ _  .  _  .  .  .. _ _  Obxcrrer) 


PAY  JAN. 


290  ;  1270 


582 :  1285  1  1260 
1000  ,  1295  |  1250 


1020'  l?p0  !  12||0  1 
104c 1  1300 ' 1255 


10oCi_1200  i  1280 

lose!  1295  i  1265 
llOof 1290  j  1265 
1125!  1290  i  1265 


JULY  J 

AUG.  | 

[  liKIT.  j 

<K*T. 

1270  ; 

1285  | 

t  1225  | 

842 

1270  1 

1285  ! 

1225  ! 

831 

1275  | 

1270  | 

1225  i 

807 

1275  ! 

1250 

1225  | 

807 

1275  ! 

1245  i 

isgl 

776 

1273  i 

1245 

1210 

736 

— 1 

1275 

1240  j 

1210 

730 

1215  1215  733 


559  1290  l 
500  !  1290  ! 
663  j  1295  : 
__.zy  Iajoo  [ 

745  I  1300  I 


_ 780  ;  1300 

_810  [l2_95  j 
8U9 1 1300  ! 
___884  !  lwQ 

_  921  |  1290  j 


1300  ;  1255 
1300  I  1270 
1300  |  1270 
1300  |  1870 
1300  !  1270 


1300  I  1270 
1300  1270 
13P0_1270 
1300  1270 
1305  1270 
1300  - 


1275 

1275 

1210 

1230 

1075 

1040 

1260 

1230 

993 

1280 

I23O 

978 

1275 

1230 

1020 

1275 

1230 

1010 

1275 

1230 

.997 

1275 

1230 

993 

1275 

1230 

978 

1275 

1230 

•  974 

1280 

1230 

951 

1280 

12TO 

936 

1275 

1225 

921 

1280 

1220 

906 

1285 

1220 

873 

1285 

1225 

0  > 


DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  RECLAMATION 


dult  cage  height  or 
DISCHARCE— TEAR  SHEET 


*» _ T^t-lro _ 


-£tmk 

(or  19-35 1. 

Obnt.rrtr ) 


KKII.  Mill.  !  A  1*1!.  MAY 


:  _S5 8  |  1275 
880  1285 
929  1300 
1  9^5  !  1310, 

!  960  i  1315 


■  JUNK  I  Jt'UY 


j  1290  1280 
1285;  1280 
[  1280  |  1285 
i  1275  I  1290 
!  127511290 


j 1290  1235  i 

[  1285  1235  I 

[1285.  j  1225  I 
11285  1  1225  [ 
1275  1  1220  I 


1000  I 

~9*  L. 

ja*L. 

_996.[_.. 

9Wl 


1  „ 


976  | 
988 

1000 

[  1316  1.1275 
1310  1275 
1310  1275 

1295. 1.1275  i  1200  j 
1300  j  1270  !  1200 
1300  1 1270  [  1195 

9»  L 

!  *°L  ... 

9U1 1 

■  1 

1010 

1030 

1310  j  1270 

1315  !  1265 

1300  j 1270  j  1165 
1295  1 1275  1165 

9a  j 

884 

...  i<*5 : 1315 
_ }  1065  [1315 

|  1085  j 1315 

_ !  1095 !  1315 

!  1105 !  1315 


j  J270  1165  i 

_  _  ^ I 


12c5  1290  ;  1275 
12*5  1295  jj 270 
1265  1285  j  1265 
1255  1280  |  1275 


1255  1275  i  1275  1  1155 


lloO  ; 


! 

514 

539 

1105  1315  !  1250:  1280 

1110  1  1315  j  1250  1280 

1115  |  1315  i  1260  1270 

1275 

1275 

1270 

1145  j 
llUO 

1120 

558 

600 

1120  1  1310  1  1255  1290 
1145  1310  i  1260!  1285 

1270 

1270 

1095 

1080 

614 

1165  1310  1260 |  1295 

1265 

1C70 

6U0 

1180 : 1310  '  1260 [  1290 

1265 

1070  j 

VO 

1190  !  1310  |  1260  1285 

1260 

1070  j 

[  672 

1195  |  1310  1260  1290 

1260 

1075 

681 

1230  i  1310  1260!  1295 
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DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  RECLAMATION 


DAILY  CAGE  HEJCHT  OH  , 
DISOUICE— YEAR  SHEET 


dailt  .  4 _ sazsiSLMiSLfiiiiii _ 

'AuCOArjt,  m  MCOIHrlMT, 

*»  latmkm _ lor  lS&t- 


( _ _ _ _ ,  Obxerttr) 


|  day 

JAN. 

rin. 

Mas. 

APK. 

MAY 

JITNK 

JULY 

AU<J. 

KK!*T. 

OCT. 

NOV. 

DK«*. 

n 

547 

1235 

1300 

1285 

1^5 

1200 

_  ?97 

2 

_ 

5^7 

1240 

1295 

1285 

1285 

1190 

-9.19. 

3 

9*5 

1242 

1290 

1290 

1285 

1175 

919 

4 

55« 

1250 

1280 

1295 

1280 

1  1155 

915 

S 

575 

1250 

1275 

1300 

1280 

1145 

903 

B 

594 

1300 

1280 

1150 

888 

B 

615 

1260 

1240 

1295 

1280 

1145 

876 

8 

661 

1265 

1210 

1295 

1275 

1135 

869 

9 

1270 

153 

pm 

■■ 

to 

S 

■33 

153 

rm 

■§ 

1 

■  I 

tt 

713 

1275 

1190 

1295 

1275 

1050 

835 

| 

mm. 

12 

737 

1280 

1190 

1285 

1275 

1085 

it 

mm 

ts 

771 

1285 

1190 

1285 

1280 

1085 

806 

B 

B 

14 

. 

810 

1290 

1190 

1280 

1280 

1060 

796 

13 

861 

1285 

1190 

1260 

1280 

1075 

774 

18 

93« 

1290 

eg 

EE3 

1280 

1070 

764 

IT 

1015 

1290 

E59 

1280 

127? 

ESI 

760 

18 

1050 

1?85.. 

1190 

„i?85 

1265 

1050 

760 

1» 

B 

1090 

1290 

1190 

1300 

1265 

1000 

750 

20 

■ 

1120 

1290 

1190 

1290 

1260 

982 

291 

21 

1150 

1290 

1190 

1285 

1250 

962 

22 

1170 

1290 

1195 

1280 

1240 

934 

23 

1190 

1295 

1240 

1285 

1240 

922 

24 

1200 

P99 

EK33 

P31 

■ffl 

23 

ESI 

(59 

1265 

1285 

1240 

■31 

28 

1205 

1305 

1265 

1285 

1230 

915 

Efl 

1205 

1300 

1260 

1285 

pm 

919 

28 

1205 

1300 

0270 

1280 

1230 

915 

36 

1215 

1295 

1270 

1280 

ESI! 

911 

30 

BHB 

31 

1230 

1295 

1270 

1280 

1205 

903 

■■B 

-  ,  -  l 

1305 

1280 

1205 

hBBi 
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DULY 


UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  RECLAMATION 

-t  nir/it. _ 


DyULT  CAGX  HEIGHT  OK 
-TEUt 


Intaice 


.,far» 


21 


Obtratr) 
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ux. 

m. 
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in. 
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row* 
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t*rt. 

OOT. 
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15 
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wm 

12 
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S 

Is 
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wm 
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^5 

.  4 

RM 
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an 

■ 
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RS 

iheh 

P5?l 
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wm 

■51 

WM 

— 

EE 
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155 

rm 
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wm 
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H 

HR 

mu 

EH 

m 

RH 

tw 

wm 

P5HI 

15 

wm 

■r.  e 

■a 
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H 
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10 
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1248 
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EH 

u 
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51 

12 

wm 
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1  - 

13 

944 
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14 

51 

18 

E  - 

C? 

EH 

■55 

H5 

IS* 

16 

wm 

•• 

IT 

wm 

wm 

wm 

IS 

1116 

wm 

1170 

1235 

1252 

816 

498 

19 

n 

155 

1 

• 

90 

■55 

El 

155 

1140 

1218 

ET51 

a 

va 

HRV 

WWW 

a 

R! 

wm 

wm 

B5H 

151 

24 

Rffl 
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eh 
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wm 

wm 

!5?t 

wm 

151 
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wm 
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wm 
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■Ml 
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d 
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PLAINTIFFS’  EXHIBIT  43. 
(19  Sheets) 


Zksr&Arrxsrr  /torso* 


<-•  *?/7 


/3u  &HH777X&*  //r/&ra?/£*r 


dtr*J5no*/fae*  I  /tear  j&r&v*r\  /besaar  T&sm. 


Z9Z  2/66 


JSZ. 


&j>6arrwer  /,7zz  //3o 
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&T79X- 
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7,923  42o4 
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/tosrsrt? 


T&7194 


66U  4z4o*  f64  /3f33o 


#3X6  *776  4372.  24692 


*4734  #792  43o6  So,33o 
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QUANTITIES  IN  ACRE-FEET  SHOWING 

DISTRIBUTION  OF  STORED  WATER  RELEASED  FOR  IRRIGATION 

SEASON  OF  1925 


Sto*a6e  Users  Bea 

\ring  Opera  t/on  s  Maintenance  Cost 

Ot  ve tost  on 

Jolt 

Auoust 

Sept. 

Oct. 

Total 

West  Side 

7S8 

1.264 

526 

— 

2568 

Tieton 

9/66 

19,5/6 

12476 

— 

41,160 

Caches  *  Se/ah 

446 

1.004 

— 

1450 

Set  ah  *  Moxee 

— 

3262 

1.106 

— 

4.368 

Congdon 

— 

2.999 

653 

*  — 

'3652 

M.C  Ballard 

IS 

30 

12 

57 

6  H.Vhghtman 

/. s 

30 

'  * 

'  — 

57 

HL  S/onebneaker 

70 

39 

IS 

— 

74 

Thompson  CrutfCo. 

7 

IS 

9 

— - 

3/ 

WO  Bradbury 

5 

10 

6 

— 

21 

Union  dap  Wen  Contract 

4/7 

734 

250 

12 

1.408 

Broad  nay  Irr/g  Co. 

84 

246 

166 

2 

520 

Wapato-Beto*  720  cfs 

30.104 

35.576 

3ZU4 

2/52 

99.896 

Wapa/o -Above  720c  fs 

7/.  320 

41.342 

7.588 

— 

70.250 

Sunnystde 

18.916 

39170 

16.488 

— 

74572 

Ben  led 

— 

77 

6/3 

12 

702 

Total  Assessable 

61.766 

145284 

72.258 

2173 

300.986 

Storage  Users  Bearing  Afo  Operation  s  Maintenance  Cost 

Of  VERSION 

July 

Ausust  i  Scat. 

Oct. 

Total 

r accade 

3.006 

793? 

6/28 

772 

17.840 

Union  Gap -Old Contract 

1.624 

1.73b ,  1.140 

124 

4.624 

Cosier  ■  /Veches 

— * 

356  92 

— 

450 

Crank  Roden  beck 

— 

87 

45 

— 

132 

Schuller  a  Roden  beck 

— 

232 

120 

— 

352 

Sinclair  a  Cobb 

“  — 

.76 

60 

— 

176 

A  fnbb 

— 

14 

* 

• — 

16 

.’/ixee  Co 

— 

772 

J42 

— 

1.1 14 

Wasted 

164/2 

21.666 

34.874 

7.6/0 

60567 

Natural  T/on  Shoelace 

— 

9.430 

3.2/6 

— - 

1264r> 

Total  Nonassesael  e 

71044 

42,343 

46.0>9 

8.506 

/ 17.9/2 

Total  Assessable 

8/746 

145.284 

72258 

_ 7178 

300986 

Total  D'OTfueutfc 

102.3,0 

167627 

1 18.2  7 

1068 * ;  4/8898 

Plate  ZZT 


I 


4244 


4& 


Quantities  /n  /tore  -  fee  t  S/mvtng 
D/str/butior?  of  Stored  Mater  tfe/easect  tor  /motion. 

Season  of  1 9 26. 


Storage  Users  Bearing  Operation  5  AtarnteOance  Costs  t926. 


Diversion 


West  5/etc 


T/eton 


Noches-  Seto/r 


Sefah-Moxec 


D/version 


Cascade 


Un/on  Oop  OktCont 


foster  -  Mac  he s 


frank  Rotten  beck 


Schuller  i  Menbeck 


Snc/atr  S  Cobb 


A  Cobb  ■ 


Mox.ec  Co 


Wasted 


tto/ura!  F/o  w  Shortage 


j49.4zo 


7,944- 

A 

1,5/0 

3 

3E23 

To*/  Sr *n bated  |  70*16  I  >Ai>0(,  \ /07W#  1/4*.';?/  I  44,630  5'S.029 


4245 


T.OCv 

V/  I*,' 


Quantities  /n  Acre  Feet  Shon/ns 
D/sta/but/on  or  Stoked  2/atek  Released  ro* 

Seas o/v  or  /927. 


5/orege  Users  Bearing  Operation  Zr  Mo/o/enance  Cos/s 


September 


46 


Diversion 


ties/  S/cie 


/KK/SA  TZOti 


/927. 


7oto/ 


A496 


//aches  -  5 e/oh 


Se/ah  -  Atoxee 


Conocton 


M.C.  Bo  //art/ 


O.H.  V/iohtman 


//.L.  S /one  Breaker 


C.  5  Mead 


W.O.Bnodbor 


John  Broff 


Lombard  <£  t/ors/ey 


Co. 


Union  Gap:  Mew  Coat. 


Broadway  /mg-  Co. 


Sonnyside 


Tota/  Assessable 


/22 


23 


/8.308 


5.324 


4  344 


/5 


/0 


43 


43 


6 


S/C 


2/6 


35,524, 


33.500 


34.666 


/96 


64 


25.842 


3/0 


5,004 


36.700 


44.2/6 


20/,  606 


//on  &  Maintenance  Costs  /9Z7 


Diversion 


Cascade 


faster-  Noches 


Frank  Rodenbeck 


Schv/Mr  4  Rodenbeck 


Sinclair  Sr  Cobb 


Addison  Cobb 


kfoxer  Co. 


ZVasted 


7oto/ /Nonassessable 


Tote/  Assessable 


Taka/  Didribtded 


September 


4372 


1.736  744 


/70 


39 


/ 04 


Tota/ 


/5.704 


/70 


3 


/04 


4/ 


6/602 


8.700 


4246 


'  '  .r/r/£s  //v  Acae  /fee  Saow/pg 

D/sta/out/on  or  Stoaed  Wats*  /Released  fd*  /aa/ga t/on. 

Season  of  /9ZS. 


S/orvgt  C/rers  Bearing  Operation  S  Afan/bnaoce  Cos/s  /9ZS. 


Diversion 


sf  Side 


T/tfion 


Machos  -  Se/eh 


5* /oh-  Afoxee 


Conpc/or? 


M.  C  Bo //arc/ 


M.  W/ahfmon 


Mi.  S toneD neaker 


CS  Afoot/ 


WO  Brae/Bor 


John  firuff 


Lombard  &  Mors/e 


Casper  Afoo/h 


Unton  Cap.  Me*  Con/ 


Bnood way  /Trig.  Co. 


Mopoto  bc/o tv  720s. 


Wapafo  above  7ZOs. 


Sonnyside 


To/o  /  Assessable 


/ ton  <5  Matn/enonce  Cos/s  / 9ZS 


Diversion 


Cos  code 


Onion  Oop,  O/d  Con / 


Foster  -  //aches 


Frank  Aodenbeck 


Sc  be/hr  B  Aodenbeck 


Sthc/otr  St  Cobb 


Addison  Cobb 


Moxee  Co. 


Wo  s  fed 


Sbor/Ooc  trr  tiaf  FJcrv 


to/o/  tionossesSab/o 


7o/o/  Assessab/e 


Total  Dntr, butcd 


t  SO.  723 


Jf  39.:  I  /OS,  °7Z  ;  /SS  ? Sit  I  //<  //<. 


n>  ii  ns/. 


/C3.47. 


7f/S 


+23  34 


/jl  A  rr  m 


Qc/a/vt/t/cs  /a/  deer  /err  S/yotv/A t? 

D/sre/avr/av  or  57oe&>  Mrrre  &?7.CAsr£>  roe  Zee/smoA/ 

_ 'SeAsoA/  or  7929 


SAoroo w  77s*rs  &far//?o  Q/y 


D/vers/on 


TOyr/fos 


Mrs/  S/tJ* 


77oTon 


Ge/oA-  Afoxee 


Gonodan 


//.CSo/ZorJ 


G  77  lV/oA7/TfOO 


7/ 7.  S/ooeAroo/ror 


CSAfttoJ 


1/0A/ ?  Src/ff 


Zo/nAorc/ <£  7/orsAe 


Caspar  A/ooTA 


L/r/on  Go/3  Atetv  Coo/2 


'yoo  Co. 


h/opo/b  7>e/o*v  720  c/s 


Wopafo  oAore  720 cf* 


Afoxea  SuA  A 


•St/nnys/cZe 


7o/o7  AssrssaA/a 


Uc/ay  August 


7&TAL. 


73 


23 


3 


S/8 


74 


30.974 


22.292 


234 


787 


/4o 


JS.S. 


49.908 


3/4 


38./ 92 


98.260  \  78297/ 


724 


/44 


3Z2J4\ 


79988 


/o4 


27434 


/OZ/88 


4S‘ 


9S4\  88284 


7 07.000\  73.320 


S. 


D/ucrs/osj 


C/n/on  Go. 


fos/Kr  -  TVoc/xes 


Tvv/j/r  /Fbe/eoAec/c 


3cAt/77wr  <f  TPoc/eoAec/r 


5/nc/o/r  £  Co  4  A 


A2e//sos)  Co  66 


Cascade 


lVos/e<7 


7o/o7  TVorossossoATe 


7b/a7  dssessoA/e 


7bfo7  7?/s7r/Aufe8 


^^^^^mKMES£E2E5EBES3M 


7.734 


402 


87 


232 


7/4o 


294 


90 


z4o 


2994 


9.3/8\ 


//4  720 


74  70 


8.2/0  7884 


8.784  79/0 


73.444  7S.4S4  2274  |  3/S. 


30.229\  27.744  I  8.228 


98280  .  7S2 9/7  j  707.000  j  73.320 


7/2/S8 '  783.7/0  73/ 744  !  2/S48 


/*/*/*  2ZT 


2904 


2/78  79492 


79487 


9, 


4848 


QUANTITIES  /NACRE  FEET  SNOWING 
DISTRIBUTION  Of  STORED  WATER  TO  USERS 
PAYING  OPERATION  AND  MAINTENANCE  COSTS 
FOR  SEASON  OF  /930. 


PLATE  TZZL 


4249 


QUAN77TICS  IN  ACRE  «27  SHOWING 


0/S7R/BU770N  OF  STORED  WATER  70  USERS 
RAYING  OPERATION  AND  MAINTENANCE  COSTS 


FOR  SEASON  OF  ISSA 


Diversion 


Kittitas 


West  Side 


Tieton 


Naches-Se/oh 


Sefah&Moxee  OH 


I  fcgSMEBgBH 


M.C  Ba/ford 


GH.Wiohtmon 


June 


/,o/o 


26 


272 


July 


33J20 


434 


msEsa 


2/, 350 


/JO 


4R2Z 


6 


Oct  1 7oto/ 


60302 


590 


John  H.  Gruff 


:Ura 


Casper  Moo  fh 


Union  Goo  New 


Brcocfwi 


Wapato  be/ow720cf± 


above  720 \ 


Moxee  Sub  A 


VSSBBEBBZ3L 


Gs/ebS  Green 


Wen.  Cos  tee/ 


fofa/ Assessable 


't/A  i/4  kwiAli-t'AU 
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QUANTITIES  /N  ACRE  FEET  SHOWING 
DISTRIBUTION  OF  STORED  WATER  TO  USERS 
PAYING  OPERATION  AND  MAINTENANCE  COSTS 
FOR  SEASON  OF  1932. 


Diversion 

Ju/y 

Wfi  _ 

September 

/Tiff i fas 

/Vest  Side 

S2 

S6 

Tie  ton 

6,204 

18,084 

/6,/$8 

278 

862 

700 

8,004 


Total 


68,7/6 


108 


'h-MoxeeOld 


hh-Mtuee.Nar 


Ternacef/eioht 


Conador? 


MC.BoUard 


S67 


28S 


2,237 


n 


.  PLATE  HE 
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QUANT!  T/ES  IN  Ac  RE  /EEr  SHOWING  O/STR/EUT/ON  OF  STORED 

Water  During  Low  Flow  Irrigation  Season  of  /933 


D/  version  or  On  if 


Wosted 


Kittitas  /tec/omohon  D/s  A 


Wopofo  ohove  730c.Es. 


Wopofo  be  low  720  c.Es, 


Sunnys/de  above  701  cfs. 


Tie/on  Diversion 


Cascade  trn/gD/st. 


West  Side  irr/g.  Co. 


dionfop/rr/g.D/st.OidCbnf. 


'/non  fop  /mg.  D/sf.  dew  Corf. 


IvactiesSe/oti  irr/g.  D/st. 


&Ftoxee/rru?D/stD/dCd/rt. 


Rogers/ 


16,890 


17/646 


33,4/0 


33, 1 72 


/ 8,070 


/ 0,330 


7,056 


34 


1,568 


540 


650 


Terrace Heights  irr/a.  D/s  A 


Yakima  Valley  Cana  l  Co.  (t 


WntgOfman 


Wright  estate (SfonePnraker, 


M.  W.  Lender  man 


,.N.  Stand !e 


W.  0.  Dradbury 


eeszeeesm 

maBBH 

-.YrilTSfTTi/^Tr^m 

BKSi:; 

EHi  ■ 


W/tt/am  Cos  tee/ 


Tota/ 


'epte/nber 


IS, 900 


/S,S$6 


/7,/90 


8,820 


6.656 


2,940 


2 


570 


27/ 


368 


Totot 


32,870 


24,796 


50,362 


26,890 


16,986 


9,996 


81/ 


1,0/8 


67 

6/ 

128 

ZJZ 

38 

250 

IS  I  14  \  29 


140,376  |  76,098  \  2/6,474 
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QUANTITIES  IN  ACRE  FEET  SNOWING 
DISTRIBUTION  OF  STORED  WATER  TO  USERS 
PAYING  OPERATION  AND  MAINTENANCE  COSTS 
FOR  SEASON  OF  1934. 


DIVERSION 


N7TT/TAS. 


WEST  SIDE 


T/ETON 


NACHES-SELAH 


LAH-AtOXEE  OLD 


JMOXEE  MEN 


TERRACE  HEIGHTS 


CONGDON 


M.  C.  BALLARD 


GJ/.W/GHTMAN 


C-N.  RANDLE 


Af.  WUNDERMAN 


W.O.  BRADBURY 


JOHN  H.  BRUTE 


LOMBARD -HORSLEY 


CASPER MUOTH 


C/MOM  GAP  MEN 


ffPOADHAY  IPP/G.  CO. 


(A/XTD  BELOM  720 


1  JUNE 

JULY 

AUG. 

SEPT. 

OCT. 

TOTAL 

17.236  I  4S.676  I  37.952 


68  I  16,798  |  18,976  I  12,712 


7,928  \ 134,734 


S06 


53,654 


2,354 


2! .904  I  3S.S26 


34,354  |  13,076  \ 140. 386 


2/J 14 


17,780 


2 


143.!  60 


492 


WHTO  ABOVE  720 CES\  15.534  I  54,778  I  51.734 


AfOXEE  SUB.  A 


V/rS/X ABOVE  74/ CFS. 


DEPT.  OF  AGRICULTURE 


ESTE8&  GREEN 


TOTAL  ASSESSABLE 


1 ,092  I  86,434 


18 


24 


69,776  184.250  183,279  115,412  23,034  5 74,7 51 
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QUANTITIES  /N  ACRE  FEET  SHOWING 
DISTRIBUTION  OF  STORED  WATER  TO  USERS 
PAYING  STORAGE  OPERATION  AND  MAINTENANCE  COSTS 
FOR  SEASON  OF  /93S 


DIVERSION 

JULY. 

wm 

SEPT 

OCT. 

total 

KITTITAS 

20.684 

34,7/8 

32,640 

10,122 

98/64 

WEST  SIDE 

240 

132 

!Z 

396 

780 

T/ETON 

6,014 

16,984 

17,028 

2,214 

42,240 

N ACHES  -  SElAH 

22 

172 

846 

86 

1,126 

selah -moxee  -old" 

— 

4/2 

847 

80 

1,339 

SELAH  -MOXEE  -  A 'Ely  " 

275 

622 

622 

48 

1,567 

TERRACE  HEIGHTS 

137 

312 

3/2 

24 

735 

YAKIMA  VALLEY  CANAL 

-  • 

127 

706 

84  . 

9/7 

M.CBALLARD 

■  5 

29 

H 

— 

49 

G.  H.  W/GHTMAN 

9 

29 

II 

— 

49 

CN.  RANDLE 

3 

7 

// 

— 

21 

M.  W.  LIN  DERM  AN 

2 

6 

7 

— 

15 

W  O.  BRADBURY 

4 

9 

13 

— 

26 

JOHN  H.  BRUTE 

13 

42 

6 

— 

61 

L  OMBARD  -HORSLEY 

IS 

42 

28 

6 

89 

CASPER  MUOTH 

2 

6 

4 

/ 

13 

UNION  GAP  "HEW" 

237 

704 

955 

22 

1,9/6 

BROADWAY  IRRIG.  CO. 

70 

214 

>50 

— 

434 

WAPATO  BELOW  720  C.F.S. 

27,504 

35,526 

34,380 

18,976 

H6,386 

WAPATO  ABOVE  7 20  C.F.S. 

22,334 

56,692 

39,730 

542 

1/9,298 

MOXEE  SUB  "A" 

74 

440 

80 

— 

594 

SUNNYS/DE  ABOVE  7+1  CF.S. 

9,882 

28^02 

22,230 

4,074 

65,088 

OEPT.  OF  AGRICULTURE 

Z 

a 

2 

— 

12 

MAYME  ESTEB 

/ 

3 

3 

— 

7 

WM.  CASTEEL 

2 

s 

S 

/ 

n 

E.  c.  goldsmith 

3 

12 

8 

2 

25 

TOTAL  ASSESSABLE 

87^36 

176,155 

150,645 

36,676 

451,014 

PLATE  XIX 
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QUANTITIES  IN  ACRE  FEET  SHOWING  • 

'  DISTRIBUTION  OF  STORED  WATER  TO  USERS 
/W/NG  STORAGE  OPERATION  AND  MAINTENANCE  COSTS 
FOR  SEASON  OF  1 936  . 


JUNE  JULY  AUG.  I  SEPT.  OCT.  \TOTAL 


(30.167. 


D.C.WNCENT 


TOTAL  ASSESSABLE 


964  \  U%344  191,191  123,706  41,376 1  S10J604 


PLAINTIFFS’  EXHIBIT  44 
(6  Sheets) 


QUANT/T/ES  /NACRE  FEET  SHO/V/NG  •. 

D/ST# J BUT/ON  OF  STORED  /KITE#  TO  USERS 
PAY/NG  NO  OPERAT/ON  AND  MA/N  TENANCE  COSTS 

FOR  SEASON  OF  / 930 . 


D/ YE PSION  \JL/Ne\juLY  A  06.  SEPTA  OCT.  I  TOTAL 


(o/boGap  O/d  Cont\  304  ./,736  £736  /,/40  266 1  3,332 


Cascade 


Fran/rAbdenbec/r 


Schu/Jeri'Eodeobecb 


Fos/er-Nachca 


Swc/a/r/b  Cobb 


Add/soo  Cobb 


/tiffs/e d 


hor/^eeio  Nan  FJo, 


rofoJ Noo-Aasessab/e 


/,6S4  8,?96  7,98(\  /,420\  / 9,330 


3,084  3,468  7,363  3,326  2,23Z\  23,478 


S,426  /a,/ 06  20,937] 


/7sS70  37,435  36,193 


2,274 1  47,793 


6,2841/03,090 


Tote/ Assessable  I  22,328  / 42,002  /SJ,44S  36,5/8  6,892 


Tote/ D/s/r/bo/ec/  I  28,/ /6  JS9,57&  / 88,900  / 22,7//  /3,/76  \s/2j475 


PLATE  Z2C 


QUANTITIES  /N  ACRE  FEET  SHOWING 
D/S TRIQUT/ON  OF  STORED  WATER  TO  USERS 
PAYING  HO  OPERA  T/OH  AND  MAINTENANCE  COSTS 
FOR  SEASON  OF  /  93/ 


Diversion 

June 

Ju/y 

Aug. 

Sept 

Oct 

Total 

Union  Gap  OH  Cont. 

III 

/,736 

/,  736 

1,064 

— ’ 

4,648 

Cos  code 

3,150 

7,65Z 

5,6ZZ 

• 

16,424 

Frank  Fodenbeck 

— 

66 

S3 

60 

— 

1/9 

Schuller&kbdenbeck 

/76 

^ESi 

160 

584 

Foster  -  Nocbes 

— 

3/3 

466 

174 

— 

958 

Sinclair  &  Cobb 

— 

‘  S3 

!Z4 

SO 

-  — 

Z9Z 

Addison  Cobb 

— 

/z 

IE 

3 

— 

34 

Wasted 

3,374 

1,550 

8/0 

770 

Z,Z37 

/0,Z4/ 

•Shortage  /n 
Natural  F/ovv 

—7— 

2 

31,596 

/Z,674 

- - 

m 

7btot Mon-dssessobk 

3,966 

Z/,646 

4Z,739 

Z0,6/Z 

Z,Z37 

9/,ZZ0 

Tota/Assessab/e 

/  1,693 

mm 

I46.Z6I 

66J030 

2,708 

396,339 

Total  Distributed 

15,634 

193,333 

m 

36.64Z 

4,945 

439,609 

PLATE  L Z 
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QUANTITIES  IN  ACRE  FEET  SHOWING 
DISTRIBUTION  OF  STORED  WATER  TO  USERS 
PAYING  NO  OPERATION  AND  MAINTENANCE  COSTS 
FOR  SEASON  OF  1932. 


Diversion  [  July  \August 


Union  Gap-Old Cont\  1,304  /J36  1,140 


OctoberX  Total 


4,572 


Cascade 


rank  ffodenbeck 


2,398  6,9 04  (>£04  1,976  \  18,282 


foster -/inches 


\ 


\ nc/air  &  Cobb 


Wison  Cobh 


TYasted 


ToM/too-Assessable  I  SJ26  15,673  17,251  6,637 1  47,747 


Total  Assessable 


Tola! Distributed  I  83,604 


-f/j 


H0,525 


(tf'j 


727,776  32,792  424£46 
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QUANTITIES  IN  ACRE  FEET  SHOWING 
DISTRIBUTION  OF  STORED  WATER  TO  USERS 
RATING  NO  OPERAVON  AND  MAINTENANCE  COSTS 
FOR  SEASON  OF  1334. 


DIVERSION 

JUNE 

JULY 

AUG. 

SEPT. 

OCT. 

TOTAL 

UTBON  GAP-OLD  C08T. 

BSD 

m 

!,/40 

504 

6,0/2 

CASCADE 

i 

7,346 

m 

BBS 

mm 

PWPPH 

— 

78 

30 

12 

/20 

IPPPM 

208 

80 

32 

320 

- 

__ 

308 

72 

44 

424 

SINCLAIR  &  COBB 

— 

— 

103 

40 

14 

/S7 

AUNSON  COBB 

— 

—i 

10 

A 

2 

16 

pmnm 

- ; - 

— 

9,306 

2,S23 

408 1  12737 

WASTED  j 

DAI* 

3,SS0 

6,0/6 

5718 

4,6/2 

26, S/4 

7,34 

8,424 

2S,iH 

ISJ37I 

7,980 

64700 

TOTAL  ASSESSABLE 

6377* 

IO*j2SO 

^ J 

H5A12 

23^34 

S 74,7 5/ 

TOTAL  DISTRIBUTED 

76JD90 

192,67 4 

203790 

13/783 

31,014 

63975/ 
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QUANTITIES  IN  ACRE  FEET  SHOWING 
DISTRIBUTION  OF  STORED  WATER  7V  USERS 
FAY/N6  NO  STORAGE  OPERATION  AND  MAINTENANCE  COSTS 
FOR  SEASON  OF  I93S 


DIVERSION 


CASCADE 


UN/ON  GAP  —  OLD 


TRANK  ROOENBECK 


SCHULLER  A  ROOENBECK 


ROSTER  -  74ACNE3 


StHCLAJR  A  COMB 


ADDOON  COBB 


HASTED 


SHSRmtE  m  NATURAL  FLOW 


JULY 

AUG . 

SEPT. 

OCT. 

TOTAL  AVtttMAt 


TOTAL  DISTRIBUTED 


2,746  7^23  4,322  2,193  I  19,094 


7^44  1,734  1,140  392  4A>2 


SO 


77  3  I  !2S 


!0  I  22S 


9,030 

//rSSO 

.  12,710 

334 

SB! 

92 

9,094 

H6P 

37,354 

77+133 

9+432 

794,772 

U/47S  I  4+263 


4260 


PLATE 


QUANTITIES  IN  ACRE  FEET  SHOWING 
DISTRIBUTION  OF  STORED  WATER  TO  USERS 
PAYING  NO  STORAGE  OPERATION  AND  MAINTENANCE  COSTS 


FOR  SEASON  OF  IS3G 


USER 

JUNE 

JULY 

AUG. 

SEPT. 

OCT. 

TOTAL 

CASCADE 

— 

2,184 

7,366 

6,320 

2,874 

19,344 

UNION  GAP-OLD  CONTRAQ 

— 

1,736 

1,736 

1,140 

S32 

SJ44 

FRANK  RODENBECK 

— 

2 

68 

S4 

■ 

126 

SCHULLER  St  RODEN  BECK 

— 

8 

I6S 

148 

8 

332 

FOSTER- N ACHES 

— 

20 

330 

184 

10 

S44 

SINCLAIR  St  COBB 

— 

4 

80 

72 

■ 

160 

ADDISON  COBB 

— 

— 

6 

■ 

2 

12 

WASTED 

— 

13,378 

6J24 

6,368 

3£!6 

30,086 

SHORTAGE  IN  NATURAL  FLON 

— 

— 

l,6S0 

1,780 

107 

3^37 

TOTAL  NON  ASSESSABLE 

— 

17,932 

17,928 

16,070 

S9,28S 

TOTAL  ASSESSABLE 

934 

/S3J44 

191,192 

123,708 

4^376 

S/0,604 

TOTAL  DISTRIBUTED 

984 

171,276 

209,120 

139,778 

48,73 1 

869,889 

platens: 

4201 
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PLAINTIFFS’  EXHIBIT  32. 

Plaintiffs’  Exhibit  32,  Statement  of  Costs  and  Returns  of 

Sunnyside  Division. 

4159  Cases  Nos.  57738,  57739  &  57740. 

Exhibit  16  identified  by  J.  S.  Moore,  as  Plaintiffs’  Iden¬ 
tification  16  and  marked  as  Plaintiffs’  Exhibit  16  to  deposi¬ 
tion  of  J.  S.  Moore. 

EUGENE  D.  IVY, 

(Seal)  Notary  Public. 

4160  Exhibit  “B” 
Endorsed:  Filed  May  6,  1942.  Charles  E.  Stewart, 

Clerk. 

Yakima  Project 
Detailed  Statement  of  Costs 
Sunnyside  Division 

Compiled  as  of  June  30, 1937  Sheet  No.  6  of  18 

Cost  Estimate  to  Ultimate 

Features  to  Date  Complete  Cost 

1.  Examination  &  Surveys  $46,288  .  $46,288 


3.  Pumping  for  Irrigation 

Prosser  Irrigation  District  126,760  126,760 

Snipes  “  “  62,025  62,025 

Grandview  “  “  108,438  108,438 

Outlook  “  “  99,178  99,178 


Total  Pumping  $396,401  .  $396,401 


4.  Canal  System 

Purchase  of  Canal  System  $248,691  . .  $248,691 

Enlargement  of  Canal  System  1,413,696  .  1,413,696 


Total  Canal  System  $1,662,387  .  $1,662,387 


5.  Lateral  System 

General-Gravity  System 

Snipes  Mountain  Division  $61,739  $61,739 

Mabton  “  228,882  228,882 

Prosser  “  93,905  93,905 

Sub-laterals  342,615  342,615 

Snipes  Mt.  Irrigation  District  35,500  35,500 

Sunnyside  “  “  108,705  108,705 

Prosser  “  “  46,874  46,874 

Outlook  “  “  108,035  108,035 

Grandview  “  “  83,019  83,019 

Granger  **  **  177,573  177,573 


Total  Lateral  System  $1,286,847  .  $1,286,847 
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Cost  Estimate  to  Ultimate 

Features  to  Date  Complete  Cost 

6.  Drainage  System  $11,419  $11,419 

9.  Farm  Units  22,462  22,462 

10.  Permanent  Improvements  36,129  36,129 

11.  Telephone  System  22,413  22,413 

Sub-total  “A”  $3,484,346  $3,484,346 

Allowance  to  Irrig.  Dist.  a/c  W.  I.  $29,268  $29,268 

0.  &  M.  Added  to  Construction  35,243  35,243 

Construction  Penalties  Funded  35,694  35,694 

Sub-total  “A”  $3,584,551  $3,584,551 

Less  construction  revenues  $52,642  $52,642 

Less  charge  off  (Act  of  May  25,  1926)  4,214  4,214 

Net  Original  Construction  “A”  $3,527,695  $3,527,695 

Supplemental  Construction  Cost 

Sub-lateral  Pipe  Line  “B”  $2,606  $2,606 

4161  In  the  District  Court  of  the  United  States 
For  the  District  of  Columbia 

Holding  an  Equity  Court. 

No.  57738 

Mazine  Z.  Fox,  et  als., 

v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

No.  57739 

Philip  Louis  Parks,  et  al., 

v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

No.  57740 

Jacob  F.  Ottmulleb 

v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

United  States  of  America,  Eastern  District  of  Washington, 
Southern  Division,  Yakima  County,  ss. 

I,  Eugene  D.  Ivy,  Commissioner  appointed  to  take  the 
deposition  of  J.  S.  Moore  in  the  above  entitled  cases,  do 
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hereby  certify  that  the  foregoing  is  a  full,  true  and  correct 
copy  of  a  page  marked  Exhibit  “  B  ’  ’  in  Identification  num¬ 
ber  14,  being  Cost  and  Returns  Report  to  June  30,  1937, 
being  a  detailed  statement  of  the  cost  of  the  Sunnyside  Di¬ 
vision,  which  was  identified  by  and  offered  in  evidence  in 
connection  with  the  testimony  of  J.  S.  Moore,  as  Plain¬ 
tiffs’  Exhibit  number  16. 

Ix  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
afiixed  my  official  seal,  this  30th  day  of  March,  A.  D.  1939. 

EUGENE  D.  IVY, 

(Seal)  Commissioner. 

4162 

State  of  Washington,  County  of  Yakima,  ss. 

I,  J.  S.  Moore,  Superintendent  of  the  Yakima  Project, 
do  hereby  certify  that  the  foregoing  is  a  full,  true  and  cor¬ 
rect  copy  of  a  record,  being  a  page  marked  Exhibit  “B”, 
in  Cost  and  Returns  Report  to  June  30,  1937,  being  a  de¬ 
tailed  statement  of  the  cost  of  the  Sunnyside  Division, 
which  was  identified  by  me  during  the  taking  of  my  depo¬ 
sition  in  the  cases  of  Fox  et  als.,  Parks  et  al.,  and  Ottmuller 
versus  Harold  L.  Ickes,  Secretary  of  Interior,  Cases  num¬ 
bers  57738,  57739  and  57740,  as  Plaintiffs’  Exhibit  number 
16. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand,  this 
6th  day  of  March,  A.  D.  1939. 

J.  S.  MOORE, 

Superintendent  of  Yakima  Project. 

•  **•*•#**• 
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PLAINTIFFS’  EXHIBIT  35. 


Plaintiffs’  Exhibit  35,  Statement  of  Returns  for  Sunnyside 

Division. 


4176  Cases  Nos.  57738,  57739  &  57740 

Exhibit  15  identified  by  J.  S.  Moore  as  Plaintiffs’  Identi¬ 
fication  15  and  marked  as  Plaintiffs’  Exhibit  15  to  deposi¬ 
tion  of  J.  S.  Moore. 

pf  :  EUGENE  D.  IVY, 

(Seal)  Notary  Public . 

4177  Exhibit  “C” 


Endorsed:  Filed  May  6,  1942.  Charles  E.  Stewart, 

Clerk. 


Yakima  Project 


Detailed  Statement  of  Returns  for  Sunnyside  Division 
Compiled  as  of  June  30, 1937  Sheet  No.  14  of  18 

Acreage 

Items  Total  Duplicated  Amount 


ORIGINAL  CONSTRUCTION 
E.  Contracted  Returns 
Group  “A” 

Public  Notice  Lands  31,003  $1,637,849 

Supplemental  to  W.  L  Rights  35,852  372,459 

Warren  Act  (Art.  4-D,  Contr.  3/16/18)  3,959  254,793 


Total  Group  “A”  70,814  .  $2,265,101 


Group  “B” 

Special  Warren  Act  386  .  24,946 

Special  Contracts  (Piety  Plat)  611  .  9,600 

Home  Irrig.  District  (Suppl.  W.  I.)  147  1,469 

Town — Sunnyside  (Suppl.  W.  L)  578  6,180 

Town — Grandview  (Suppl.  W.  L)  167  3,578 

Town — Prosser  (Pub.  Notice)  425  17,965 


Total  Group  “B”  2,314  .  $63,738 


Group  “O” 

Snipes  Mt.  Irrigation  District  1,915  193,785 

Outlook  “  “  4,741  391,689 

Grandview  “  “  3,941  335,251 

Sunnyside  “  “  4,630  356,669 

Prosser  “  “  2,155  271,226 

Zillah  “  “  107  6,836 

Granger  “  “  1,600  250,845 


Total  Group  “C”  19,089  .  $1,806,301 


Total  Contracted  Returns  92,217  .  $4,135,140 
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4178  In  the  District  Court  of  the  United  States 
For  the  District  of  Columbia 

Holding  an  Equity  Court. 

No.  57738 

Mazine  Z.  Fox,  et  als.. 

v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

No.  57739 

Philip  Louis  Parks,  et  al., 


v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

No.  57740 

Jacob  F.  Ottmuller 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

United  States  of  America,  Eastern  District  of  Washington, 
Southern  Division,  Yakima  County,  ss. 

I,  Eugene  D.  Ivy,  Commissioner  appointed  to  take  the 
deposition  of  J.  S.  Moore  in  the  above  entitled  matter,  do 
hereby  certify  that  the  foregoing  is  a  full,  true  and  correct 
copy  of  a  page  market  Exhibit  “C”,  in  Identification  num¬ 
ber  14,  being  Cost  and  Returns  Report  to  June  30,  1937, 
which  was  identified  by  and  offered  in  evidence  in  connection 
with  the  testimony  of  J.  S.  Moore,  as  Plaintiffs’  Exhibit 
number  15. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal,  this  30th  day  of  March,  A.  D.  1939. 

EUGENE  D.  IVY, 

( Seal )  C  ommissioner. 
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4179 

State  of  Washington,  County  of  Yakima,  ss. 

I,  J.  S.  Moore,  Superintendent  of  the  Yakima  Project,  do 
hereby  certify  that  the  foregoing  is  a  full,  true  and  correct 
copy  of  a  record,  being  a  page  marked  Exhibit  “C”,  in  Cost 
and  Returns  Report  to  June  30,  1937,  for  the  Sunnyside 
Division,  which  was  identified  by  me  during  the  taking  of 
my  deposition  in  the  cases  of  Fox  et  als.,  Parks  et  al.,  and 
Ottmuller  versus  Harold  L.  Ickes,  Secretary  of  the  Interior, 
Cases  numbers  57738,  57739  and  57740,  as  Plaintiffs’  Ex¬ 
hibit  number  15. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand,  this 
6th  dav  of  March,  A.  D.  1939. 

J.  S.  MOORE, 

Superintendent  of  Yakima  Project. 

•  •*•••**•• 

PLAINTIFFS’  EXHIBIT  75. 

Plaintiffs’  Exhibit  75,  Summary  of  Diversions  to  the  Smaller 
District  in  Sunnyside  Division. 

4495  Endorsed:  Filed  May  6,  1942.  Charles  E.  Stewart, 
Clerk. 

General  Summary  of 

Statements  Relative  to  Contracts  with  Small 
Irrigation  District  under  Sunnyside  Division 


Water  Supply 


provided  under 

Total  actual 

Irrigation 

Date  of 

contract 

obligation 

District 

Contract 

(acre-feet) 

under  contract 

Remarks 

Sunnyside 

Oct.  6,  1914 

18,520 

$349,465.00 

Original 

Snipes  Mtn. 

Nov.  16,  1941 

5,265 

161,605.23 

Original 

July  11,  1931 

2,874 

28,740.00 

Supplemental 

Outlook 

Nov.  23,  1914 

11,620 

333,177.60 

Original 

July  1,  1919 

2,910 

36,984.00 

Amendatory 

Dec.  20,  1932 

1,185 

11,850.00 

Supplemental 

Grandview 

Aug.  4,  1916 

10,837 

313,359.78 

Original 

Feb.  21,  1933 

1,970 

19,700.00 

Supplemental 

Prosser 

Dec.  1,  1917 

6,465 

270,724.24 

Original 

Zillah 

Sept.  29,  1922 

324.06 

4,092.38 

Original 

Granger 

Nov.  20,  1922 

4,800 

249,573.25 

Original 

Home 

Jan.  11,  1937 

117.54 

626.88 

Supplemental 

83X 


The  information  contained  in  the  above  tabulation  has 
been  summarized  from  the  recital  given  in  my  deposition 
taken  at  Yakima  in  October,  1937. 

J.  S.  MOORE, 

Superintendent ,  Yakima  Project. 


Dated  February  15, 1940. 


PLAINTIFFS*  EXHIBIT  95. 

Plaintiffs’  Exhibit  95,  Statement  of  Cost  of  Storage  Division 

of  Yakima  Project. 


4776  Exhibit  “B” 

Endorsed:  Filed  May  6,  1942.  Charles  E.  Stewart, 
Clerk. 

Yakima  Project 
Detailed  Statement  of  Costs 
Storage  Division 


Compiled  as  of  June  30, 1937 


Features 
Storage  System 

Examination  and  Surveys  (General) 
Bumping  Lake  Reservoir 
Clear  Creek  *  * 

Eachess  “ 

Keechelus  t( 

Tieton  ** 

Cle  Elum  “ 


Sub-total  “A” 

Construction  Penalties  Funded 

Total  Storage  System  “A’ 

Less  Construction  Revenues 


Nit  Original  Construction  “A” 


Sheet  No.  3  of  18 

Cost  Estimate  to  Ultimate 


to  Bate  Complete  Cost 

$42,390  $42,390 

550,837  550,837 

140,497  .  140,497 

750,226  19,318  769,544 

2,004,198  .  2,004,198 

4,376,538  .  4,376,538 

2,425,293  12,893  2,438,186 


C 

$10,289,979  $32,211  $10,322,190 

4,170  .  4,180 


$10,294,15  $32,211  $10,326,370 

C 

335,460  .  335,460 


C 

$9,958,699  $32,211  $9,990,910 
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4777  In  the  District  Court  of  the  United  States 
For  the  District  of  Columbia 

Holding  an  Equity  Court. 

No.  57738 

Marine  Z.  Fox,  et  als., 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

No.  57739 

Philip  Louis  Parks,  et  al., 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

No.  57740 

Jacob  F.  Ottmuller 


v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

United  States  of  America,  Eastern  District  of  Washington, 
Southern  Division,  Yakima  County,  ss. 

I,  Eugene  D.  Ivy,  Commissioner  appointed  to  take  the 
deposition  of  J.  S.  Moore  in  the  above  entitled  cases,  do 
hereby  certify  that  the  foregoing  is  a  full,  true  and  correct 
copy  of  a  Detailed  Statement  of  the  Costs  of  the  Storage 
Division  to  June  30,  1937,  and  other  information,  which 
was  identified  by  and  offered  in  connection  with  the  testi¬ 
mony  of  J.  S.  Moore,  as  Plaintiffs’  Exhibit  number  20. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal,  this  30th  day  of  March,  A.  D.  1939. 

EUGENE  D.  IVY, 

(Seal)  Commissioner. 
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4778 

State  of  Washington,  County  of  Yakima,  ss. 

I,  J.  S.  Moore,  Superintendent  of  the  Yakima  Project, 
do  hereby  certify  that  the  foregoing  is  a  full,  true  and  cor¬ 
rect  copy  of  a  record,  being  a  Detailed  Statement  of  the 
Costs  of  the  Storage  Division  to  June  30,  1937,  and  other 
information  in  regard  to  reservoirs,  which  was  identified 
by  me  during  the  taking  of  my  deposition  in  the  cases  of 
Fox  et  als.,  Parks  et  al.  and  Ottmuller  versus  Harold  L. 
Ickes,  Secretary  of  the  Interior,  numbers  57738,  57739  and 
57740,  as  Plaintiffs’  Exhibit  number  20. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand,  this 
6th  day  of  March,  A.  D  1939. 

J.  S.  MOORE, 

Superintendent  of  Yakima  Project. 


DEFENDANT’S  EXHIBIT  12. 

Defendant’s  Exhibit  12,  Public  Notice  of  May  16, 1917,  Re¬ 
quiring  Sunnyside  Valley  Irrigation  District  to  Classify 
Lands  as  to  the  Duty  of  Water  Thereon. 

2004  Endorsed :  Filed  Apr  18  1942  Charles  E.  Stewart, 
Clerk 

Department  of  the  Interior 
Bureau  of  Reclamation 
Washington,  D.  C. 

Office  of  the  Commissioner 

Certificate 

Pursuant  to  the  provisions  of  the  Act  of  Congress  ap¬ 
proved  August  24,  1912  (37  Stat.,  497),  I  Hereby  Certify 
that  the  annexed  copy  of  a  Public  Notice,  dated  May  16, 
1917,  by  the  First  Assistant  Secretary,  Department  of  the 
Interior,  Washington,  D.  C.,  as  circulated  to  the  water  users 
of  the  Sunnyside  Unit  of  the  Yakima  Project,  which  consists 
of  one  printed  page  marked  “(Sheet  16)”, 
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constitutes  a  full,  true,  and  literal  exemplification  of  the 
printed  public  notice  contained  in  the  official  files  in  the  cus¬ 
tody  of  this  office. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  Bureau  of  Reclamation  to  be  affixed, 
1  this  14th  day  of  February,  A.  D.  1940. 

JOHN  C.  PAGE 

( Seal )  C  ommissioner 

Bureau  of  Reclamation. 

(Sheet  16) 

'  2005  Sunnvside  Unit,  Yakima  Project,  Washington 
1  Public  Notice 

Operation  and  Maintenance  Charges 
Department  of  the  Interior 

Washington,  May  16,  1917. 

1.  In  pursuance  of  Section  4  of  the  Reclamation  Act  of 
June  17, 1902  (32  Stat.  388),  and  of  acts  amendatory  thereof 

1  and  supplementary  thereto,  and  particularly  of  the  Recla¬ 
mation  Extension  Act  of  August  13,  1914  (38  Stat.  686), 
announcement  is  hereby  made  that  the  annual  operation 
1  and  maintenance  charges  for  the  irrigation  season  of  1917 
and  thereafter  until  further  notice  against  all  lands  of  the 
1  Sunnvside  Unit,  Yakima  project,  Washington,  under  public 
1  notice,  shall  be  as  hereinafter  stated. 

2.  Classification  of  lands. — For  the  purpose  of  equitably 
determining  the  operation  and  maintenance  charges,  the 
lands  of  the  project  shall  as  soon  as  possible  be  divided  by 
the  Sunnyside  Water  Users’  Association,  or  the  Sunnyside 
Valley  Irrigation  District  (and  if  said  Association  and  Dis¬ 
trict  fail  so  to  do  within  a  reasonable  time,  then  by  the 
Project  Manager)  into  three  classes,  according  to  the  duty 
of  water  thereon,  viz.,  (A),  (B)  and  (C) ;  and  a  map  show¬ 
ing  such  classification  shall  be  filed  in  the  office  of  the  Proj¬ 
ect  Manager. 

3.  Operation  and  maintenance  charges. — Each  acre  of  ir¬ 
rigable  land,  whether  water  is  used  thereon  or  not,  shall  be 
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charged  with  a  minimum  operation  and  maintenance  charge 
of  80  cents,  which  will  permit  delivery  of  not  more  than  the 
following  amounts  per  irrigable  acre: 

To  lands  of  Class  (A),  2  acre-feet; 

To  lands  of  Class  (B),  acre-feet; 

To  lands  of  Class  (C),  3  acre-feet. 

For  additional  water  above  the  foregoing  amounts,  the 
rates  shall  be  25  cents  per  irrigable  acre  for  the  first  addi¬ 
tional  acre-foot,  and  60  cents  per  irrigable  acre  for  the  sec¬ 
ond  additional  acre-foot.  Should  a  further  supply  be  needed 
it  will  be  delivered  for  80  cents  per  acre-foot.  Provided, 
That  for  newly  reclaimed  lands,  no  charge  will  be  made  for 
water  actually  needed  in  excess  of  the  amount  covered  by 
a  charge  of  $1.50  per  irrigable  acre  at  the  said  rates. 

4.  Time  of  payment. — All  operation  and  maintenance 
charges  are  due  and  payable  annually  on  March  1  following 
the  irrigation  season ;  but  where  water-right  application  is 
made  for  public  land  entered  under  the  reclamation  law- 
after  June  15  in  any  year,  or  where  water-right  application 
is  made  after  August  1  in  any  year  for  land  in  private  own¬ 
ership,  no  operation  and  maintenance  charge  will  be  made 
for  water  delivered  during  the  remainder  of  the  irrigation 
season  in  which  the  water-right  application  is  made. 

ALEXANDER  T.  VOGELSANG, 

First  Assistant  Secretary. 
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DEFENDANT’S  EXHIBIT  13. 

Defendant’s  Exhibit  13,  Public  Notice  of  April  4,  1918,  De¬ 
claring  that  Public  Notice  Lands  in  the  Sunnyside  Di¬ 
vision  Have  Been  Classified  According  to  Water  Re¬ 
quirements. 

2006  Endorsed:  Filed  Apr  18  1942  Charles  E.  Stew¬ 
art,  Clerk 

Department  of  the  Interior 
Bureau  of  Reclamation 
Washington,  D.  C. 

Office  of  the  Commissioner 

Certificate 

Pursuant  to  the  provisions  of  the  Act  of  Congress  ap¬ 
proved  August  24,  1912  (37  Stat.,  497),  I  Hereby  Certify 
that  the  annexed  copy  of  printed  Public  Notice  (No.  17), 
dated  April  4,  1918,  signed  by  E.  C.  Bradley,  Assistant  to 
the  Secretary  of  the  Interior,  distributed  to  the  water  users 
of  the  Sunnyside  Unit,  Yakima  Project,  Washington,  con¬ 
stitutes  a  full,  true,  and  literal  exemplification  of  said  pub¬ 
lic  notice  contained  in  the  official  files  in  the  custody  of  this 
office. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  Bureau  of  Reclamation  to  be  affixed, 
this  twelfth  day  of  February  A.  D.  1940. 

JOHN  C.  PAGE 

(Seal)  Commissioner , 

Bureau  of  Reclamation. 
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(No.  17)  i 

2007  Public  Notice 

Sunnyside  Unit,  Yakima  Project,  Washington 

Department  of  the  Interior, 
Washington,  April  4,  1918. 

1.  In  pursuance  of  Section  4  of  the  Reclamation  Act  of 
June  17, 1902  (32  Stat.,  388),  and  of  acts  amendatory  there- 1 
of  or  supplementary  thereto,  particularly  the  Reclamation 
Extension  Act  of  August  13, 1914  (38  Stat.,  686),  announce¬ 
ment  is  hereby  made  that  the  annual  operation  and  main-  j 
tenance  charges  for  the  irrigation  season  of  1918  and  there¬ 
after  until  further  notice  against  all  lands  of  the  Sunnyside 
Unit,  Yakima  Project,  Washington,  under  public  notice, 
shall  be  as  hereinafter  stated. 

2.  Classification  of  lands.  For  the  purpose  of  equitably 
determining  the  operation  and  maintenance  charges,  the 
lands  of  the  Sunnyside  Unit  have  been  divided  by  the  Sun¬ 
nyside  Valley  Irrigation  District  into  three  classes,  accord¬ 
ing  to  water  requirements,  viz.,  (A),  (B),  and  (C);  and  a 
map  showing  such  classification  is  on  file  in  the  office  of  the 
Project  Manager,  and  in  the  office  of  the  Irrigation  District. 

3.  Operation  and  maintenance  charges.  Each  acre  of  irri¬ 
gable  land,  whether  water  is  used  thereon  or  not,  shall  be 
charged  with  a  minimum  operation  and  maintenance  charge 
of  $1.25,  which  will  permit  delivery  of  not  more  than  the  fol¬ 
lowing  amounts  per  irrigable  acre : 

To  lands  of  Class  (A),  2  acre-feet; 

To  lands  of  Class  (B),  2%  acre-feet; 

To  lands  of  Class  (C),  3  acre-feet. 

For  additional  water  above  the  foregoing  amounts,  the  rate 
shall  be  50  cents  per  acre-foot.  Provided,  That  for  newly 
reclaimed  lands,  no  charge  will  be  made  for  water  actually 
needed  in  excess  of  the  amount  covered  by  a  charge  of  $2.00 
per  irrigable  acre  at  the  said  rates. 

4.  Time  of  payment.  All  operation  and  maintenance 
charges  are  due  and  payable  annually  on  March  1  following 
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the  irrigation  season;  but  where  water-right  application  is 
made  for  public  land  entered  under  the  reclamation  law 
after  June  15  in  any  year,  or  where  water-right  application 
is  made  after  August  1  in  any  year  for  land  in  private  own¬ 
ership,  no  operation  and  maintenance  charge  will  be  made 
for  water  delivered  during  the  remainder  of  the  irrigation 
season  in  which  the  water-right  application  is  made. 

E.  C.  BRADLEY, 

Assistant  to  the  Secretary  of  the  Interior . 

•  •#•••**•• 

PLAINTIFFS*  EXHIBIT  28. 

Plaintiffs’  Exhibit  28,  Record  of  Water  Deliveries  to  Public 
Notice  Lands  in  1919,  in  Sunnyside  Valley  Irrigation 
District. 


4011  DELIVERY  OF  WATER 

TO  STRAIGHT  GOVERNMENT  WATER  RIGHT  LANDS 
SEASON  OF  1919 


Serial 

No.  Name  and  Address 

Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Cl. 

Total 

Amount 

Of  Water 

Used 

Acre-Feet 

Acres 

01  Clarence  Wells, 

Mabton,  Wash. 

4.71 

14.10 

3.00 

02  Geo.  E.  Varnum, 

Mabton,  Wash. 

4.71 

14.10 

3.00 

03  J.  T.  Buffington, 

Mabton,  Wash. 

4.71 

4.80 

1.00 

04  Nathan  Sohn, 

Mabton,  Wash. 

4.71 

9.50 

2.00 

05  Jules  Martinet, 

Mabton,  Wash. 

4.71 

4.80 

1.00 

06  Jos.  E.  Ramus, 

Mabton,  Wash. 

4.71 

9.50 

2.00 

07  Jesse  R.  Butler, 

Mabton,  Wash. 

4.71 

9.50 

2.00 

08  G.  Dowe  McQueston, 
Olympia,  Wash. 

3.56 

252.60 

71.00 

09  Ethel  M.  Cotter, 

Mabton,  Wash. 

6.96 

B 

153.50 

22.00 

010  F.  W.  Pfluger, 

Mabton,  Wash. 

2.92 

8.80 

3.00 

839 
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Serial 

No.  Name  and  Address 

Oil  Frank  M.  Tuttle, 

Mabton,  Wash. 

012  Karr  Investment  Co., 
Yakima,  Wash. 

013  Amy  M.  Flower, 

Mabton,  Wash. 

014  Alex  C.  Campbell, 

Mabton ,  Wash. 

015 

016  B.  Sahlstrom, 

Mabton,  Wash.,  Box  172 

017  Alex  C.  Campbell, 

Mabton,  Wash. 

018  Amy  M.  Flower, 

Mabton,  Wash. 

019  Alma  M.  Vincent, 

Mabton,  Wash. 

020  Mrs.  Rachel  M.  Gatzlaf, 
Sumner,  Wash. 

021  Eugene  L.  Mace, 

Mabton,  Wash. 

4013 

022  T.  S.  Phillips, 

Mabton,  Wash. 

023  H.  C.  James, 

Mabton,  WaBh. 

024  Eugene  de  Gabriel, 

Roslyn,  Wash. 

025  Closed  out 

026  Closed  out 

027  W.  T.  &  A.  L.  Livingston, 
Mabton,  Wash. 

028  W.  T.  &  A.  L.  Livingston, 
Mabton,  Wash. 

029  Ethel  M.  Cotter, 

Mabton,  Wash. 

030  O.  A.  Smith, 

Mabton,  Wash. 

031  Karr  Investment  Co., 
Yakima,  Wash. 

032  Karr  Invetsment  Co., 
Yakima,  Wash. 

4014 

033  Karr  Investment  Co., 
Yakima,  Wash. 

034  Karr  Investment  Co., 
Yakima,  Wash. 

035  Samuel  P.  Flower, 

Mabton,  Wash. 

036  Samuel  L.  Parks, 

Mabton,  Wash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

CL 

Total 

Amount 

Of  Water 

Used 

Acre-Feet 

Acres 

2.92 

6.60 

2.23 

4.15 

165.90 

40.00 

3.00 

3.00 

1.00 

2.92 
Closed  Out 

18.50 

6.30 

3.00 

6.00 

2.00 

4.65 

70.00 

15.00 

5.29 

442.90 

83.55 

3.89 

15.60 

4.00 

4.71 

23.60 

5.00 

4.05 

12.20 

3.00 

4.05 

4.10 

1.00 

4.05 

4.10 

1.00 

4.05 

28.40 

7.00 

Seeding  B 

33.00 

3.56 

B 

49.90 

14.00 

5.68 

C 

420.80 

74.00 

5.40 

75.70 

14.00 

4.15 

141.00 

34.00 

4.15 

281.80 

68.00 

4.15 

99.50 

24.00 

4.15 

83.00 

20.00 

5.83 

122.60 

21.00 

3.61 

37.20 

10.30 

i 


840 


Serial 

No.  Name  and  Address 

Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Total 

Amount 

Of  Water 
Used 

CL  Acre-Feet 

Acres 

037  M.  Longdale, 

Box  285,  Mabton,  Wash. 

4.32 

151.30 

35.00 

038  C.  R.  Gillett, 

Mabton,  Wash. 

2.13 

42.60 

20.00 

039  Arthur  Taylor, 

Prosser,  Wash. 

3.60 

B 

295.40 

82.00 

040  Fred  N.  Mitchell, 

Mabton,  Wash. 

3.92 

B 

39.20 

10.00 

041  I.  S.  Boast, 

Mabton,  Wash. 

2.97 

B 

29.70 

10.00 

042  John  M.  Nelson, 

Mabton,  Wash. 

4.13 

41.50 

10.00 

4015 

043  F.  L.  Rose, 

Mabton,  Wash. 

5.33 

B 

109.50 

20.50 

044  F.  L.  Rose, 

Mabton,  Wash. 

5.33 

B 

109.50 

20.50 

045  James  Gordon, 

Mabton,  Wash. 

4.28 

B 

87.80 

20.50 

046  Alex  Simpson, 

Mabton,  Wash. 

2.98 

241.20 

81.00 

047  James  Gordon, 

Mabton,  Wash. 

4.25 

B 

174.10 

41.00 

048  George  L.  Fisher, 

Mabton,  Wash. 

2.38 

100.00 

42.00 

049  Ernest  Lufberger, 

Prosser,  Wash. 

2.22 

93.60 

42.00 

050  F.  R.  Glazebrook, 

R.  1,  Box  6,  Mabton,  Wash. 

4.05 

62.90 

15.50 

051  A.  M.  Dean, 

Yakima,  Wash. 

4.15 

B 

87.20 

21.00 

052  Closed  out 

053  C.  A.  Richmond, 

Mabton,  Wash. 

4.83 

B 

203.10 

42.00 

4016 

054  Ernest  Woodcock, 

Yakima,  Wash. 

3.50 

251.60 

72.00 

055  Frank  H.  Sharkey, 

Yakima,  Wash. 

3.85 

B 

275.50 

71.50 

056  Jas.  E.  Storey, 

Mabton,  Wash. 

4-30 

B 

172.10 

40.00 

057  Harm  Franzen, 

Mabton,  Wash. 

4.63 

B 

324.40 

70.00 

058  Mrs.  R.  M.  Roberts, 

670  Eddy  St.,  San  Francisco,  Cal. 

4.82 

B 

85.30 

17.70 

059  Charles  A.  Monson, 

Mabton,  Wash. 

5.51 

B 

110.80 

20.10 

060  A.  S.  Drumheller, 

Mabton,  Wash. 

2.75 

55.20 

20.00 

061  Mabton  Orchard  Co., 

401  Columbia  Bldg.,  Spokane, 
Wash. 

2.75 

98.00 

35.50 

841 


Total 


Serial 

No.  Name  and  Address 

Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Amount 

Of  Water 
Used 

Cl.  Acre-Feet 

Acres 

062  C.  H.  Daugherty, 

Snohomish,  Wash. 

3.22 

32.30 

10.00 

063  Alex’r  Brandenburg, 

Mabton,  Wash. 

3.22 

61.50 

19.00 

4017 

064  C.  H.  Daugherty, 

Mabton,  Wash. 

3.22 

B 

16.20 

5.00 

065  J.  R  Boss, 

Mabton,  Wash. 

3.26 

B 

34.40 

10.50 

066  J.  B.  Boss, 

Mabton,  Wash. 

3.26 

B 

25.80 

7.87 

067  T.  W.  Howell, 

Mabton,  Wash. 

4.77 

B 

40.70 

8.50 

068  N.  J.  Minton, 

1160  Empire  Bldg.,  Seattle,  Wash.  3.86 

88.80 

23.00 

069  C.  A.  Munson, 

Mabton,  Wash. 

5.51 

B 

90.90 

16.50 

070  W.  W.  Sawyer, 

c/o  O.  Z.  Newby,  Mabton,  Wash. 

3.24 

B 

272.20 

84.00 

071  E.  C.  Moulton, 

Mabton,  Wash. 

3.66 

B 

150.50 

41.00 

072  Harold  L.  Davis, 

Mabton,  Wash. 

3.21 

131.70 

41.00 

073  O.  H.  Schlien, 

Mabton,  Wash. 

2.99 

122.60 

41.00 

4018 

074  J.  L.  Searles, 

Mabton,  Wash. 

355 

35.60 

10.00 

075  C.  A.  Munson, 

Mabton,  Wash. 

4.22 

42.30 

10.00 

076  A.  M.  Miller, 

Mabton,  Wash. 

2.61 

31.30 

12.00 

077  C.  A.  Munson, 

Mabton,  Wash. 

4.22 

B 

42.30 

10.00 

078  J.  L.  Hawthorne, 

Wapato,  Wash. 

4.16 

B 

41.60 

10.00 

079  C.  B.  Cox, 

Mabton,  Wash. 

3.72 

B 

105.40 

28.30 

080  A.  T.  Carlson, 

Mabton,  Wash.,  A  dm.  T. 
Halverson,  Box 

4.06 

B 

81.40 

20.00 

081  Henry  Allison, 

Box  263,  Mabton,  Wash. 

2.61 

13.20 

5.00 

082  A.  L.  Arneson, 

Mabton,  Wadi. 

3.55 

35.60 

10.00 

083  J.  T.  Bernath, 

708  Highland  Ave.,  Yakima,  Wash.  4.06 

72.90 

18.00 

842 


4019 


Serial 

No.  Name  and  Address 


Total 

Delivery  Amount 

Of  Water  Of  Water 

Acre-Feet  Used 

Per  Acre  Cl.  Acre-Feet  Acres 


084  Miss  E.  H.  Hoover, 

Mabton,  Wash. 

085  F.  A.  Bowen, 

c/o  J.  R.  Atkeson,  Mabton,  Wash. 

086  J.  R.  Ross, 

Mabton,  Wash. 

087  M.  J.  Coogan, 

109%  Sixth  Ave.,  Yakima,  Wash. 

088  Clara  F.  Kirkwood, 

Mabton,  Wash. 

089  Albert  Beilstein, 

Toppenish,  Wash. 

090  A.  T.  Carlson, 

Mabton,  Wash. 

091  M.  J.  O'Neill,  Pt. 

Box  840,  Spokane,  Wash. 

092  Fred  Schlicn, 

Mabton,  Wash. 

093  F.  W.  Hicklin, 

Mabton,  Wash. 

4020 

094  E.  R.  Barrett, 

Mabton,  Wash. 

095  Richard  Sampson, 

Toppenish,  Wash. 

096  E.  I.  Rankin, 

304  S.  6th  St.,  Yakima,  Wash. 

097  Fannie  M.  Kaufman, 

Mabton,  Wash. 

098  Richard  Sampson, 

Toppenish,  Wash. 

099  John  Everst, 

c/o  C.  W.  Galbraith, 

Mabton,  Wash. 

0100  D.  N.  Wood, 

Sunnyside,  Wash. 

0101  F.  W.  Hicklin, 

Mabton,  Wash. 

0102  A.  Morrison, 

Mabton,  Wash. 

0103  Etha  Woodcock, 

Yakima,  Wash. 

0104  H.  E.  Clark, 

Byron,  Wash. 

4021 

0105  Grant  E.  Smith, 

Byron,  Wash. 

0106  W.  A.  Willis, 

Rl,  Prosser,  Wash. 

0107  W.  A.  Willis, 

Rl,  Prosser,  Wash. 


4.71 

259.20 

55.00 

4.20 

B 

651.10 

155.00 

2.35 

B 

89.40 

37.85 

4.85 

B 

54.20 

11.15 

4.85 

B 

48.70 

10.00 

4.85 

B 

48.70 

10.00 

4.85 

B 

48.70 

10.00 

3.73 

352.00 

94.26 

3.44 

137.50 

40.00 

3.31 

129.10 

39.00 

4.44 

119.90 

27.00 

2.32 

67.50 

29.00 

2.56 

35.90 

14.00 

2.78 

36.20 

13.00 

2.56 

26.50 

10.30 

Seeding 

13.33 

2.50 

49.80 

20.00 

2.50 

49.80 

20.00 

3.44 

330.70 

96.00 

3.93 

216.40 

55.00 

2.03 

53.00 

26.00 

2.03 

20.40 

10.00 

2.01 

44.30 

22.00 

2.01 

49.30 

24.50 

843 


Serial 

No.  Name  and  Address 

Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Total 

Amount 

Of  Water 
Used 

Cl.  Acre-Feet 

Acres 

0107-A  W.  A.  Willis, 

2.01 

16.90 

8.40 

0108  Grant  E.  Smith, 

Byron,  Wash. 

3.70 

84.10 

22.60 

0109  G.  C.  King, 

c/o  Yakima  Valley  Investment 
Seattle,  Wash. 

Co., 

No  water  used 

8.00 

0110  Hiland  Rinehart, 

New  Rockford,  North  Dakota 

No  water  used 

10.00 

0111  H.  E.  Clark, 

Byron,  Wash. 

2.48 

45.30 

18.30 

0112  M.  O.  Rymerson, 

Byron,  Wash. 

3.40 

27.20 

8.00 

0113  L.  B.  Duckworth, 

1523  Fourth  Ave.  W., 

Spokane,  Wash. 

No  water  used 

7.40 

4022 

0114  James  Brooks, 

Byron,  Wash. 

2.82 

28.00 

9.90 

0115  W.  W.  Greenwood, 

c/o  Hotel  Pennington, 

Seattle,  Wash. 

3.26 

32.00 

9.80 

0115- A  Jesse  Greenwood, 

c/o  Hotel  Pennington, 

Seattle,  Wash. 

3.26 

28.00 

9.20 

0116  Grant  E.  Smith, 

Byron,  Wash. 

2.75 

13.90 

5.00 

0117  James  W.  Pratt, 

Prosser,  Wash. 

2.75 

20.20 

7.30 

0118  V.  J.  Davies, 

c/o  Multnoman  A.  C., 

Portland,  Ore. 

2.75 

9.70 

3.50 

0119  Byron  Land  Co., 

714  W.  14th  Ave., 

Spokane,  Wash. 

2.75 

36.00 

13.00 

0119-A  James  W.  Pratt, 

Prosser,  Wash. 

2.75 

14.70 

5.30 

0120  J.  E.  Anderson, 

Byron,  Wash. 

2.27 

11.20 

5.00 

0121  Wm.  Christman, 

Bl,  Prosser,  Wash. 

2.24 

28.20 

12.60 

0122  Robert  Benson, 

Box  853,  Bremerton,  Wn. 

0.71 

2.90 

4.00 

4023 

0123  J.  E.  Anderson, 

Byron,  Wash. 

2.27 

11.40 

5.00 

0124  R.  Fields, 

R.  4,  Ellensburg,  Wn. 

3.33 

13.40 

4.00 

0125  R.  Fields, 

R.  4,  Ellensburg,  Wn. 

3.33 

70.00 

21.00 

0126  Rec.  Northern  Bank  &  Trust 
Company,  Seattle,  Wash. 

3.01 

114.80 

38.20 

844 


Total 

Delivery  Amount 

Of  Water  Of  Water 

Serial  Acre-Feet  Used 

No.  Name  and  Address  Per  Acre  Cl.  Acre-Feet  Acres 

0127  Ann.  M.  Corkery, 

Byron,  Wash.  3.50 

0128  W.  J.  Corkery, 

Byron,  Wash.  3.50 

0129  J.  W.  Shedd, 

Byron,  Wash.  2.66 

0130  J.  Dalpay, 

Byron,  Wash.  3.13 

0131  J.  B.  Blacklow, 

Eureka,  Wash.  4.36 

0132  Byron  Land  Co., 

714  W.  14th  Ave.,  Spokane,  Wash.  4.71 

4024 

0133  W.  F.  Medaris, 

Parker,  Wash.  2.27  4.60  2.00 

0134  C.  H.  Frye, 

c/o  Frye  &  Co.,  Seattle,  Wash.  3.07  B  360.00  117.00 

0135  E.  F.  Benson, 

Olympia,  Wash.  4.81  16.10  3.35 

0136  John  P.  Larson, 

Prosser,  Wash.  4.81  14.70  3.04 

0137  John  P.  Larson, 

Prosser,  Wash.  4.81  5.30  1.09 

0138  E.  F.  Benson, 

Olympia,  Wash.  4.81  10.80  2.24 

0139  E.  F.  Benson, 

Olympia,  Wash.  4.81  8.90  1.85 

0140  Hartford  Land  Co., 

520  Paulsen  Bldg.,  Spokane,  Wash.  No  water  used  36.00 

0141  Nellie  M.  H.  Knapp, 

Prosser,  Wash.  5.47  27.40  5.00 

0142  L.  H.  Bostwick, 

Prosser,  Wash.  4.69  46.90  10.00 

4025 

0143  L.  A.  Heinzerling, 

6510  8th  Ave.  NW,  Seattle,  Wash.  5.47  27.40  5.00 

0144  J.  D.  Sutton, 

Prosser,  Wash.  6.23  B  62.30  10.00 

0145  J.  D.  Sutton, 

Prosser,  Wash.  6.23  B  98.40  15.80 

0146  J.  D.  Sutton, 

Prosser,  Wash.  6.23  B  91.50  14.70 

0147  Geo.  L.  Finn, 

Prosser,  Wash.  3.00  B  9.00  3.00 

0148  Mrs.  Lillian  Haburt, 

823  E.  Dennyway,  Seattle,  Wash.  2.99  53.90  18.00 

0149  Mrs.  Lillian  Haburt, 

823  E.  Dennyway,  Seattle,  Wash.  2.26  45.20  20.00 

0150  T.  M.  Hickman, 

Prosser,  Wash.  2.00  32.00  16.00 

0151  Mrs.  J.  H.  Himes,  Sec., 

Opportunity,  Wash.  1.90  113.80  60.00 


47.50  13.60 

42.40  12.10 

82.70  31.00 

50.10  16.00 

42.00  9.60 

146.30  31.00 


845 


Serial 

No.  Name  and  Address 


Total 

Delivery  Amount 

Of  Water  Of  Water 

Acre-Feet  Used 

Per  Acre  Cl.  Acre-Feet  Acres 


0152  John  W.  Brown, 

Prosser,  Wash. 

0153  Emily  Demerritt, 

Prosser,  Wash. 

4026 

0154  E.  J.  Appel, 

R.  1,  Prosser,  Wash. 

0155  S.  S.  Sutter, 

Prosser,  Wash. 

0156  Tom  Irwin, 

Prosser,  Wash. 

0157  E.  C.  Hanscom, 

Prosser,  Wash. 

0158  J.  S.  Roberts, 

Prosser,  Wash. 

0159  D.  F.  Christianson, 

Prosser,  Wash. 

0160  E.  M.  Weston, 

302  W.  7th  St.,  Winona,  Minn. 

0161  F.  O.  Granston, 

Prosser,  Wash. 

0162  E.  M.  Weston, 

302  W.  7th  St.,  Winona,  Minn. 

0163  Chas.  B.  Allred, 

Ellensburg,  Wash. 

4027 

0164  Cora  A.  Atwell, 

4265  Linden  Ave.,  Seattle,  Wash. 

0165  Cora  A.  Atwell, 

Seattle,  Wash. 

0166  Karl  P.  Runa, 

Prosser,  Wash. 

0167  W.  F.  Shedd, 

Byron,  Wash. 

0168  Byron  Land  Co., 

714  W.  14th  Ave.,  Spokane,  Wash. 

0169  E.  F.  Stearns, 

Byron,  Wash. 

0170  W.  F.  Shedd, 

Byron,  Wash. 

0171  J.  M.  Dodds,  ' 

Byron,  Wash. 

0172  Jos.  Fortune, 

Box  281,  Prosser,  Wash. 

0173  E.  F.  Benson, 

Olympia,  Wash. 

4028 

0174  Chas.  W.  Miller, 

Prosser,  Wash. 

0175  J.  G.  Matthews, 

331-17th  Ave.  W.,  Seattle,  Wash. 


3.05 

182.90 

60.00 

1.91 

66.60 

35.00 

3.75 

B 

75.10 

20.00 

4.00 

B 

80.20 

20.00 

5.47 

B 

54.80 

10.00 

4.22 

B 

42.20 

10.00 

1.77 

B 

35.30 

20.00 

2.31 

B 

46.20 

20.00 

B 

No  waterused  20.00 

4.16 

B 

81.20 

19.50 

B 

No  water  used  20.00 

4.70 

B 

94.40 

20.00 

4.71 

B 

47.20 

10.00 

4.71 

B 

47.20 

10.00 

3.16 

B 

82.20 

26.00 

1.93 

8.90 

4.60 

3.54 

141.40 

39.80 

3.40 

62.60 

18.40 

1.93 

12.50 

6.50 

3.45 

138.80 

40.15 

3.45 

31.30 

9.05 

3.45 

34.00 

9.80 

4.43 

B 

61.20 

13.80 

5.10 

B 

638.20 

125.00 

846 


Serial 

No.  Name  and  Address 

0176  Mrs.  Mabel  Spark, 

Sunnyside,  Wash. 

0177  Herbert  T.  Small, 

Prosser,  Wash. 

0178  Smith  &  Woodruff, 

No.  6, -8th  Ave.,  So., 

Yakima,  Wash. 

0179  O.  S.  Brown, 

Prosser,  Wash. 

0180  G.  P.  Gagnon, 

Port  Angeles,  Wash. 

0181  E.  H.  Richards, 

Prosser,  Wash. 

0182  J.  N.  Jacoby, 

Prosser,  Wash. 

0183  Mrs.  Nettie  Baker, 

Box  405,  Prosser,  Wn. 

4029 

0184  Sadie  Brown, 

Prosser,  Wash. 

0185  John  Evans, 

Prosser,  Wash. 

0186  E.  H.  Richards, 

Prosser,  Wash. 

0187  Frank  Sisseck, 

Prosser,  Wash. 

0188  H.  C.  Buxton, 

Prosser,  Wash. 

0189  Fred  A.  Campbell, 

Prosser,  Wash. 

0190  Boulder  Investment  Co., 
Boulder,  Mont. 

0191  Mrs.  Ellen  Hazelton, 

664  Pine  St.,  Portland,  Ore. 

0192  J.  S.  Christian, 

Prosser,  Wash. 

0193  J.  B.  Hillman  Estate 
Prosser,  Wash. 

0194  J.  A.  Hyer, 

Prosser,  Wash. 

4030 

0195  Gordon  P.  Miller, 

Prosser,  Wash. 

0196  Edith  J.  Quinlan, 

Prosser,  Wash. 

0197  D.  A.  Rothrock, 

R.  1,  Prosser,  Wash. 

0198  J.  S.  Albin, 

Prosser,  Wn. 

0199  P.  J.  Perrault, 

Prosser,  Wash. 

0200  E.  E.  Montgomery, 

Prosser, 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Cl. 

Total 

Amount 

Of  Water 
Used 

Acre-Feet 

Acres 

4.46 

B 

44.70 

10.00 

Seeding 

C 

10.50 

3.15 

52.40 

16.60 

3.69 

B 

81.20 

22.00 

3.45 

B 

62.10 

18.00 

2.65 

166.60 

63.11 

4.18 

B 

150.60 

36.00 

3.99 

B 

116.20 

29.10 

3.30 

131.20 

39.77 

2.34 

49.80 

21.25 

2.42 

43.60 

17.98 

3.85 

B 

123.10 

32.00 

3.11 

69.30 

22.33 

3.16 

63.00 

19.86 

2.87 

32.64 

11.00 

3.90 

42.90 

11.00 

3.96 

44.90 

11.30 

3.79 

28.40 

7.48 

3.51 

81.80 

23.20 

3.51 

39.10 

11.08 

3.43 

58.00 

16.92 

4.24 

20.80 

4.90 

3.05 

18.20 

5.95 

2.70 

B 

33.80 

12.50 

2.96 

B 

37.00 

12.50 

847 


Serial 

No.  Name  and  Address 

0201  J.  S.  Albin, 

Prosser,  Wash. 

0202  J.  S.  Albin, 

Prosser,  Wash. 

0203  I.  0.  O-  F.,  No.  154,  Prosser,  Wash. 

0204  Gilbert  &  Cumming, 

Prosser,  Wash. 

4031 

0205  Carl  Warneke, 

Prosser,  Wash. 

0206  Dell  Rothrock, 

Prosser,  Wash. 

0207  Gilbert  &  Cumming, 

Prosser,  Wash. 

0208  Elizabeth  A.  Williams, 

Prosser,  Wash. 

0209  Chas.  Boundy, 

c/o  Seattle  Times,  Seattle,  Wash. 

0210  Gilbert  &  Cumming, 

Prosser,  Wash. 

0211  H.  Oldenstadt, 

Prosser,  Wash. 

0212  Margaret  Finn, 

Prosser,  Wash. 

0213  Estate  of  Wm.  Finn, 

Prosser,  Wash. 

0214  Estate  of  Wm.  Finn, 

Prosser,  Wash. 

0215  Peter  Eastlund, 

Prosser,  Wash. 

4032 

0216  H.  V.  S-, 

c/o  E.  R.  Wells,  Prosser,  Wash. 

0217  H.  V.  S., 

c/o  E.  R.  Wells,  Prosser,  Wash. 

0218  Geo.  G.  White, 

Prosser,  Wash. 

0219  Mrs.  E.  Schroeder, 

Prosser,  Wash. 

0220  Mrs.  E.  Schroeder, 

Prosser,  Wash. 

0221  H.  C.  Saunders, 

Prosser,  Wash. 

0222  John  Wittkopt, 

Prosser,  Wash. 

0223  John  Wittkopt, 

Prosser,  Wash. 

0224  Yakima  Mtg.  Loan  Co., 

(Knapp)  Prosser,  Wash. 

0225  Carl  Reimer, 

Prosser,  Wash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Cl. 

Total 

Amount 

Of  Water 
Used 

Acre-Feet 

Acres 

3.05 

15.90 

5.20 

3.05 

2.82 

19.50 

22.40 

6.40 

7.92 

3.48 

21.00 

6.03 

428 

B 

107.00 

25.00 

3.41 

33.70 

9.86 

3.48 

11.60 

3.34 

2.93 

28.50 

9.70 

3.15 

31.60 

10.00 

3.48 

124.20 

35.70 

10.56 

6.20 

.58 

2.90 

111.20 

38.50 

2.90 

158.80 

55.00 

2.90 

93.10 

32.20 

3.34 

6.70 

2.00 

3.62 

B 

7.30 

2.00 

3.62 

B 

21.40 

5.90 

3.88 

B 

25.60 

6.60 

5.30 

B 

37.80 

7.10 

5.30 

B 

42.50 

8.00 

3.98 

B 

92.80 

23.28 

3.66 

B 

49.00 

13.41 

3.66 

B 

17.60 

4.80 

4.84 

B 

91.90 

19.56 

3.60 

B 

53.90 

14.98 

I 


848 

4033 


Serial 

No.  Name  and  Address 

0226  Daniel  Minnieh, 

R.  1,  Sunnyside,  Wash. 

0227  D.  F.  S., 

c/o  R.  C.  McCredie, 
Sunnyside,  Wash. 

0228  A.  J.  Sprong, 

Sunnyside,  Wash. 

0229  William  Hess, 

1536  Mississippi  Ave., 
Portland,  Ore. 

0230  Geo.  A.  Hutchinson, 
Sunnyside,  Wash. 

0231  Otto  Dekker, 

R.  1,  Sunnyside,  Wash. 

0232  Chris.  Rowland, 

Sunnyside,  Wash. 

0233  Barney  Morrison, 

R.  1,  Sunnyside,  Wash. 

0234  Wm.  Nickel, 

R.  1,  Sunnyside,  Wash. 

0235  Andrew  Crookston, 

R.  1,  Sunnyside,  Wash. 

4034 


0246  School  Dist.  No.  92, 
Sunnyside,  Wash. 
0247  Walter  F.  Lowe, 

Sunnyside,  Wash. 
0248  O.  J.  Longnecker, 
Sunnyside,  Wash. 


Total 

Delivery  Amount 

Of  Water  Of  Water 

Acre-Feet  Used 

Per  Acre  Cl.  Acre-Feet  Acres 


2.72 

70.70 

26.00 

4.40 

79.30 

18.00 

3.60 

36.10 

10.00 

3.60 

148.10 

41.00 

2.33 

46.60 

20.00 

3.58 

139.10 

36.00 

2.98 

119.70 

40.00 

4.74 

34C 

40A 

350.10 

74.00 

4.42 

B 

172.50 

39.00 

3.98 

B 

155.10 

39.00 

4.08 

B 

155.50 

38.00 

5.47 

B 

104.10 

19.00 

5.13 

B 

102.60 

20.00 

4.72 

C 

94.60 

20.00 

4.72 

C 

189.20 

40.00 

5.40 

C 

108.20 

20.00 

4.63 

B 

185.00 

40.00 

6.88 

C 

6.90 

1.00 

3.32 

B 

33.20 

10.00 

Seeding  10.50 

No  water  used  2.00 

4.43  B  168.50  38.00 

4.36  B  87.20  20.00 


0236  M.  C.  Peterson 

Granger,  Wash. 

0237  Merrick  Harris, 

Rl,  Sunnyside,  Wash. 

0238  Leendert  Yerhulp, 

Rl,  Sunnyside,  Wash. 

0239  A.  J.  Johnson, 

Sunnyside,  Wash. 

0240  A.  J.  Johnson, 

Sunnyside,  Wash. 

0241  Adolps  Miller, 

Sunnyside,  Wash. 

0242  Emil  'Stenstrom, 

Sunnyside,  Wn. 

0243  Homer  Betty  c/o  Bena,  Rl,  Box  88, 
Sunnyside,  Wash. 

0244  Amy  S.  Hartzell, 

Yakima,  Wash. 

0245  M.  Y.  Crim, 

Bothell,  Wash. 

4035 


849 


4029 


Serial 

No.  Name  and  Address 

0249  John  H.  Wallace, 

940  13th  Ave.  S., 
Seattle,  Wash. 

0250  Jos.  J.  Mitchell, 

Sunnyside,  Wash. 

0251  William  H.  Card, 

R7,  Yakima,  Wash. 

0252  Ed.  Tommack, 

Sunnyside,  Wash. 

0253  Ed.  Tommack, 

Sunnyside,  Wash. 

0254  Casto  E.  Johnson, 
Sunnyside,  Wash. 

4036 

0255  Emile  St.  Laurent, 
Sunnyside,  Wash. 

0256  Csto  E.  Johnson, 

Sunnyside,  Wash. 

0257  Levold  &  Sandon, 
Sunnyside,  Wash. 

0258  Wolliscroft  &  Simpson, 
Rl,  Sunnyside,  Wash. 

0259  John  G.  Kelley, 

Sunnyside,  Wash. 

0260  John  Dobranc, 

Sunnyside,  Wash. 

0261  Laura  E.  Shaw, 

Sunnyside,  Wash. 

0262  Albert  Bishop, 

Rl,  Sunnyside,  Wash. 

0263  Closed— 0261— 

0264  John  J.  Smith, 

Sunnyside,  Wash. 

0265  Henry  Morris, 

Snohomish,  Wash. 

4037 

0266  Richard  F.  Reynolds, 
Mabton,  Wash. 

0267  Joseph  Jones, 

Rl,  Sunnyside,  Wash. 

0268  Robt.  Thos.  Clark, 
Mabton,  Wash. 

0269  M.  L.  Waite, 

Mabton,  Wash. 

0270  James  Clifton, 

Sunnyside,  Wash. 

0271  John  W.  Glenn, 

Sunnyside,  Wash. 

0272  S.  C.  Chess, 

Mabton,  Wash. 

0273  C.  P.  Brosius, 

R5,  Yakima,  Wash. 


Total 

Delivery  Amount 

Of  Water  Of  Water 

Acre-Feet  Used 

Per  Acre  Cl.  Acre-Feet 


2.72 

B 

103.50 

4.16 

B 

122.70 

5.48 

B 

76.70 

4.20 

B 

55.40 

4.20 

B 

54.70 

3.44 

B 

65.00 

4.16 

B 

83.20 

3.44 

217.20 

3.82 

111.70 

5.50 

94.40 

8.04 

C 

296.90 

6.74 

C 

249.40 

6.42 

C 

133.30 

7.12 

C 

142.00 

4.96 

C 

97.60 

5.67 

C 

111.30 

4.00 

C 

36.00 

3.21 

C 

96.10 

3.29 

C 

99.10 

4.00 

C 

40.00 

5.76 

C 

230.10 

6.16 

C 

123.20 

7.72 

C 

309.20 

1.81 

101.10 

Acres 

38.00 

29.50 

14.00 

13.20 
13.00 
19.00 

20.00 

63.00 

29.20 
17.80 
37.00 
37.00 
20.76 
20.00 

19.62 

19.62 

9.00 

30.00 

30.00 

10.00 

40.00 

20.00 

40.20 
56.00 


850 


Serial 

No.  Name  and  Address 

0274  Frank  Lemke, 

Mabton,  Wash. 

0275  P.  A.  Ruppert, 

Rl,  Sunnyside,  Wash. 

4038 

0276  Newt  O wings, 

Mabton,  Wash. 

0277  C.  I.  &  J.  S.  Turner, 

Mabton,  Wash. 

0278  W.  H.  McClure, 

Mabton,  Wash. 

0279  Geo.  Waud, 

Rl,  Mabton,  Wash. 

0280  Henry  V.  Gibson, 

Rl,  Mabton,  Wash. 

0281  G.  S.  Martin, 

Mabton,  Wash. 

0282  Amy  S.  Hartzell, 

Yakima,  Wash. 

0283  Amy  S.  Hartzell, 

Yakima,  Wash. 

0284  Herbert  E.  Hager, 

Mabton,  Wash. 

0285  Ralph  Bos, 

Mabton,  Wash. 

4039 

0286  V.  Lee, 

Mabton,  Wash. 

0287  Niels  Block, 

c/o  W.  L.  Penniman, 

Mabton,  Wash. 

0288  J.  C.  Phillips,  Adm., 

Mabton,  Wash. 

0289  J.  E.  Yoakum, 

c/o  W.  Schilpcrcort, 

Mabton,  Wash. 

0290  Asa  Mead, 

Manette,  Wash. 

0291  Asa  Mead, 

Manette,  Wash. 

0292  Anton  Lindvog, 

c/o  John  Sudweeks, 

Mabton,  Wash. 

0293  Cora  M.  Gains, 

6845  6and  Ave.  S.  E. 
Portland,  Ore. 

0294  F.  M.  S.  Suspended— Not  using 

0295  E.  D.  Mineah, 

Prosser,  Wash. 

4040 

0296  Christ  Sorenson, 

Mabton,  Wash. 

0297  Mrs.  N.  J.  Holbrook, 

Granger,  Wash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Cl. 

Total 

Amount 

Of  Water 

Used 

Acre-Feet 

Acres 

3.37 

C 

114.70 

34.00 

3.87 

C 

326.00 

84.41 

6.64 

C 

265.40 

40.00 

5.08 

C 

104.30 

20.50 

6.11 

B 

181.70 

29.75 

5.48 

C 

55.70 

10.15 

7.83 

B 

39.20 

5.00 

4.44 

B 

109.80 

24.75 

4.29 

B 

343.60 

80.00 

4.29 

B 

686.80 

160.00 

3.19 

121.10 

38.00 

3.70 

60.80 

16.40 

6.50 

C 

133.70 

20.50 

4.23 

C 

86.90 

20.50 

3.54 

C 

145.00 

41.00 

4.04 

C 

165.70 

41.00 

2.82 

C 

57.98 

20.50 

2.82 

C 

43.50 

15.37 

5.75 

C 

109.40 

19.00 

2.33 

C 

37.30 

16.00 

1.31 

51.20 

39.00 

2.48 

49.60 

20.00 

1.54 

27.70 

18.00 

851 


Serial 

No.  Name  and  Address 

0298  Benjamin  Schatchard, 

Rl,  Sunnsyide,  Wash. 

0299  H.  E.  Mansfield, 

Sunnyside,  Wash. 

0300  W.  L.  Platt, 

Rl,  Grandview,  Wash. 

0301  A.  J.  Sprong, 

Sunnyside,  Wash. 

0302  Milo  J.  Caple, 

Rl,  Grandview,  Wash. 

0303  John  F.  Chesterley, 

Yakima,  Wash. 

0304  Est.  Chas.  Porter, 

Yakima,  Wash. 

0305  John  Alexander, 

Sunnyside,  Wash. 

4041 

0306  John  Golob, 

Sunnyside,  Wash. 

0307  S.  B.  Braden, 

Grandview,  Wash. 

0308  John  L.  Bedell, 

Grandview,  Wash. 

0309  John  Wren, 

6342  38th  Ave.  SW. 
Seattle,  Wash. 

0310  Arnold  L.  Roberts, 
Grandview,  Wash. 

0311  Ole  Washington, 

RFD,  Grandview,  Wash. 

0312  Gustav  R.  Templin, 

Mabton,  Wash. 

0313  F.  J.  Randall, 

Grandview,  Wash. 

0314  Geo.  B.  Higgins, 

Grandview,  Wash. 

0315  Mary  E.  Higgins 

Grandview,  Wash. 

0316  Samuel  C.  Lewis, 

Grandview,  Wash. 

4042 

0317  Swan  Nelson, 

Grandview,  Wash. 

0318  Jasper  Parker, 

Rl,  Grandview,  Wash. 

0319  Closed  out— 01290^— 01294 — 

0320  Peter  Cresci, 

Grandview  Wash. 

0321  Chas.  Brestel, 

Grandview,  Wash. 

0322  D.  C.  Macy, 

Grandview,  Wash. 

0323  Beede  Bros., 

c/o  Chris.  Rowland, 
Sunnyside,  Wash. 


Total 


Delivery  Amount 

Of  Water  Of  Water 


Acre-Feet 

Used 

Per  Acre 

Cl. 

Acre-Feet 

Acres 

2.75 

B 

219.40 

80.00 

2.05 

160.60 

78.00 

1.35 

13.60 

10.00 

1.22 

24.30 

20.00 

0.91 

25.60 

28.15 

3.11 

30.50 

9.60 

3.94 

B 

394.30 

100.00 

1.99 

302.90 

152.00 

2.99 

224.00 

75.30 

2.15 

B 

67.90 

31.50 

2.68 

B 

82.70 

30.75 

No  water 

used 

21.00 

1.89 

75.75 

40.00 

2.13 

83.10 

39.00 

1.69 

139.20 

82.00 

2.84 

B 

26.00 

9.15 

B 

No  water  used 

1  19.70 

1.53 

46.10 

30.00 

1.76 

70.30 

40.00 

2.44 

194.80 

80.00 

2.39 

139.20 

58.00 

2.40 

295.70 

123.00 

3.49 

61.20 

17.50 

3.49 

69.90 

20.00 

2.77 

61.20 

22.00 

852 


Serial 

No.  Name  and  Address 

0324  Emil  J.  Lacjelt, 

RFD  Box  159, 
Grandview,  Wash. 

0325  G.  J.  Mitchell, 

Grandviw,  Wash. 

0326  C.  L.  Whiteley, 

Grandview,  Wash. 

4043 

0327  H.  E.  Smith, 

c/o  R.  Kester, 

0328  J.  H.  Simpson, 

Grandview,  Wash. 

0329  Senie  O.  Paden, 

Grandview,  Wash. 

0330  H.  H.  M.  Seipgens, 
Grandview,  Wash. 

0331  L.  D.  Martcll, 

Bremerton,  Wash. 

0332  F.  H.  Depp, 

Grandview,  Wash. 

0333  A.  E.  Clark, 

Grandview,  Wash. 

0334  Mrs.  Mary  Matthews, 
Grandview,  Wash. 

0335  Ernst  H.  Lofky, 

Grandview,  Wash. 

0336  John  E.  Cramer, 

Rl,  Grandview,  Wash. 

4044 

0337  Lee  Pollard, 

Box  73, 

Grandview,  Wash. 

0338  Ira  L.  Jones, 

Grandview,  Wash. 

0339  L.  C.  McDonald, 

Sunnyside,  Wash. 

0340  John  den  Boer, 

Grandview,  Wash. 

0341  O.  C.  Witt, 

Grandview,  Wash. 

0342  Walter  G.  Jones, 

Grandview,  Wash. 

0343  J.  C.  Ratajczak, 

Babton,  Wash. 

0344  John  den  Boer, 

Grandview,  Wash. 

0345  Chas.  Ernst, 

606%  Stewart  Av., 
Seattle,  Wash. 

0346  Wally  Hnpel, 

Grandview,  Wash. 


Total 

Delivery  Amount 

Of  Water  Of  Water 

Acre-Feet  Used 


Per  Acre 

Cl.  Acre-Feet 

Acres 

3.36 

63.90 

19.00 

3.38 

197.80 

58.00 

3.67 

35.90 

9.75 

3.37 

67.60 

20.00 

3.40 

16.50 

4.84 

2.42 

6.00 

2.45 

2.42 

8.40 

3.45 

2.42 

11.60 

4.75 

2.67 

13.40 

5.00 

2.51 

37.60 

15.00 

2.67 

107.00 

40.00 

2.05 

82.40 

40.00 

3.94 

39.50 

10.00 

3.27 

197.20 

60.50 

2.24 

85.30 

38.00 

B 

Seeding 

18.00 

3.10 

B 

62.20 

20.00 

1.81 

36.30 

20.00 

2.79 

D 

53.10 

19.00 

2.49 

B 

25.00 

10.00 

1.57 

62.70 

40.00 

3.53 

B 

63.60 

1800 

4.55 

27.30 

6.00 

853 


4045 


Serial 

No.  Name  and  Address 

0347  E.  G.  Turner, 

Grandview,  Wash. 

0348  Edward  J.  Lundy, 
Mabton,  Wash. 

0349  W.  J.  Aumiller, 

Yakima,  Wash. 

0350  Leslie  Sawyer, 

HI,  Grandview,  Wash. 

0351  Wm.  L.  Roberts, 

Grandview,  Wash. 

0352  Edward  J.  Lundy, 
Mabton,  Wash. 

0353  F.  M.  Dompier, 

Mabton,  Wash. 

0354  Elmer  Sudlcr, 

Grandview,  Wash. 

0355  Elmer  Sudler, 

Grandview,  Wash. 

0356  Jeanne  Charvet, 

Mabton,  Wash. 

4046 

0357  Ellen  Stephens, 

Mabton,  Wash. 

0358  Louis  Carlevato, 

Mabton,  Wash. 

0359  Louis  Carlevato, 

Mabton,  Wash. 

0360  Wallace  Wells, 

Mabton,  Wash. 

0361  Cancelled 

0362  Arthur  Lowe, 

Grandview,  Wash. 

0363  F.  E.  Hufnail, 

Grandview,  Wash. 

0364  W.  H.  Hufnail, 

Grandview,  Wash. 

0365  John  Bovee, 

Grandview,  Wash. 

0366  Harry  G.  Nelch, 

Grandview,  Wash. 

0367  Martha  F.  Kuykendall, 
Grandview,  Wash. 

4047 

0368  Chas.  E.  Williams, 
Grandview,  Wash. 

0369  E.  V.  Wyant, 

Grandview,  Wash 

0370  R.  W.  Haskins, 

Grandview,  Wash. 

0371  W.  W.  Wentch, 

Grandview,  Wash. 

0372  W.  L  Foulks, 

Grandview,  Wash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Cl. 

Total 

Amount 

Of  Water 

Used 

Acre-Feet 

Acres 

2.89 

58.00 

20.00 

2.58 

51.70 

20.00 

1.37 

B 

70.60 

51.25 

2.83 

85.00 

30.00 

3.35 

65.30 

19.50 

2.58 

50.30 

19.50 

5.89 

B 

65.00 

11.00 

4.89 

73.50 

15.00 

4.89 

73.50 

15.00 

2.09 

42.00 

20.00 

2.24 

90.20 

40.00 

2.96 

45.60 

15.37 

3.19 

16.00 

5.00 

3.19 

6.40 

2.00 

3.74 

90.00 

24.00 

1.73 

17.80 

10.25 

1.73 

17.40 

10.00 

2.74 

47.00 

17.15 

3.69 

46.90 

12.70 

3.74 

76.10 

20.30 

2.52 

106.70 

42.40 

2.23 

98.00 

44.00 

3.11 

63.60 

20.50 

2.11 

50-60 

24.07 

1.21 

17.20 

14.14 

854 


Serial 

No.  Name  and  Address 

0373  Mrs.  Helena  McLellan, 
HI,  Grandview,  Wash. 

0374  John  H.  Bridges, 

312  S.  31st  St., 
Tacoma,  Wash. 

0375  W.  H.  Purdy, 

Grandview,  Wash. 

0376  Ida  C.  Andress, 

Rl,  Grandview,  Wash 

0377  Elza  Dean, 

Grandview,  Wash. 

0378) 

0379)  Closed  out 

4048 

0380*  Martha  J.  Wight, 
Grandview,  Wash., 

Box  74 

0381  A.  M.  Lechman, 

Grandview,  Wash. 

0382  F.  Farwell  Morris, 
Grandview,  Wash. 

0383  Frank  E.  Myers, 

3407  Cora  Ave., 
Spokane,  Wash. 

0384  Thos.  Lcchman, 

Grandview,  Wash. 

0385  Thos.  Lcchman, 

Grandview,  Wash. 

0386  Win.  R.  Armantrout, 
Zillah,  Wash. 

0387  Thos  A.  Davis, 

R2,  Grandview,  Wash. 

0388  W.  F.  Elser, 

Grandview,  Wash. 

*0389  E.  D.  Mineah, 

Prosser,  Wash. 

4049 

0390*  Minnie  M.  Elser, 
Grandview,  Wash. 

*0391  W.  C.  Wright, 

R2,  Grandview,  Wash. 

*0392  M.  S.  Johnson, 

Grandview,  Wash. 

*0393  F.  S.  Van  de  Wall, 
Grandview,  Wash. 

*0394  Lincoln  Neff, 

R2,  Grandview,  Wash. 

0395  F.  S.  Van  de  Wall, 
Grandview,  Wash. 

0396  C.  E.  Jones, 

R2,  Grandview,  Wash. 

0397  J.  K.  McFarland, 
Grandview,  Wash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Total 

Amount 

Of  Water 
Used 

Cl.  Acre-Feet 

Acres 

2.10 

33.60 

16.00 

2.80 

40.90 

14.59 

2.74 

35.70 

13.00 

2.56 

26.20 

10.20 

Minimum  rate 

82.00 

3.00 

15.50 

5.15 

2.66 

22.50 

8.47 

2.25 

33.70 

15.00 

.2.25 

33.90 

15.00 

2.66 

79.50 

30.00 

266. 

27.20 

10.25 

3.41 

17.10 

5.00 

3.76 

22.70 

6.00 

2.12 

12.90 

6.03 

3.00 

15.00 

5.00 

3.00 

18.00 

6.00 

3.00 

21.00 

7.00 

3.00 

18.00 

6.00 

3.00 

8.70 

2.90 

3.00 

19.00 

6.33 

2.04 

38.50 

18.90 

1.78 

46.30 

26.00 

1.42 

14.30 

10.00 

855 


Serial 

No.  Name  and  Address 

0398  M.  S.  Johnson, 

Grandview,  Wash. 

0399  F.  D.  Braly, 

Grandview,  Wash. 

4050 

0400  Mrs.  Ina  F.  Steel, 

Grandview,  Wash. 

0401  Sadie  Williamson, 

Grandview,  Wash. 

0402  A.  R.  McLane, 

Grandview,  Wash. 

0403  James  W.  Hall, 

Grandview,  Wash 

0404  D.  Crossley  &  Sons, 

204  Franklin  St., 

New  York,  N.  Y. 

0405  Mrs.  E.  Conat, 

R2,  Box  6, 

Grandview,  Wash. 

0406  Emma  Trice, 

Grandview,  Wash. 

0407  Helen  Penfield, 

1421  16th  Ave., 
Seattle,  Wash. 

0408  E.  D.  Mineah, 

Prosser,  Wash. 

0409  D.  W.  Spensley, 

Grandview,  Wash. 

4051 

0410  Fred  Judd, 

Bl,  Grandview,  Wash. 

0411  E.  D.  Inman, 

Grandview,  Wash. 

0412  E.  D.  Mineah 

Prosser,  Wash. 

0413  R.  D.  Inman, 

Grandview,  Wash. 

0414  D.  W.  Brackett, 

Grandview,  Wash. 

0415  Wm.  G.  McKay, 

Rl,  Grandview,  Wash. 

0416  Wm.  G.  McKay, 

Rl,  Grandview,  Wash. 

0417  Mrs.  Blanche  Parker, 
4512  15th  Ave.  N.E., 
Seattle,  Wash. 

0418  Clement  Sailor, 

Grandview,  Wash. 

0419  C.  C.  Winger, 

Grandview,  Wash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

a. 

Total 

Amount 

Of  Water 

Used 

Acre-Feet 

Acres 

3.14 

59.60 

19.00 

2.89 

57.90 

20.00 

3.53 

19.70 

5.56 

3.53 

16.90 

4.76 

2.75 

20.50 

7.42 

4.12 

28.90 

7.00 

3.49 

43.60 

12.50 

4.09 

239.40 

58.50 

3.49 

71.50 

20.50 

3.10 

63.50 

20.50 

3.49 

71.50 

20.50 

3.49 

66.30 

19.00 

3.49 

80.20 

22.98 

3.49 

71.50 

20.50 

3.49 

141.50 

40.50 

3.49 

142.90 

41.00 

3.49 

142.90 

41.00 

3.36 

68.90 

20.50 

3.36 

68.90 

20.50 

3.37 

206.10 

61.00 

5.38 

C 

103.30 

19.20 

5.43 

159.40 

29.40 

856 


4052 


Serial 

No.  Name  and  Address 

0420  Wm.  G.  McKay, 

El,  Grandview,  Wash. 

0421  Emanuel  Charvct, 

Mabton,  Wash. 

0422  Frank  T.  Davis, 

Grandview,  Wash. 

0423  J.  W.  Garmon, 

9th  &  A  Sts., 

Pasco,  Wash. 

0424  A.  P.  Thomber, 

Grandview,  Wash. 

0425  Mat.  Maxna, 

Charleston,  Kitsap 
Co.,  Wash. 

0426  Estate  of  David  S.  Wilson, 
Mabton,  Wash. 

0427  Mrs.  J.  Millard, 

Mabton,  Wash. 

0428  Isaac  Herrett, 

Mabton,  Wash. 

0429  E.  S.  Otey, 

Mabton,  Wash. 

4053 

0430  Anna  G.  Graetz, 

2121  7th  Ave., 

Seattle,  Wash. 

0431  Geo.  Miller, 

Mabton,  Wash. 

0432  Geo.  Miller, 

Mabton,  Wash. 

0433  Geo.  Miller, 

Mabton,  Wash. 

0434  T.  W.  Howell, 

Mabton,  Wash. 

0435  F.  L.  Grow, 

Mabton,  Wash. 

0436  Cora  N.  Grow, 

Mabton,  Wash. 

0437  E.  A.  Ormiston, 

Mabton,  Wash. 

0438  E.  A.  Ormiston, 

Mabton,  Wash. 

0438  C.  H.  Dunn, 

Mabton,  Wash. 

0440  E.  M.  Kenyon, 

Mabton,  Wash. 

4054 

0441  A.  T.  Carlson,  Ex’tr., 
Mabton,  Wash. 

0442  Mrs.  B.  G.  Skiller, 
Mabton,  Wash 

0443  Mrs.  B.  G.  Skiller, 
Mabton,  Wash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Total 

Amount 

Of  Water 
Used 

Cl.  Acre-Feet 

Acres 

3.46 

66.90 

19.40 

3.93 

112.70 

28.60 

4.30 

83.90 

19.50 

2.96 

57.70 

19.50 

2.67 

104.60 

39.00 

2.00 

82.10 

41.00 

6.38 

B  259.70 

40.70 

2.61 

209.60 

80.00 

2.47 

B  194.60 

79.00 

6.76 

C  135.20 

20.00 

3.86 

7.40 

1.90 

3.86 

7.80 

2.00 

3.86 

11.60 

3.00 

3.86 

3.90 

1.00 

3.86 

7.80 

2.00 

3.86 

3.90 

1.00 

3.86 

3.90 

1.00 

3.86 

3.90 

1.00 

3.86 

3.90 

1.00 

3.86 

3.90 

1.00 

3.86 

15.50 

4.00 

3.86 

3.90 

1.00 

3.86 

3.90 

1.00 

3.86 

3.90 

1.00 

857 


Serial 

No.  Name  and  Address 

Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Total 

Amount 

Of  Water 
Used 

Cl.  Acre-Feet 

Acres 

0444  A.  L.  Arneson, 

Mabton,  Wash. 

3.86 

3.90 

1.00 

0445  F.  C.  Billington, 

Bickleton,  Wash. 

3.86 

3.90 

1.00 

0446  Ella  Alker, 

Mabton,  Wash. 

3.86 

3.90 

1.00 

0447  J.  B.  Gordon, 

Mabton,  Wash. 

3.86 

3.90 

1.00 

0448  O.  B.  Anderson, 

Rl,  Box  205, 

Yakima,  Wash. 

3.86 

7.80 

2.00 

0449  E.  E.  Dwinell, 

Mabton,  Wash. 

3.86 

3.90 

1.00 

0450  N.  J.  Brown,  Adm., 
Bickleton,  Wash. 

3.74 

21.90 

5.85 

4055 

0451  Lena  Van  Nostern, 
Bickleton,  Wash. 

3.74 

3.80 

1.00 

0452  Peter  Mattiode, 

Box  62, 

Kaposin,  Wash. 

3.74 

3.80 

1.00 

0453  L.  E.  Bucklin, 

R8,  Box  104, 

Yakima,  Wash. 

3.74 

7.50 

2.00 

0454  W.  H  Stoliker, 

Mabton,  Wash. 

3.74 

3.80 

1.00 

0455  Town  of  Mabton, 

Mabton,  Wash. 

3.74 

7.30 

1.95 

0456  J.  C.  Walling, 

Mabton,  Wash. 

3.74 

7.50 

2.00 

0457  Eric  Lundy, 

Mabton,  Wash. 

3.74 

15.00 

4.00 

0458  E.  E.  Selle, 

Kaposin,  Wash. 

3.74 

3.80 

1.00 

0459  Josiah  Smith, 

Mabton,  Wash. 

3.74 

15.00 

4.00 

0460  E.  J.  McKay, 

1628  24th  Ave., 

Seattle,  Wash. 

3.74 

3.80 

1.00 

4056 

0461  Olive  O.  Barlow, 

Mabton,  Wash. 

3.51 

14.00 

4.00 

0462  B.  N.  Berry, 

Mabton,  Wash. 

3.80 

11.40 

3.00 

0463  A.  V.  Mahan, 

Mabton,  Wash. 

3.97 

8.00 

2.00 

0464  A.  V.  Mahan, 

Mabton,  Wash. 

3.97 

8.00 

2.00 

0465  F.  J.  Ginger  Co., 

3089  Alki  Ave., 

Seattle,  Wash. 

3.97 

8.00 

2.00 

0466  Louis  B.  Cook, 

Mabton,  Wash. 

3.97 

4.00 

1.00 

858 


Serial 

No.  Name  and  Address 

0467  Louis  B.  Cook, 

Mabton,  Wash. 

0468  Ethel  Rider, 

Mabton,  Wash. 

0469  Alive  O.  Barlow, 

Mabton,  Wash. 

0470  Olive  O.  Barlow, 

Mabton,  Wash. 

4057 

0471  F.  J.  Ginger  Co., 

30S9  Alki  Ave., 

Seattle,  Wash. 

0472  A.  V.  Mahan, 

Mabton,  Wash. 

0473  J.  F.  Ottmuller, 

Mabton,  Wash. 

0474  T.  S.  Phillips, 

Mabton,  Wash. 

0475  T.  S.  Phillips, 

Mabton,  Wash. 

0476  N.  J.  Brown,  Adm., 
Biekleton,  Wash. 

0477  Chas.  B.  Cox, 

Mabton,  Wash. 

0478  F.  E.  Moxley, 

c/o  U.  S.  R.  S., 
Yakima,  Wash. 

0479  Nancy  I.  Ellis, 

Mabton,  Wash. 

0480  Ivan  Atkinson, 

Sumner,  Wash. 

4058 

0481  Alida  G.  Van  Pelt, 
c/o  C.  K.  Stacker, 
Mabton,  Wash. 

0482  Mabton  Valley  Fruit  Co, 
Mabton,  Wash. 

0483  Nathan  Sohn, 

Mabton,  Wash. 

0484  Jams  L.  Searlcs, 

Mabton,  Wash. 

0485  E.  P.  Sanford, 

R7,  Box  156, 

Yakima,  Wash. 

0486  The  Mabton  Bank, 
Mabton,  Wash. 

0487  Jacob  Piendl, 

Mabton,  Wash. 

0488  Callow  Land  Co., 

So.  1011  Jefferson  St., 
Spokane,  Wsh. 

0489  Mathias  Erickson, 
c/  T.  W.  Howell, 
Mabton,  Wash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Cl. 

Total 

Amount 

Of  Water 
Used 

Acre-Feet 

Acres 

3.97 

4.00 

1.00 

3.97 

8.00 

2.00 

3.51 

7.10 

2.00 

3.51 

8.51 

2.50 

3.97 

29.90 

7.50 

3.97 

19.90 

5.00 

4.53 

181.10 

40.00 

4.53 

90.60 

20.00 

4.53 

90.60 

20.00 

C 

Seeding 

40.00 

6.56 

B 

131.30 

20.00 

6.56 

C 

65.70 

10.00 

6.56 

B 

65.70 

10.00 

5.26 

B 

52.80 

10.00 

5.26 

B 

68.70 

13.00 

2.56 

205.40 

80.00 

Seeding 

60.00 

5.20 

103.80 

20.00 

Not  using  water 

34.00 

2.82 

84.70 

30.00 

2.17 

21.80 

10.00 

7.49 

C 

224.90 

30.00 

513 

B 

102.70 

20.00 

859 


Total 


Serial 

No.  Name  and  Address 

Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Cl. 

Amount 

Of  Water 
Used 

Acre-Feet 

Acres 

0490  Earl  Larrison, 

Mabton,  Wash. 

513 

B 

102.70 

20.00 

4059 

0491  Paul  Boefer, 

*0492  Geo.  M.  Chase, 

Grandview,  Wash. 

3.00 

66.00 

22.00 

*0493  Geo.  M.  Chase, 

Grandview,  Wash. 

3.00 

21.00 

7.00 

0494  E.  E.  Elliott, 

Mabton,  Wash. 

3.71 

115.00 

31.00 

0495  Geo.  G.  Lyall, 

Mabton,  Wash. 

3.51 

226.40 

64.50 

0496  G.  F.  Joose, 

Mabton,  Wash. 

4.58 

76.50 

16.70 

0497  G.  F.  Joose, 

Mabton,  Wash. 

4.58 

64.10 

14.00 

0498  G.  F.  Joose, 

Mabton,  Wash. 

4.58 

42.60 

9.30 

0499  E.  E.  James, 

700  Eitel  Bldg., 

Seattle,  Wash. 

3.85 

B 

543.60 

141.25 

0500  J.  B.  Trembly, 

Yakima,  Wash. 

3.72 

170.60 

46.00 

4060 

0501  Clara  L.  Bragdon, 

Grandview,  Wash. 

3.89 

79.80 

20.50 

0502  J.  M.  Jenne, 

Grandview,  Wash. 

3.70 

75.90 

20.50 

0503  E.  E.  Nordling, 

Grandview,  Wash. 

3.96 

81.10 

20.50 

0504  D.  Holzman  &  Co., 

Spokane,  Wash. 

2.00 

41.00 

20.50 

0505  John  H.  Bunch, 

459  Colman  Bldg., 

Seattle,  Wash. 

3.02 

75.40 

25.00 

0506  Thornber  Orchard  Co., 
Grandview,  Wash. 

No  water  used 

32.00 

0507  E.  D.  McGintie, 

R2,  Grandview,  Wash. 

1.28 

16.80 

13.00 

0508  Carl  Jensen  Damsboe, 

Prosser,  Wash. 

4.25 

214.60 

50.40 

0509  Nellie  T.  Hartman, 

R2,  5th  St., 

Wenatchee,  Wash. 

3.20 

B 

58.90 

18.50 

0510  C.  A.  Missmer, 

2118  Rucker  St. 

3.43 

B 

27.40 

8.00 

4061 

0511  D.  N.  Wilcox, 

Prosser,  Wash. 

3.63 

B 

144.00 

39.60 

0511-A  Mrs.  M.  S.  Tuffree, 

308  W.  Railroad  St., 
Marshalltown,  Iowa 

No  water  used 

19.40 

860 


Serial 

Delivery 
Of  Water 
Acre-Feet 

Total 

Amount 

Of  Water 
Used 

No.  Name  and  Address 

Per  Acre 

Cl.  Acre-Feet 

Acres 

0512  Helena  A.  Folsom, 

Prosser,  Wash. 

3.56 

B  64.30 

18.00 

0513  Louis  H.  Asal, 

Prosser,  Wash. 

2.12 

21.20 

10.00 

0514  Mrs.  S.  T.  McAllister, 

Prosser,  Wash. 

2.96 

29.70 

10.00 

0515  R.  H.  Bone, 

Grandview,  Wash. 

3.51 

108.90 

31.00 

0516  J.  &  H.  Afden, 

Grandview,  Wash. 

3.S1 

72.50 

19.00 

0517  Wm.  Cuatt, 

RFD,  Grandview,  Wash. 

1.96 

17.70 

9.00 

0518  Cancelled 

0519  Monarch  Orchard  Co., 

Grandview,  Wash. 

3.06 

208.00 

68.10 

0520  J.  M.  Hoagland, 

Grandview,  Wash. 

4.62 

520.60 

112.80 

4062 

0521  Jane  P.  Hoagland, 

Grandview,  Wash. 

Seeding 

47.20 

0522  Frank  E.  Fyfe, 

Grandview,  Wash. 

3.65 

145.60 

40.00 

0523  R.  M.  Sloan, 

R.  2,  Box  55,  Grandview,  Wash. 
0524  R.  H.  Bone, 

Grandview,  Wash. 

4.00 

159.80 

40.00 

2.99 

95.20 

32.00 

0525  Jos.  Ponti, 

Box  1145,  Yakima,  Wash. 

2.17 

177.00 

82.00 

0526  J.  P.  Mauzev, 

Prosser,  Wash. 

3.25 

50.00 

15.37 

0527  E.  H.  Sommers,  et  al, 

Prosser,  Wash. 

No  water  used 

20.50 

0528  C.  A.  Thomas, 

Grandview,  Wash. 

3.00 

60.20 

20.00 

0529  W.  R.  Ammon, 

Box  82,  Prosser,  Wash. 

2.83 

29.40 

10.40 

4063 

0530  Bollmeier  Orchard  Co., 

Prosser,  Wash. 

3.22 

326.60 

101.35 

0531  Ervin  J.  Miller, 

Prosser,  Wash. 

No  water  used 

10.25 

0532  C.  C.  Ernst, 

c/o  J.  F.  Chapman,  Prosser,  Wash 

.  3.31 

135.80 

41.00 

0533  Nathan  Town, 

Prosser,  Wash. 

2.12 

84.70 

40.00 

0534  C.  H.  &  G.  Pearl, 

Prosser,  Wash. 

4.39 

B  175.40 

40.00 

0535  J.  D.  Powell, 

Prosser,  Wash. 

3.59 

B  71.80 

20.00 

0536  C.  E.  Bosse, 

Prosser,  Wash. 

3.38 

67.40 

20.00 

861 


No.  Name  and  Address 

Delivery 
Of  Water 
Per  Acre 

Cl. 

Total 

Amount 

Of  Water 
Acre- Feet 

Acres 

0537  Jasper  Hoisington, 

Prosser,  Wash. 

2.30 

46.10 

20.00 

0538  F.  E.  Snivcly, 

Prosser,  Wash. 

2.65 

132.10 

50.00 

0539  S.  H.  Drew, 

Prosser,  Wash. 

1.64 

32.80 

20.00 

0540  Wm.  Cuatt, 

R.  2,  Grandview,  Wash. 

2.16 

43.10 

20.00 

4064 

0541  Peter  Prengruber, 

Prosser,  Wash. 

3.64  20  B 
30  A 

182.70 

50.00 

0542  A.  Morganthalcr, 

Prosser,  Wash. 

3.53 

141.30 

40.00 

0543  H.  Kuhlman, 

Prosser,  Wash. 

3.17 

31.80 

10.00 

0544  M.  B.  Shelby, 

Prosser,  Wash. 

3.78 

B 

155.10 

41.00 

0545  G.  W.  Hamilton, 

Prosser,  Wash. 

4.05 

B 

165.90 

41.00 

0546  D.  C.  Shelby, 

Prosser,  Wash. 

3.78 

B 

75.60 

20.00 

0547  Florence  G.  Finn, 

Prosser,  Wash. 

2.83 

B 

84.30 

29.75 

0548  T.  Martinson, 

Prosser,  Wash. 

4.49 

B 

18.00 

4.00 

0549  A.  Grabowski, 

Prosser,  Wash. 

3.59 

B 

97.10 

27.00 

0550  J.  L.  DeForce, 

c/o  N.  P.  Ry  Co.,  Spokane,  Wash. 

2.69 

B 

315.20 

117.00 

4065 

0551  M.  P.  Martin, 

1020  Division  Ave.,  Tacoma,  Wash. 

3.12 

B 

152.70 

49.00 

0552  Geo.  McDonald, 

414  Bonneville  St.,  Pasco,  Wash. 

3.45 

B 

131.20 

38.00 

0553  F.  R.  Schoenberg, 

Prosser,  Wash. 

2.92 

B 

75.20 

25.70 

0554  W.  B.  Blake, 

R.  2,  Prosser,  Wash. 

4.13 

B 

148.60 

36.00 

0555  H.  R.  Kendrick, 

Prosser,  Wash. 

1.14 

B 

57.00 

50.00 

0556  Mary  Barbee, 

Prosser,  Wash. 

2.15 

B 

78.50 

36.40 

0557  Prosser  Irrigation  District 

0558  Richard  Gonlet, 

R.  2,  Prosser,  Wash. 

3.41 

B 

136.30 

40.00 

0559  Frank  Earl  Fuller, 

R2,  Prosser,  Wash. 

3.39 

B 

139.30 

41.00 

0560  Mrs.  Lou  Frazier, 

Prosser,  Wash. 

2.76 

B 

82.80 

30.00 

0561  Eli  E.  Starkey, 

Prosser,  Wash. 

2.39 

B 

155.10 

65.00 

862 


4066 


Serial 

No.  Name  and  Address 


0581  T.  J.  Stockdale, 
Prosser,  Wash. 
0582  Richard  H.  Lyon, 
Prosser,  Wash. 
0583  T.  J.  Stockdale, 
Prosser,  Wash. 
0584  L.  B.  Schultz,  Gdn, 
Prosser,  Wash. 
0585  E.  M.  Shedd, 

R2,  Prosser,  Wash. 


Total 

Delivery  Amount 

Of  Water  Of  Water 


Acre-Feet 
Per  Acre 

Cl. 

Used 

Acre-Feet 

4.18 

B 

20.90 

No  water  used 

3.04 

B 

179.30 

1.S6 

B 

80.20 

1.40 

B 

115.20 

4.73 

B 

47.40 

3.31 

B 

33.10 

5.39 

B 

53.90 

3.31 

B 

33.10 

5.07 

B 

76.00 

5.07 

B 

25.40 

3.76 

B 

143.00 

3.84 

B 

71.20 

4.71 

B 

257.00 

3.65 

117.20 

3.55 

B 

341.50 

4.00 

B 

40.00 

4.00 

B 

248.30 

3.74 

B 

68.90 

4.07 

248.10 

4.32 

B 

173.10 

4.53 

B 

349.60 

4.73 

B 

94.80 

3.58 

B 

35.80 

0562  Bertha  Peterson, 

Prosser,  Wash. 

0563  John  McAllister, 

R2,  Prosser,  Wash. 

0564  Henry  K.  Koeller, 

Prosser,  Wash. 

0565  West  &  Wheeler  Inv.  D-l, 

2nd  &  Marion,  Seattle,  Wash. 

0566  Sidney  B.  Rhine, 

Prosser,  Wash. 

0567  Jacob  Meekhof, 

Prosser,  Wash. 

0568  Howard  T.  Nyc, 

Prosser,  Wash. 

0569  C.  J.  Robertson, 

727  N.  Altamont  St., 

Spokane,  Wash. 

0570  R.  N.  Rattray, 

R2,  Prosser,  Wash. 

4067 

0571  Mary  E.  Sestrand, 

Box  286,  Palouse,  Wash. 

0572  Mary  E.  Sestrand, 

Box  286,  Palouse,  Wash. 

0573  Mary  A.  Strangeways, 

Prosser,  Wash. 

0574  C.  S.  Moore, 

R2,  Prosser,  Wash. 

0575  Edwin  D.  Clark, 

Yakima,  Wash. 

0576  F.  R.  Decker, 

Kiona,  Wash. 

0577  J.  G.  Cotton, 

229  Burke  Bldg.,  Seattle,  Wash. 

0578  Eli  E.  Starkey, 

Prosser,  Wash. 

0579  J.  B.  Blake, 

Prosser,  Wash. 

0580  Preston  Royer, 

Prosser,  Wash. 

4068 


Acres 

5.00 

23.00 

59.00 

43.00 

48.00 

10.00 

10.00 

10.00 

10.00 

15.00 

5.00 

38.00 

18.50 

54.50 
32.00 
96.00 
10.00 
62.00 
18.40 

61.00 

40.00 

77.00 

20.00 

10.00 


863 


Serial 

No.  Name  and  Address 


Total 

Delivery  Amount 

Of  Water  Of  Water 

Acre-Feet  Used 

Per  Acre  Cl.  Acre-Feet 


0586  E.  M.  Shedd, 

R2,  Prosser,  Wash. 

0587  Hilda  M.  Smith, 

736  New  York  Bldg., 

Seattle,  Wash. 

0588  Chas.  Lasley, 

c/o  Andrew  Olson,  Prosser,  Wash. 

0589  Peter  Johnson, 

2616  S.  58th  St.,  Tacoma,  Wash. 

0590  A.  M.  Eckmann, 

215  N.  Naches  Ave.,  Yakima,  Wash. 

4069 

0591  J.  G.  Hill, 

Prosser,  Wash. 

0592  A.  H.  Korsvick, 

Prosser,  Wash. 

0593  John  Hilgcson, 

Prosser,  Wash. 

0594  J.  Hummerland, 

Prosser,  Wash. 

0595  Andrew  Olson, 

Prosser,  Wash. 

0596  D.  G.  Younggrcn, 

814 -2nd  Ave.  N.,  Seattle,  Wash. 

0597  Henry  Hellieson, 

2714  King  St.,  Seattle,  Wash. 

0598  T.  E.  Anderson, 

R2,  Prosser,  Wash. 

0599  T.  E.  Anderson, 

R2,  Prosser,  Wash. 

0600  Nels  Gunderson, 

R2,  Prosser,  Wash. 

4070 

0601  H.  Offigsbo, 

R2,  Prosser,  Wash. 

0602  H.  Offigsbo, 

R2,  Prosser,  Wash. 

0603  A.  M.  Brainard, 

R2,  Prosser,  Wash. 

0604  J.  Newgaard, 

R2,  Prosser,  Wash. 

0605  Joseph  Hansen, 

3210  N.  16th  Ave.,  Takoma,  Wash. 

0606  Ole  Anderson, 

R2,  Prosser,  Wash. 

0607  John  Hilgeson, 

R2,  Prosser,  Wash. 

0608  Martin  Olson, 

R2,  Prosser,  Wash. 

0609  Bertha  Nelson, 

R2,  Prosser,  Wash. 

0610  Joseph  Olson, 

R2,  Prosser,  Wash. 


3.58  B  107.40 


No  water  used 


3.04 

B 

33.40 

3.04 

B 

28.90 

3.16 

B 

42.80 

2.98 

B 

21.90 

2.98 

B 

80.90 

2.77 

B 

18.60 

2.77 

B 

27.80 

3.39 

B 

34.00 

5.48 

B 

219.40 

3.39 

B 

34.00 

1.69 

B 

33.80 

3.16 

B 

31.70 

4.15 

B 

83.30 

3.58 

B 

34.90 

3.58 

B 

35.70 

3.09 

B 

24.10 

3.10 

B 

31.10 

4.57 

B 

45.80 

3.10 

B 

31.10 

3.13 

B 

29.90 

3.13 

B 

31.40 

4.02 

B 

40.20 

3.13 

B 

62.70 

Acres 

30.00 

10.00 

11.00 

9.50 

13.50 

7.30 

27.00 

6.70 

10.00 

10.00 

40.00 

10.00 

20.00 

10.00 

20.00 

9.75 
10.00 

7.75 
10.00 
10.00 
10.00 

9.50 
10.00 
10.00 
20.00 


864 


4071 


Serial 

No.  Name  and  Address 

0611  Christ  Nelson, 

R2,  Prosser,  Wash. 

0612  A.  M.  Brainard, 

R2,  Prosser,  Wash. 

0613  Martin  Olson, 

R2,  Prosser,  Wash. 

0614  Ole  Thorson, 

R2,  Prosser,  Wash. 

0615  Walter  C.  Wilson, 

R2,  Prosser,  Wash. 

0616  W.  A.  Spiegal, 

311  Boston  Block,  Seattle,  Wash. 

0617  Erick  Holmes, 

R2,  Prosser,  Wash. 

0618  Est.  Frank  Steindorf, 

R2,  Prosser,  Wash. 

0619  C.  J.  Boley, 

R2,  Prosser,  Wash. 

0620  Connecticut  Inv.  Co., 

Paulsen  Bldg.,  Spokane,  Wash. 

4072 

0621  E.  B.  Faude, 

R2,  Prosser,  Wash. 

0622  H.  M.  French, 

Prosser,  Wash. 

0623  Edgar  Lewis, 

Box  67,  Prosser,  Wash. 

0624  H.  M.  French, 

Prosser,  Wash. 

0625  Don  C.  Bunn, 

R2,  Prosser,  Wash. 

0626  Don  C.  Bunn, 

R2,  Prosser,  Wash. 

0627  Thomas  Cooper, 

Cherry  Lane  Orchards, 

Prosser,  Wash. 

0628  A.  L.  Johnson, 

Box  424,  Prosser,  Wash. 

0629  Luke  Powell, 

Prosser,  Wash. 

0630  Luke  Powell, 

Prosser,  Wash. 

4073 

0631  G.  W.  Faulkner, 

Prosser,  Wash. 

0632  Northwestern  and 

Pacific  Hypotbeck  Bank, 

Spokane,  Wash. 

0633  S.  J.  Sutton, 

Prosser,  Wash. 


Total 

Delivery  Amount 

Of  Water  Of  Water 


Acre-Feet  Used 


Per  Acre 

Cl. 

Acre-Feet 

Acres 

3.97 

B 

39.80 

10.00 

3.97 

B 

39.80 

10.00 

3.97 

B 

39.80 

10.00 

3.97 

B 

39.80 

10.00 

2.90 

B 

107.20 

37.00 

2.16 

B 

75.80 

35.00 

3.25 

B 

87.90 

27.00 

2.15 

B 

75.40 

35.00 

1.05 

B 

34.60 

33.00 

3.14 

B 

84.80 

27.00 

6.67 

133.30 

20.00 

3.43 

B 

89.30 

26.00 

4.43 

B 

84.30 

19.00 

4.08 

B 

77.70 

19.00 

3.36 

B 

63.90 

19.00 

3.36 

B 

151.30 

45.00 

4.95 

B 

659.90 

133.50 

4.53 

B 

49.10 

10.82 

4.20 

B 

33.60 

8.00 

4.20 

B 

21.90 

5.20 

3.17 

B 

33.20 

10.40 

4.38 

B 

109.10 

24.90 

3.61  B  40.10 


11.10 


865 


Serial 

No.  Name  and  Address 

Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Cl. 

Total 

Amount 

Of  Water 
Used 

Acre-Feet 

Apes 

0634  E.  N.  De  Good, 

Prosser,  Wash. 

3.80 

B 

26.20 

6.86 

0635  E.  R.  Wells, 

Prosser,  Wash. 

5.69 

B 

64.50 

11.33 

0636  H.  V.  S., 

c/o  E.  R.  Wells,  Prosser,  Wash. 

3.62 

B 

26.60 

7.34 

0637  H.  W  Fisk, 

Prosser,  Wash. 

2.92 

B 

248.80 

85.43 

0638  Mrs.  J.  R  Dean, 

Box  391,  Townsend,  Mont. 

3.37 

20.20 

6.00 

0639  Mrs.  J.  R.  Dean, 

Box  391,  Townsend,  Mont. 

0640  G.  W.  Phillips, 

Prosser,  Wash. 

3.27 

13.50 

4.00 

3.41 

B 

34.30 

10.00 

4074 

0641  D.  C.  Bunn, 

Prosser,  Wash. 

3.41 

B 

146.80 

43.00 

0642  H.  J.  Jenks, 

R7,  Seattle,  Wash. 

3.95 

B 

110.90 

28.00 

0643  Ina  J.  Buck, 

4108  Greenwood  Ave., 

Seattle,  Wash. 

4.70 

B 

47.00 

10.00 

0644  H.  J.  Jenks, 

R7,  Seattle,  Wash. 

4.70 

B 

47.00 

10.00 

0645  Don  C.  Bunn, 

Prosser,  Wash. 

3.79 

B 

121.40 

32.00 

0646  S.  J.  Sutton, 

R2,  Prosser,  Wash. 

0647  Santford  Miller, 

Prosser,  Wash. 

4.08 

B 

39.60 

9.70 

3.42 

B 

88.00 

25.70 

0648  Otto  Froehlich, 

Box  302,  Prosser,  Wash. 

4.99 

B 

49.90 

10.00 

0649  Cora  H.  Hunt, 

Prosser,  Wash. 

4.05 

B 

183.60 

45.40 

0650  E.  H.  Gray, 

Box  647,  Prosser,  Wash. 

4.19 

B 

117.40 

28.00 

4075 

0651  B.  E.  McGregor, 

Prosser,  Wash. 

2.35 

B 

92.00 

39.00 

0652  F.  Sears, 

Prosser,  Wash. 

4.60 

B 

402.90 

88.00 

0653  Cancelled 

0654  Cancelled 

0655  Cancelled 

0656  Cancelled 

0657  Cancelled 

*0658  H.  J.  Buckles, 

Granger,  Wash. 

2.00 

40.00 

20.00 

*0659  Gina  Allen, 

Granger,  Wash. 

2.50 

47.50 

19.00 

*0660  F.  B.  Noble, 

Sunnyside,  Wash. 

2.50 

50.00 

20.00 

866 


Serial 

No.  Name  and  Address 

0661  R.  C.  Morrow, 

Granger,  Wash. 

0662  J.  F.  Martzen, 

Rl,  Granger,  Wash. 

0663  James  K.  Smith, 

Granger,  Wash. 

0664  Est.  Daniel  P.  Baker, 

Granger,  Wash. 

4076 

*0665  Robt.  E.  Pearce, 

Granger,  Wash. 

*0666  H.  H.  Hays, 

Granger,  Wash. 

*0667  R.  P.  Dempster, 

Granger,  Wash. 

*0668  C.  W.  Chamberlain, 

Granger,  Wash. 

*0669  J.  L.  McCord, 

Granger,  Wash. 

0670  Phillip  Duffy, 

Granger,  Wash. 

0671  I.  W.  Saunders, 

Granger,  Wash. 

0672  J.  R.  Wilson, 

Granger,  Wash. 

0673  Irs  Ray  Morgan, 

Sunnyside,  Wash. 

0674  I.  W.  Saunders, 

Granger,  Wash. 

*0675  Marie  Mentzer, 

3320  N.  Union  Ave.,  Seattle, 

4077 

*0676  J.  F.  Hook, 

Granger,  Wash. 

0677  Arthur  Gurley, 

Granger,  Wash. 

0678  A.  M.  Cornell, 

Zillah,  Wash. 

0679  Harry  Ramorman, 

Granger,  Wash. 

0680  Est.  A.  C.  Walker, 

Granger,  Wash. 

0681  S.  W.  Wood, 

Granger,  Wash. 

0682  S.  L.  Staley, 

Granger,  Wash. 

*0683  J.  R.  Beutel, 

Outlook,  Wash. 

0684  Tom  Hudson, 

Outlook,  Wash. 

0685  Tom  Hudson, 

Outlook,  Wash. 


Total 

Delivery  Amount 

Of  Water  Of  Water 


Acre-Feet 
Per  Acre 

Used 

Cl.  Acre-Feet 

Acres 

0.68 

2.10 

3.00 

1.67 

8.40 

5.00 

No  water  used 

1.00 

3.56 

192.10 

54.00 

3.00 

99.00 

33.00 

3.00 

180.00 

60.00 

3.00 

60.00 

20.00 

3.00 

39.00 

13.00 

3.00 

30.00 

10.00 

3.35 

33.40 

10.00 

2.15 

46.80 

21.70 

2.94 

29.40 

10.00 

4.23 

64.40 

15.21 

2.15 

2.20 

1.00 

Wash.  3.00 

28.80 

9.60 

3.00 

27.00 

9.00 

3.60 

168.60 

46.85 

4.26 

34.10 

8.00 

3.84 

84.30 

22.00 

1.26 

B  15.20 

12.00 

5.59 

B  50.30 

9.00 

5.59 

5.60 

1.00 

3.00 

9.00 

3.00 

3.12 

37.60 

12.00 

3.92 

78.50 

20.00 

867 


4078 


Serial 

No.  Name  and  Address 

0686  John  W.  Wise, 

Granger,  Wash. 

0687  P.  L.  Parks, 

Outlook,  Wash. 

0688  W.  E.  Snyder, 

Granger,  Wash. 

0689  W.  E.  Snyder, 

El,  Granger,  Wash. 

0690  P.  L.  Parks, 

Outlook,  Wash. 

0691  W.  L.  Arms, 

Clerk  School  Dist.  No.  31, 
Outlook,  Wash. 

0692  M.  Bolam, 

Outlook,  Wash. 

0693  L.  O.  Janeck, 

Yakima,  Wash. 

0694  J.  W.  Wise, 

Granger,  Wash. 

0695  P.  L.  Parks, 

Outlook,  Wash. 

4079 

0696  J.  H.  Dopps, 

Granger,  Wash. 

0697  Thos.  McLain, 

Outlook,  Wash. 

0698  W.  C.  Booth, 

Granger,  Wash. 

0699  Walter  Burnett, 

Granger,  Wash. 

0700  Mrs.  P.  C.  Mentzer, 

627  N.  Anderson  Ave., 
Tacoma,  Wash. 

0701  Lee  E.  Morris, 

Granger,  Wash. 

0702  F.  N.  Sickenga,  Adm., 
Yakima,  Wash. 

0703  John  Keith, 

Granger,  Wash. 

0704  C.  M.  Fields, 

Granger,  Wash. 

0705  Mary  E.  McWilliams, 
Outlook,  Wash. 

4080 

0706  Joe  Laccolini, 

Outlook,  Wash. 

0707  A.  C.  Turner, 

Outlook,  Wash. 

0708  Conrad  Schmal, 

Outlook,  Wash. 


Total 


Delivery  Amount 

Of  Water  Of  Water 


Acre-Feet 
Per  Acre 

Cl. 

Used 

Acre-Feet 

Acres 

4.19 

B 

171.90 

41.00 

3.13 

78.20 

25.00 

2.78 

55.70 

20.00 

3.12 

47.00 

15.00 

3.13 

6.30 

2.00 

3.24 

6.50 

2.00 

2.50 

10.00 

4.00 

4.15 

70.60 

17.00 

3.92 

31.40 

8.00 

4.00 

60.00 

15.00 

4.16 

166.30 

40.00 

3.20 

236.70 

74.00 

5.52 

C 

182.60 

33.00 

5.89 

C 

171.10 

29.00 

5.46 

C 

213.20 

39.00 

4.54 

C 

36.40 

8.00 

No  Water  Used 

20.00 

4.28 

B 

42.80 

10.00 

2.77 

99.80 

36.00 

2.57 

38.60 

15.00 

2.57 

64.40 

25.00 

2.97 

157.20 

53.00 

1.98 

85.00 

43.00 

868 


Serial 

No. 

0709 

0710 

0711 

0712 

0713 

0714 

0715 

0716 

4081 
0717 

0718 

0719 

0720 

*0721 

0722 

0723 

0724 

0725 

0726 

0727 

4082 
0728 

0729 

0730 

0731 

0732 

0733 

0734 


Name  and  Address 

Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Total 

Amount 

Of  Water 
Used 

Cl.  Acre-Feet 

Acres 

A.  C.  Turner, 

Outlook,  Wash. 

2.96 

118.90 

40.00 

Ida  M.  Collins, 

Outlook,  Wash. 

3.06 

61.30 

20.00 

W.  H.  Kelley, 

Outlook,  Wash. 

1.40 

32.70 

23.40 

Closed  out 

O.  J.  Chapman, 

Outlook,  Wash. 

2.94 

29.50 

10.00 

Roy  E.  Huyler, 

Outlook,  Wash. 

2.36 

82.10 

31.00 

Roy  E.  Huyler, 

Outlook,  Wash. 

0.67 

13.60 

20.00 

W.  F.  McNatt, 

Yakima,  Wash. 

No  water  used 

5.60 

Geo.  Harlow, 

Rl,  Sunnyside,  Wash. 

3.43 

109.80 

32.00 

Cancelled 

Nellie  Reardon, 

c/o  S.  L.  I.  Co.,  Sunnyside,  Wn. 

2.11 

12.70 

6.00 

Flavie  Lauzier, 

Sunnyside,  Wash. 

1.03 

7.50 

7.20 

Fred  A.  Chambers, 

Sunnyside,  Wash. 

No  water  used 

2.50 

L.  W.  Terry, 

Sunnyside,  Wash. 

2.75 

43.90 

16.00 

L.  W.  Terry, 

Sunnyside,  Wash. 

3.87 

69.60 

18.00 

W.  D.  Olson, 

Potsdam,  N.  Y. 

2.79 

64.30 

23.00 

W.  B.  Cushney, 

Sunnyside,  Wash. 

3.13 

40.40 

12.88 

Manuel  Bros.  Co., 
c/o  C.  M.  Keyes,  Zillah,  Wash. 

1.61 

169.70 

105.29 

W.  B.  Cushney, 

Sunnyside,  Wash. 

3.13 

31.40 

10.00 

F.  B.  Marsteller, 

Sunnyside,  Wash. 

2.74 

117.90 

43.10 

Viola  I.  Johnson, 

Sunnyside,  Wash. 

1.98 

158.30 

80.00 

E.  R.  Craven, 

Outlook,  Wash. 

2.96 

177.80 

60.00 

Walter  Price, 

Outlook,  Wash. 

2.32 

92.80 

40.00 

Luis  Luccolini, 

Outlook,  Wash. 

2.38 

68.80 

28.90 

Rosa  E.  Flint, 

Outlook,  Wash. 

2.55 

89.60 

35.00 

Calvin  A.  Jones, 

R2,  Box  97,  Yakima,  Wash- 

2.61 

78.60 

30.00 

869 


Serial 

No.  Name  and  Address 

0735  A.  M.  Skinner, 

Outlook,  Wash. 

0736  A.  M.  Skinner, 

Outlook,  Wash. 

0737  J.  W.  Perry, 

Outlook,  Wash. 

4083 

0738  Eliza  J.  Meyers, 
Outlook.  Wash. 

4739  Wm.  A.  Young, 

Outlook,  Wash. 

0740  Moses  J.  Brown, 

Sunnyside,  Wash. 

0741  Thoms  S.  Cooper, 
Outlook,  Wash. 

0742  Closed— 0747— 

0743  Paul  C.  Woodin, 

Sunnyside,  Wash. 

0744  Herman  Klein, 

Box  1258, 

Detroit,  Mich. 

0745  S.  T.  Woodin, 

Sunnyside,  Wash. 

0746  C.  E.  Barnes, 

Sunnyside,  Wash. 

0747  Simoon  Evans, 

Sunnyside,  Wash. 

0748  D.  W.  Green, 

R2,  Sunnyside,  Wash. 

4084 

0749  J.  H.  Door, 

Sunnyside,  Wash. 

0750  Mrs.  L.  E.  Probst, 
Grandview,  Wash. 

0751  Ada  L.  Bates, 

Sunnyside,  Wash. 

0752  John  Esko, 

Sunnyside,  Wash. 

0753  Edith  Crow, 

Sunnyside,  Wash. 

0754  Mrs.  John  H.  Smith, 
K2,  Sunnyside,  Wash. 

0755  Mrs.  John  H.  Smith, 

B2,  Sunnyside,  Wash. 

0756  Mrs.  John  H.  Smith, 

B2,  Sunnyside,  Wash. 

0757  Alfred  H.  Beeves, 

B2,  Sunnyside,  Wash. 

0758  Edith  Crow, 

Sunnyside,  Wash. 

0759  Edith  Crow, 

Sunnyside,  Wash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Total 

Amount 

Of  Water 
Used 

Cl.  Acre-Feet 

Acres 

2.55 

58.90 

23.00 

1.95 

97.70 

49.97 

2.53 

50.60 

20.00 

2.34 

46.70 

20.00 

2.75 

110.30 

40.00 

2.37 

94.90 

40.00 

1.17 

23.60 

20.00 

3.04 

121.70 

40.00 

2.68 

26.90 

10.00 

3.04 

30.40 

10.00 

3.50 

35.00 

10.00 

2.40 

31.70 

13.17 

2.42 

38.40 

15.83 

3.83 

7.70 

2.00 

3.83 

3.90 

1.00 

3.83 

7.70 

2.00 

3.83 

8.90 

1.00 

3.83 

7.70 

2.00 

3.83 

3.90 

1.00 

3.83 

3.90 

LOO 

3.83 

3.90 

1.00 

3.83 

3.90 

1.00 

3.83 

3.90 

1.00 

3.83 

3.90 

1.00 

870 


4085 


Serial 

No.  Name  and  Address 

0760  Edith  Crow, 

Sunnyside,  Wash. 
0761  Margaret  M.  Fields, 
1311  St.  Andrew  PI, 
Los  Angeles,  Cal. 
0762  Chas.  Boyd, 

Sunnyside,  Wash. 
0763  Thos.  Sayer, 

Carruthers,  Cal. 
0764  A.  Z.  Reavis, 

•  Sunnyside,  Wash. 

0765  A.  Z.  Reavis, 

Sunnyside,  Wash. 
0766  Chas.  A.  Keen, 

Outlook,  Wash. 

0767  L.  B.  Walker, 

Sunnyside,  Wash. 
0768  L.  B.  Walker, 

Sunnyside,  Wash. 
0769  Mrs.  Jack  Smith, 

Sunnyside,  Wash. 
0770  Mrs.  Jack  Smith, 

Sunnyside,  Wash. 

4086 

0771  Mrs.  Jack  Smith, 

Sunnyside,  Wash. 
0772  Mrs.  Jack  Smith, 

Sunnyside,  Wash. 
0773  Closed  out 

0774  Closed  out 

0775  Closed  out 

0776  Susie  Beckner, 

Mabton,  Wash. 

0777  Closed  out 

0778  Closed  out 

0779  Closed  out 

0780  Susie  Beckner, 

Mabton,  Wash. 

0781  Hattie  A.  Carr, 

3405  Fremont  Ave., 
Seattle,  Wash. 

0782  Susie  Beckner, 

Mabton,  Wash. 

0783  Closed  out 

0784  Susie  Beckner, 

Mabton,  Wash. 

0785  Closed  out 

0786  Closed  out 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Total 

Amount 

Of  Water 
Used 

Cl.  Acre-Feet 

Acres 

3.83 

3.90 

1.00 

3.83 

7.70 

2.00 

3.86 

7.80 

2.00 

3.86 

3.90 

1.00 

3.86 

7.80 

2.00 

D 

3.86 

7.80 

2.00 

3.86 

3.90 

1.00 

3.86 

7.80 

2.00 

3.86 

3.90 

1.00 

3.86 

3.90 

1.00 

3.86 

3.90 

1.00 

3.S6 

3.90 

1.00 

3.86 

7.80 

2.00 

1.49 

3.00 

2.00 

1.49 

7.50 

5.00 

No  water  used 

3.00 

1.49 

9.00 

6.00 

1.49 

45.00 

30.00 

4087 

0787  Closed  out 
0788  Closed  out 
0789  Closed  out 


871 


Serial 

Delivery 
Of  Water 
Acre-Feet 

Total 

Amount 

Of  Water 
Used 

No. 

0790 

Name  and  and  Address 

Daniel  Campbell, 

Per  Acre 

Cl.  Acre-Feet 

Acres 

0791 

0792 

Sunnyside,  Wash. 
Closed  out 

Glen  L.  Campbell, 

2.43 

26.80 

11.00 

0793 

0837 

Sunnyside,  Wash, 
to  0836  Closed  out 

F.  N.  Zinn, 

2.43 

19.50 

8.00 

0838 

Outlook,  Wash. 

G.  C.  Start, 

1.31 

39.50 

30.00 

0839 

Outlook,  Wash. 

R.  G.  Zinn, 

1.79 

46.60 

26.00 

0840 

Outlook,  Wash. 

Frank  Sholtys, 

1.68 

60.60 

36.00 

0841 

Outlook,  Wash. 

Mrs.  Elizabeth  Hawk, 
c/o  Dick  Klassen, 

3.87 

54.30 

14.00 

0842 

Outlook,  Wash. 

Mary  E.  Reed, 

2.28 

29.70 

13.00 

4088 

0843 

Outlook,  Wash. 

Mrs.  Elizabeth  Hawk, 
c/o  Dick  Klassen, 

3.56 

96.40 

27.10 

0844 

Outlook,  Wash. 

Lucy  E.  Barnes, 

2.28 

17.60 

7.70 

0845 

Sunnyside,  Wash. 
Myron  Mackey, 

3.56 

47.70 

13.40 

0846 

Sunnyside,  Wash. 
David  Carter, 

1.62 

22.80 

14.00 

0847 

Outlook,  Wash. 
Frederick  Clark, 

2.14 

37.80 

17.60 

0848 

Sunnyside,  Wash. 

Jos.  J.  Mitchell, 

3.53 

53.00 

15.00 

0849 

Rl,  Sunnyside,  Wash. 
E.  C.  Rettke, 

4.86 

97.50 

20.00 

0850 

Rl,  Sunnyside,  Wash. 
Cora  M.  B.  Jackson, 

40.07 

81.70 

20.00 

0851 

Sunnyside,  Wash. 
Jacob  E.  Taylor, 

3.92 

262.90 

67.00 

0852 

Rl,  Sunnyside,  Wash. 
J.  A.  Bennington, 

5.47 

B  11.00 

2.00 

4089 

0853 

Sunnyside,  Wash. 

U.  G.  Merrill, 

409  S.  Naches, 

4.01 

89.40 

22.25 

0854 

0862 

0863 

Yakima,  Wash, 
to  0861  Closed  out 

Y.  Z.  Mansfield, 
Sunnyside,  Wash. 

D.  L.  Wescott, 

3.25 

No  water  used 

58.50 

18.00 

22.70 

0864 

Sunnyside,  Wash. 

W.  B.  Barrett, 

3.14 

15.50 

4.92 

0865 

Sunnyside,  Wash. 
Samuel  Cook, 

2.43 

12.80 

5.22 

Harrisburg,  Ore.  No  water  used 

10.00 

872 


Serial 

No.  Name  and  Address 

0866  Closed  out 

0867  H.  A.  Almandinger, 

R2,  Sunnyside,  Wash. 

0868  Peter  Van  Belle, 

Sunnyside,  Wash. 

0869  C.  G.  Van  Belle, 

Sunnyside,  Wash. 

0870  C.  G.  Van  Belle, 

Sunnyside,  Wash. 

0871  G.  E.  Rodman, 

Sunnyside,  Wash 

4090 

0872  Ivan  L.  Morgan, 
Sunnyside,  Wash. 

0873  F.  C.  Borer, 

Sunnyside,  Wash. 

0874  A.  N.  Swigart, 

Sunnyside,  Wash. 

0875  A.  N.  Swigart. 

Sunnyside,  Wash 

*0876  Clyde  L.  Smith, 

Sunnyside,  Wash. 

*0877  Fred  A.  Bridgman, 
Sunnyside,  Wash. 

0878  A.  T.  Isaac, 

Sunnyside,  Wash. 

*0879  Edgar  A.  Rose, 

Sunnyside,  Wash. 

0880  S.  S.  Reed, 

Sunnyside,  Wash. 

*0881  J.  W.  Humrickhouse, 
Sunnyside,  Wash. 

*0882  Helen  Kennedy, 

Sunnyside,  Wash. 

4091 

0883  Sol  Kostenbader, 

Sunnyside,  Wash. 

0884  Anthony  Johnson, 
Sunnyside,  Wash. 

0885  W.  B.  Bridgman, 

Sunnyside,  Wash. 

0886  Ethan  W.  Taylor, 

Sunnyside,  Wash. 

0887  Fred  Arrowsmith, 

Sunnyside,  Wash. 

0888  Ethan  W.  Taylor, 

Rl,  Sunnyside,  Wash. 

0889  Francis  J.  Taylor, 
Sunnyside,  Wash. 

0890  M.  C.  Colson, 

R2,  Sunnyside,  Wash. 

0891  Roselawn  Stock  Farm, 
Sunnyside,  Wash. 


Delivery 
Of  Water 
Acre -Feet 
Per  Acre 

Total 

Amount 

Of  Water 
Used 

Cl.  Acre-Feet 

Acres 

2.47 

46.80 

19.00 

3.22 

122.40 

38.00 

3.56 

30.30 

8.50 

3.53 

236.60 

67.00 

2.28 

43.40 

19.00 

4.57 

27.40 

6.00 

2.93 

65.90 

22.50 

3.43 

14.70 

4.27 

3.43 

106.50 

31.00 

3.00 

39.00 

13.00 

3.00 

30.00 

10.00 

2.97 

74.50 

25.00 

3.00 

30.00 

10.00 

2.70 

178.20 

66.00 

3.00 

42.00 

14.00 

3.00 

30.00 

10.00 

2.50 

92.10 

37.00 

2.82 

56.50 

20.00 

1.78 

35.70 

20.00 

3.05 

61.00 

20.00 

3.90 

78.00 

20.00 

3.05 

61.00 

20.00 

3.56 

71.30 

20.00 

4.00 

72.00 

18.00 

1.01 

77.60 

77.00 

873 


Serial 

No-  Name  and  Address 

0892  T.  F.  Laughlin, 

Sunnyside,  Wash. 

0893  Mary  A.  Martin, 

Sunnyside,  Wash. 

4092 

0894  Jesse  W.  Martin 

Sunnyside,  Wash. 

0895  A.  L.  Tweed, 

Killarney,  Manitoba,  Canada 

0895-A  Mrs.  Margaret  C.  Eddy, 
Wapato,  Wash. 

0896  J.  H.  Landrus, 

Sunnyside,  Wash. 

0897  W.  M.  Graves, 

Sunnyside,  Wash. 

0898  John  L.  Cunningham, 

Sunnyside,  Wash. 

0899  Lewis  Price, 

U.  S.  I.  S.  Camp  No.  1, 

0900  Emma  L.  Minkler, 

Sunnyside,  Wash. 

0901  Dr.  J.  M.  Lea, 

2408  Virginia  Ave.,  Knoxville, 

0902  Jacob  den  Otter, 

Sunnyside,  Wash. 

0903  E.  C.  Weed, 

Sunnyside,  Wash. 

4093 

0904  Miss  Grace  E.  Goble, 

Sunnyside,  Wash. 

0905  Thos.  J.  Antles, 

Sunnyside,  Wash. 

0906  John  D.  Zeller, 

Sunnyside,  Wash. 

0907  A.  G.  Parfitt, 

Sunnyside,  Wash. 

0908  Geo.  E.  Kresse,  Sr., 

Sunnyside,  Wash. 

0909  S.  A.  Sigler, 

Sunnyside,  Wash. 

*0910  J.  E.  Wade, 

Sunnyside,  Wash. 

0911  C.  H.  Padgham, 

Sunnyside,  Wash. 

0912  J.  E.  McDaniels, 

El,  Sunnyside,  Wash. 

0913  J.  E.  McDaniels, 

El,  Sunnyside,  Wash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Total 

Amount 

Of  Water 
Used 

Cl.  Acre-Feet 

Acres 

1.96 

57.00 

29.00 

1.43 

36.00 

25.00 

1.43 

14.40 

10.00 

2.00 

9.00 

4.50 

2.00 

9.10 

4.54 

1.81 

7.90 

4.20 

1.88 

8.80 

4.65 

1.88 

9.40 

5.00 

1.88 

9.40 

5.00 

2.00 

9.40 

4.70 

Tenn.  2.00 

9.20 

4.57 

1.88 

8.50 

4.50 

2.00 

8.00 

4.00 

1.88 

8.80 

4.65 

3.38 

C 

135.40 

40.00 

4.68 

C 

192.00 

41.00 

4.09 

B 

163.60 

40.00 

3.73 

B 

305.30 

82.00 

3.21 

131.20 

41.00 

3.00 

18.00 

6.00 

2.38 

49.00 

20.50 

2.18 

23.80 

10.90 

0.84 

7.70 

9.30 

874 


Serial 

No.  Name  and  Address 

Delivery 

Of  Water 
Acre-Feet 

Per  Acre  Cl. 

Total 

Amount 

Of  Water 
Used 

Acre-Feet 

Acres 

0914  Emory  Thompson, 

Sunnyside,  Wash. 

3.96 

17.10 

4.30 

0915  D.  W.  Harrington, 

Sunnyside,  Wash. 

3.96 

14.70 

3.70 

0916  Dale  Guiley, 

Sunnyside,  Wash. 

3.79 

47.40 

12.50 

0917  M.  S.  Palmer, 

c/o  C.  S.  Wills,  Seattle  Hardware 
Seattle,  Wash. 

Co., 

1.20 

19.70 

16.50 

0918  H.  G.  Rideout, 

Toppenish,  Wash.  No  water  used 

19.70 

4.00 

*0919  W.  A.  Marvin, 

Box  63,  Fargo,  N.  Dak. 

3.00 

30.00 

10.00 

*0920  Manuel  Bros.  Co., 

c/o  C.  M.  Keyes,  Zillah,  Wash. 

3.00 

15.00 

5.00 

0921  S.  A.  Edwards, 

Jonathan,  Wash. 

2.76 

16.60 

6.00 

*0922  Manuel  Bros.  Co., 

c/o  C.  M.  Keyes,  Zillah,  Wash. 

3.00 

321.00 

107.00 

*0923  L.  J.  Hillberry, 

Zillah,  Wash. 

3.00 

72.00 

24.00 

4095 

*0924  F.  D.  Fitts, 

16  So.  8th  Ave.,  Yakima,  Wash. 

3.00 

97.50 

32.50 

*0925  E.  E.  Schooley, 

Zillah,  Wash. 

2.50 

120.00 

48.00 

*0926  B.  C.  Gulstine, 

Zillah,  Wash. 

3.00 

147.60 

49.18 

0927  Est.  E.  O.  Keck, 

Yakima,  Wash. 

2.80 

42.10 

15.00 

0928  Thos.  H.  Alsbury, 

Zillah,  Wash. 

2.33 

14.00 

6.00 

*0929  L.  H.  Kuhn, 

Zillah,  Wash. 

3.00 

6.00 

2.00 

0930  Thos.  Chester  Boone, 

Zillah,  Wash. 

4.22 

46.50 

11.00 

0931  John  G.  Hicock, 

Zillah,  Wash. 

*0932  Herman  S.  Wallace, 

Zillah,  Wash. 

2.65 

10.60 

4.00 

3.00 

105.00 

35.00 

*0933  Curtis  R.  Gilbert, 

R2,  Yakima,  Wash. 

3.00 

60.00 

20.00 

4096 

*0934  E.  C.  Srokes, 

c/o  J.  A.  Colcord, 

Zillah,  Wash. 

3.00 

30.00 

10.00 

*0935  J.  A.  Bourgaize, 

Zillah,  Wash. 

3.00 

90.00 

30.00 

0936  J.  H.  Bartley, 

Zillah,  Wash. 

2.82 

19.80 

7.00 

875 


Serial 

No.  Name  and  Address 

*0937  Mary  L.  Goodrich, 
Toppenish,  Wash. 

*0938  L.  J.  Goodrich, 

Toppenish,  Wash. 

0939  Lars  H.  Larson, 

Zillah,  Wash. 

0940  Reuben  J.  Hickock, 

Zillah,  Wash. 

*0941  C.  C.  Goodrich, 

Zillah,  Wash. 

*0942  Edmund  Chenaur, 

Zillah,  Wash. 

*0943  Carl  Lienkaemper, 

Zillah,  Wash. 

4097 

0944  Oregon  Mtg.  Co., 
Spokane,  Wash. 

*0945  James  M.  Culp, 

Rl,  Granger,  Wash. 

*0946  F.  R.  Frazier, 

Rl,  Granger,  Wash. 

*0947  A.  M.  Partridge, 

728  10th  Ave.,  S.  E., 
Mineapolis,  Minn. 

*0948  W.  R.  Olsen, 

c/o  Public  Mkt-, 
Yakima,  Wash. 

*0949  John  R.  Johnson, 

Granger,  Wash. 

0950  Town  of  Prosser 

0951  William  Wallace,  Sr., 
Thorp,  Wash. 

0952  W.  T.  &  A.  L.  Livingston, 
Mabton,  Wash 

0953  Geo.  G.  Lyall, 

Mabton,  Wash. 

0954  George  Waud, 

Mabton,  Wash. 

4098 

0955  J.  R.  Brashcars, 

Mabton,  Wash. 

0956  Emma  Trice, 

Grandview,  Wash. 

0957  Closed  out 

0958  John  M.  Johnson, 

Mabton,  Wash. 

0959  Parker  Lowe, 

Sunnyside,  Wash. 

0960  E.  E.  Morris, 

Mabton,  Wash. 

0961  J.  T.  McCracken, 
c/o  S.  H.  Drew, 
Prosser,  Wash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Total 

Amount 

Of  Water 
Used 

Cl.  Acre-Feet 

Acres 

3.00 

87.00 

29.00 

3.00 

30.00 

10.00 

3.00 

84.00 

28.00 

3.44 

120.40 

35.00 

3.00 

42.00 

14.00 

3.00 

47.40 

15.80 

3.00 

27.00 

9.00 

5.11 

66.60 

13.00 

3.00 

60.00 

20.00 

3.00 

57.00 

19.00 

3.00 

29.50 

9.83 

3.00 

102.00 

34.00 

3.00 

3.49 

111.00 

1481.50 

37.00 

424.99 

2.99 

120.20 

40.00 

2.00  Seeding  42.00 

21.00 

3.51 

B 

63.20 

18.00 

5.48 

C 

55.70 

10.15 

Seeding 

10.50 

3.49 

71.50 

20.50 

4.05 

4.50 

1.11 

5.47 

B 

221.00 

40.36 

3.66 

B 

173.90 

47.50 

1.64 

32.80 

20.00 

876 


Serial 

No.  Name  and  Address 

0962  Closed  out 

0963  Harry  Forsythe, 

Box  64, 

Kenwood,  Calif. 

0964  H.  M.  Seipgens, 

Grandview,  Wash. 

0965  R.  H.  Wilkinson, 

Sunnyside,  Wash. 

0966  J.  M.  Harnett, 

Three  Lakes,  Wash. 

4099 

0967  J.  S.  Newbill, 

Rl,  Granger,  Wash. 

0968  F.  F.  Wisenor, 

Mabton,  Wash. 

0969  Fred  Yule, 

Mabton,  Wash. 

0970  Mrs.  Mary  Brignolia, 

5546  12th  Ave.  S., 

Seattle,  Wash. 

0971  J.  M.  Dodds, 

Byron,  Wash. 

0972  Claude  P.  Forsythe, 

Prosser,  Wash. 

0973  Geo.  T.  Gregg, 

Mabton,  Wash. 

0974  S.  C.  Loop, 

Grandview,  Wash. 

0975  Mrs.  C.  Beilstein, 

Toppenish,  Wash. 

0976  J.  H.  Brandenburg, 

Mabton,  Wash. 

4100 

0977  T.  Martinson, 

Prosser,  Wash. 

0978  Closed  out 

0979  John  Morris, 

Mabton,  Wash. 

0980  J.  L  Searles, 

Mabton,  Wash. 

0981  B.  E.  McGregor, 

Prosser,  Wash. 

0982  White  Bros., 

Grandview,  Wash. 

0983  W.  W.  Wench, 

Clerk  School  Dist.  No.  81, 
Grandview,  Wash. 

*0984  Hcman  G.  Davis, 

Granger,  Wash. 

*0985  L.  E.  Lawrence, 

Rl,  Zillah,  Wash. 

0986  Closed  out 

0987  Vest  Anderson, 

Mabton,  Wash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Cl. 

Total 

Amount 

Of  Water 

Used 

Acre-Feet 

Acres 

5.13 

143.40 

27.94 

2.42 

5.60 

2.30 

2.74 

81.40 

29.80 

No  water  used 

10.00 

3.00 

27.60 

9.20 

3.86 

23.20 

6.00 

3.22 

44.00 

13.67 

3.77 

B 

120.70 

32.00 

3.45 

B 

149.70 

43.30 

3.81 

B 

156.40 

41.00 

5.25 

B 

330.70 

63.00 

3.13 

31.30 

10.00 

3.86 

3.90 

1.00 

3.22 

16.20 

5.00 

4.49 

B 

22.50 

5.00 

2.92 

3.20 

1.08 

4.45 

B 

178.00 

40.00 

4.24 

131.80 

31.00 

5.23 

B 

105.00 

20.00 

2.36 

4.80 

2.00 

3.00 

54.00 

18.00 

3.00 

93.00 

31.00 

4.96 

49.60 

10.00 

877 


4101 


Serial 

No.  Name  and  Address 

0998  W.  P.  Hebard, 

Mabton,  Wash. 

0989  Henry  Haworth, 

Mabton,  Wash. 

0990  R.  E.  Deets, 

Sunnyside,  Wsh. 

0991  Martin  de  Jong, 

Rl,  Granger,  Wash. 

0992  Dan  A.  McDonald, 

Wapato,  Wash. 

0993  Closed  out 

0994  J.  B.  Blake, 

Prosser,  Wash. 

*0995  Harold  Stranwold, 

Prosser,  Wash. 

0996  Wm.  Mohl, 

Prosser,  Wash. 

0997  Closed  out 

0998  Lillian  H.  Marquis, 

2517  Baker  Ave., 
Everett,  Wash. 

4102 

0999  James  Archer, 

Sunnyside,  Wash. 

01000  Mary  A.  Cone, 

R4,  Walla  Walla,  Wash. 

01001  Nancy  I.  Ellis, 

Mabton,  Wash. 

01002  Nancy  I.  Ellis, 

Mabton,  Wash. 

01003  G.  W.  Phillips, 

Prosser,  Wash. 

01004  School  Dist.  No.  63, 
Sunnyside,  Wash. 

01005  School  Dist.  No.  36, 

T.  W.  Howell,  Clerk, 
Mabton,  Wash. 

01006  William  Laxton, 

Sunnyside,  Wash. 

01007  B.  F.  James, 

Sunnyside,  Wash. 

*01008  A.  H.  Yost, 

Outlook,  Wash. 

4103 

01009  Geo.  G.  White, 

Prosser,  Wash. 

01010  Geo.  G.  White, 

Prosser,  Wash. 

01011  Marvin  Martin, 

Grandview,  Wash. 

01012  W.  A.  Steinman, 

Mabton,  W ash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Total 

Amount 

Of  Water 
Used 

Cl.  Acre-Feet 

Acres 

3.80 

9.60 

2.50 

4.05 

9.00 

2.22 

3.65 

27.40 

7.50 

8.40 

28.60 

3.40 

No  water  used 

20.00 

4.00 

B  72.00 

18.00 

3.00 

3.20 

1.05 

3.25 

B  127.20 

39.09 

1.64 

26.70 

16.18 

1.64 

15.50 

9.40 

4.32 

8.70 

2.00 

4.05 

4.10 

1.00 

4.05 

4.10 

1.00 

3.41 

B  32.20 

9.40 

1.54 

3.50 

2.25 

3.87 

9.70 

2.50 

2.99 

•  15.30 

5.10 

3.65 

17.20 

4.70 

3.74 

41.20 

11.00 

3.88 

7.80 

2.00 

3.88 

B  11.70 

3.00 

2.60 

52.30 

20.00 

5.72 

B  229.00 

40.00 

878 


Serial 

No.  Name  and  Address 

01013  C.  C.  Windsor, 

Iron  River,  Mich. 

01014  Onesime  Berney, 

Mabton,  Wash. 

01015  I.  L.  Swain, 

R2,  Prosser,  Wash. 

01016  Mrs.  Grace  H.  Ware, 

R2,  Prosser,  Wash. 

01017  Wm.  Mohl, 

R2,  Prosser,  Wash. 

01018  Wm.  0.  Harrison, 
Grandview,  Wash. 

01019  Wm.  John  Barnes, 
Grandview,  Wash. 

4104 

01020  Wm.  Saar, 

Grandview,  Wash. 

01021  D.  W.  Early, 

Grandview,  Wash. 

01022  Beatrice  E.  Jensen, 
Grandview,  Wash. 

01023  Edward  Paulson, 

Grandview,  Wash. 

01024  Arthur  Propst, 

Grandview,  Wash. 

01025  Myrtle  F.  Smallwood, 
Grandview,  Wash. 

01026  Adrian  C.  Everett, 
Grandview,  Wash. 

01027  Robt.  O.  Barr, 

Grandview,  Wash. 

01028  R.  H.  Fair, 

Grandview,  Wash. 

01029  John  Finnebott, 

Rockford,  Wash. 

4105 

01030  R.  R.  Swain, 

Grandview,  Wash. 

01031  F.  G.  Bennett, 

Grandview,  Wash. 

01032  Jim  E.  Hutton, 

Mabton,  Wash. 

01033  Daniel  Bennett, 

Mabton,  Wash. 

01034  L.  L.  Case, 

El,  Prosser,  Wash. 

01035  Apple  City  Development  Co. 
E.  F.  Benson, 

Olympia,  Wash. 

01036  A.  C.  Development  Co., 

E.  F.  Benson, 

Olympia,  Wash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Cl. 

Total 

Amount 

Of  Water 

Used 

Acre-Feet 

Acres 

3.16 

B 

31.00 

9.81 

No  water  used 

21.00 

3.26 

B 

98.70 

30.08 

3.85 

B 

65.70 

17.00 

3.25 

B 

33.90 

10.34 

2.97 

37.90 

12.72 

9  49 

31.10 

12.80 

3.49 

44.60 

12.79 

3.49 

51.10 

14.63 

3.45 

42.90 

12.44 

3.32 

41.40 

12.43 

3.49 

45.30 

12.98 

3.49 

66.70 

19.12 

3.49 

66.70 

19.11 

3.49 

44.30 

12.70 

1.95 

25.00 

12.76 

4.15 

53.40 

12.83 

2.65 

37.00 

14.02 

4.25 

44.10 

10.35 

6.68 

B 

83.10 

12.44 

4.50 

B 

56.10 

12.44 

3.45 

34.40 

10.00 

3.85 

24.20 

6.26 

4.59 

B 

471.60 

103.00 

879 


Serial 

No.  Name  and  Address 

01037  A.  C.  Development  Co., 

E.  F.  Benson, 

Olympia,  Wash. 

01038  Amy  S.  Hartzell, 
Yakima,  Wash. 

01039  Amy  S.  Hartzell, 
Yakima,  Wash. 

01040  Ella  C.  Walker, 

c/o  F.  A.  Norton, 
Grandview,  Wash. 

4106 

01041  F.  A.  Norton, 

Grandview,  Wash. 

01042  H.  A.  Walker, 

c/o  F.  A.  Norton, 
Grandview,  Wash. 

01043  W.  F.  Turner, 

Rl,  Sunny  side,  Wash. 

01044  J.  W.  McKibben, 

Sunnyside,  Wash. 

01045  D.  S.  Sprinkle, 

Prosser,  Wash. 

*01046  Eric  H.  Ulves, 

Zillah,  Wash. 

01047  W.  B.  Barrett, 

Rl,  Sunnyside,  Wash. 

01048  John  P.  Curran, 
Mabton,  Wash. 

01049  Jesse  Cook, 

Grandview,  Wash. 

01050  J.  A.  Braillier, 

Mabton,  Wash. 

01051  Alex  C.  Campbell, 
Mabton,  Wash. 

4107 

01052  James  W.  Brown, 
Prosser,  Wash. 

01053  Tony  Kuhne, 

Prosser,  Wash. 

01054  F.  A.  Norton, 

Grandview,  Wash. 

01055  W.  S.  Chuger, 

Box  252, 

Mabton,  Wash. 

01056  Heman  D.  Hunt, 

Box  162, 

Mabton,  Wash. 

01057  L.  &  A.  Palmerton, 
Mabton,  Wash. 

01058  H.  C.  Davis, 

C.  B.  &  T.  Co., 
Yakima,  Wash. 

01059  B.  E.  McGregor, 
Prosser,  Wash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Total 

Amount 

Of  Water 
Used 

Cl.  Acre-Fcct 

Acres 

3.85 

148.50 

38.55 

4.29 

B  343.60 

80.00 

4.29 

B  682.90 

159.00 

3.49 

17.90 

5.12 

3.49 

71.50 

20.50 

3.49 

46.80 

13.40 

3.09 

15.20 

4.89 

5.00 

24.50 

4.89 

5.56 

C  222.50 

40.00 

3.00 

6.00 

2.00 

2.45 

12.30 

5.00 

3.22 

44.00 

13.67 

1.73 

22.50 

13.00 

3.55 

37.20 

10.50 

2.92 

7.00 

2.36 

3.61 

B  144.60 

40.00 

3.13 

15.70 

5.00 

3.49 

51.00 

14.62 

Seeding 

44.00 

3.35 

130.90 

39.00 

3.89 

7.80 

2.00 

1.76 

17.60 

10.00 

4.25 

136.00 

32.00 

880 


01060  R.  L.  Rice, 

Grandview,  Wash. 

01061  H.  C.  Skinner, 

431  4th  St., 
Bremerton,  Wash. 

01062  Dr.  P.  B.  Wing, 
Fidelity  Bldg., 
Tacoma,  Wash. 

4108 

01063  Chas.  Bull, 

Mabton,  Wash. 

01064  B.  A.  Lindsay, 

2223  Chapel  St., 
Berkeley,  Cal. 


01065  J.  C.  Phillips, 

Mabton,  Wash. 

01066  W.  R.  Armantrout, 
Grandview,  Wash. 

01067  J.  W.  Simpson, 

Grandview,  Wash. 

01068  Ernest  G.  Terry, 

Outlook,  Wash. 

01069  Closed  out. 

01070  T.  J.  Stockdale, 

Prosser,  Wash. 

01071  Chas.  Z.  Newell, 

Mabton,  Wash. 

01072  Mrs.  Susie  Beckner, 
Mabton,  Wash. 

01073  J.  A.  Betts, 

Byron,  Wash. 

4109 

01074  to  01079,  inclusive,  Piety 

01080  Oscar  Anderson, 

Wilkeson,  Wash. 

01081  J.  S.  Christian, 

Prosser,  Wash. 

01082  J.  S.  Christian, 

Prosser,  Wash. 

01083  Edward  Henkle, 

Sunnyside,  Wash. 

01084  C.  M.  Dunn, 

Mabton,  Wash. 

01085  Wm.  H.  Freas, 

Grandview,  Wash. 

01086  Jas.  Sanderson, 

Sunnyside,  Wash. 

01087  Clement  J.  Stearns, 

2160  Laurel  Shade  Ave., 
Seattle,  Wash. 

01088  John  P.  Curran, 

Mabton,  Wash. 

01089  P.  J.  Quesinberry, 

Outlook,  Wash. 


Flat  lands. 


3.20 

191.40 

59.70 

2.87 

84.20 

29.25 

No  water  used 

38.00 

4.11 

C 

246.90 

60.00 

5.27 

B 

52.80 

10.00 

Minimum  charge  10.00 
20.00 


3.86 

3.90 

1.00 

3.41 

20.90 

6.12 

2.42 

5.60 

2.30 

2.59 

5.30 

2.03 

4.91 

B 

98.10 

20.00 

5.06 

141.60 

28.00 

1.49 

4.50 

3.00 

No  water  used 

4.95 

4.28 

B 

44.00 

10.25 

4.24 

66.60 

15.70 

.24 

5.10 

1.20 

3.20 

16.40 

5.11 

2.58 

C 

56.60 

21.90 

2.80 

56.20 

20.00 

3.51 

70.50 

20.00 

2.40 

B 

43.30 

18.00 

9.58 

C 

196.50 

20.50 

1.38 

55.10 

40.00 

881 


4110 


Serial 

No.  Name  and  Address 

01090  Harold  B.  Gilbert, 
Yakima,  Wash. 

01091  F.  J.  Randall, 

Grandview,  Wash. 

01092  Bruce  E.  Beckett, 
Mabton,  Wash. 

01093  C.  F.  Flower, 

Mabton,  Wash. 

01094  J.  F.  Tuttle, 

Rl,  Grandview,  Wash. 

01095  Amy  M.  Flower, 

Mabton,  Wash. 

01096  Carl  Peterson, 

Mabton,  Wash. 

01097  Chris.  E.  Franzen, 
Prosser,  Wash. 

01098  S.  C.  Chess, 

Mabton,  Wash. 

01099  Georgia  Zachary, 

Rl,  Mabton,  Wash. 

01100  T.  J.  Schilperoort, 
Mabton,  Wash. 

4111 

01101  Karr  Investment  Co., 
Yakima,  Wash. 

01102  Geo.  B.  Higgins, 

Grandview,  Wash. 

01103  Chas  Bull, 

Mabton,  Wash. 

01104  Richard  Sampson, 
Toppenish,  Wash. 

01105  John  St.  Hilaire, 
Mabton,  Wash. 

01106  Eugene  H.  Shong, 
Mabton,  Wash. 

01107  Fabian  Carlson, 

Grandview,  Wash. 

01108  E.  C.  Houston, 

Prosser,  Wash. 

01109  John  P.  Bankcrd, 

Selah,  Wash. 

OHIO  A.  S.  Drumheller, 
Mabton,  Wash. 

4112 

01111  David  Coyner, 

Mabton,  Wash. 

*01112  J.  H.  Newkirk, 

Sunnyside,  Wash. 

01113  Edward  Albro, 

Prosser,  Wash. 

01114  E.  C.  Holly, 

Grandview,  Wash. 


Total 

Delivery  Amount 

Of  Water  Of  Water 

Acre-Feet  Used 

Per  Acre  Cl.  Acre-Feet  Acres 


6.49  C 

305.10 

47.00 

2.84  B 

26.00 

9.15 

No  water  used 

10.00 

4.65  B 

33.00 

7.08 

1.68 

16.80 

10.00 

Seeding 

60.92 

4.44  C 

182.10 

41.00 

No  water  used 

48.00 

7.72  C 

231.00 

30.00 

4.85  B 

99.60 

20.50 

2.12 

86.90 

41.00 

4.15 

83.00 

20.00 

1.86 

18.70 

10.00 

Seeding 

40.00 

2.78 

68.80 

24.70 

3.43  B 

34.30 

10.00 

Seeding 

28.00 

2.77  B 

29.20 

10.50 

3.65  B 

146.50 

40.00 

No  water  used 

21.00 

2.75 

11.90 

4.30 

2.61 

13.20 

5.00 

Seeding 

8.60 

No  water  used 

20.00 

0.56 

4.20 

7.42 

882 


Serial 

No.  Name  and  Address 

01115  Dale  C.  Smith, 

Box  22, 

Byron,  "Wash. 

01116  L.  O.  Meigs, 

Yakima,  Wash. 

01117  Kays  &  Coleman, 

Mabton,  Wash. 

01118  Peter  Hosko, 

K2,  Prosser,  Wash. 

01119  Hiram  Alberts, 
Mantorville, 

Dodge  Co., 

Minnesota 

01120  L.  Towne, 

Rl,  Prosser,  Wash. 

4113 

01121  Jacob  Raimer, 

Mabton,  Wash. 

01122  John  Scott  Harrison, 
Prosser,  Wash. 

*01123  T.  C.  Ford, 

Cashmere,  Wash. 

01124  Peter  Hosko, 

Prosser,  Wash. 

01125  Leonard  Sutton, 

Rl,  Granger,  Wash. 

01126  Louisa  G.  Nichols, 

Rl,  Grandview,  Wash. 
(Granger) 

01127  Wilbur  L.  Cook, 

Grandview,  Wash. 

01128  Benton  County 

School  Dist.  No.  36, 
Prosser,  Wash. 

01129  Mrs.  Mae  Sutter, 

Zillah,  Wash. 

01130  N.  H.  Case, 

Naches,  Wash. 

4114 

01131  J.  A.  Braillier, 

Mabton,  Wash. 

01132  R.  A.  Calkin. 

Prosser,  Wash. 

01133  F.  W.  Pfluger, 

Mabton,  Wash. 

01134  Kate  Bull, 

Mabton,  Wash. 

01135  John  M.  Nelson, 
Mabton,  Wash. 

01136  R.  N.  Rattray, 

R2,  Prosser,  Wash. 

01137  Robt.  N.  Rattray, 

R2,  Prosser,  Wash. 


Total 

Delivery  Amount 

Of  Water  Of  Water 


Acre -Feet 
Per  Acre 

Used 

Cl.  Aero-Feet 

Acres 

No  water  used 

9.70 

No  water  used 

21.00 

5.55 

B  227.20 

41.00 

3.87 

143.30 

37.00 

4.40 

43.60 

9.86 

2.86 

51.50 

18.00 

Seeding 

41.00 

2.08 

41.70 

20.00 

3.00 

19.60 

6.85 

5.06 

B  50.70 

10.00 

2.90 

C  95.70 

33.00 

3.00 

26.00 

8.65 

2.42 

6.00 

2.45 

3.10 

6.30 

2.00 

O  09 

11.10 

5.00 

Seeding 

69.00 

3.87 

19.20 

4.95 

2.3 

24.80 

10.25 

2.92 

3.00 

1.00 

4.11 

C  164.50 

40.00 

4.13 

41.50 

10.00 

3.31 

B  16.60 

5.00 

3.31 

B  33.10 

10.00 

883 


Serial 

No.  Name  and  Address 

01138  Hans  P.  Hansen, 
Sunnyside,  Wash. 

01139  E.  G.  Borton, 

c/o  Norman  Bigford, 
Mabton,  Wash. 

01140  E.  F.  Stearns, 

Byron,  Wash. 

01141  E.  F.  Stearns, 

Byron,  Wash. 

4115 

01142  James  Huteson, 

Mabton,  Wash. 

01143  R.  H.  Dunnington, 
Mabton,  Wash. 

01144  James  O.  Walker, 
c/o  C.  M.  Wilson, 

R2,  Sunnyside,  Wash. 

01145  Louis  Carelvato, 

Mabton,  Wash. 

01146  Henry  A.  Hagle, 
Mabton,  Wash. 

01147  Laura  L.  Gentry, 
Mabton,  Wash. 

01148  Exra  W.  Ellis, 

Mabton,  Wash. 

01149  A.  J.  Hill, 

Prosser,  Wash. 

01150  Tony  Kuhne, 

Prosser,  Wash. 

01151  Tony  Kuhne, 

Prosser,  Wash. 

01152  Byron  Land  Co., 

714  14th  Ave., 
Spokane,  Wash. 

4116 

01153  T.  M.  Morgan, 

Everett,  Wash. 

01154  Mrs.  Adelia  Dowling, 
Mabton,  Wash. 

01155  Den  Forrest, 

Box  232, 

01156  John  N.  Baxter, 
Granger,  Wash. 

01157  Olive  O.  Barlow, 

Mabton,  Wash. 

01158  Mrs.  Amy  P.  Beckett, 
Mabton,  Wash. 

01159  Sarah  J.  Rich, 

Prosser,  Wash. 

01160  D.  Bos  &  O.  L.  Boose, 
Sunnyside,  Wash. 

01161  E.  J.  Ward, 

Prosser,  Wash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

CL 

Total 

Amount 

Of  Water 

Used 

Acre-Feet 

Acres 

1.58 

63.60 

40.00 

No  water  used 

20.00 

4.36 

8.80 

2.00 

4.36 

34.70 

7.93 

3.39 

30.50 

9.00 

3.55 

B 

120.60 

34.00 

2.00 

9.00 

4.50 

3.19 

9.60 

3.00 

3.44 

B 

137.70 

40.00 

2.47 

50.60 

20.50 

No  water 

used 

20.50 

2.56 

103.00 

40.00 

No  water  used 

16.00 

3.13 

4.50 

1.42 

No  water  used 

33.96 

1.64 

32.80 

20.00 

Seeding 

40.00 

3.07 

B 

31.60 

10.25 

3.63 

91.40 

25.00 

3.51 

32.50 

9.20 

Seeding 

80.00 

No  water  used 

22.00 

4.75 

B 

380.20 

80.00 

2.83 

B 

113.20 

40.00 

884 


Serial 

No.  Name  and  Address 

Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Cl. 

Total 

Amount 

Of  Water 

Used 

Acre-Feet 

Acres 

01162  Preston  Royer, 

R2,  Prosser,  Wash. 

3.74 

B 

69.70 

18.60 

4117 

01163  Maiy  Biggam, 

Yakima,  Wash. 

No  water  used 

16.80 

01164  Rollo  E.  Jackson, 

865  Haight  Ave., 

'  Portland,  Ore. 

4.65 

28.00 

6.00 

01165  A.  A.  Collins, 

Sunnyside,  Wash. 

2.00 

18.30 

9.14 

01166  W.  B.  Cushney, 

Sunnyside,  Wash. 

3.13 

9.40 

3.00 

01167  F.  E.  Slaybaugh, 

Mabton,  Wash. 

2.70 

55.00 

20.50 

01168  F.  F.  Wiscnor, 

Mabton,  Wash. 

2.36 

48.00 

20.50 

01169  James  P.  Coyle, 

Mabton,  Wash. 

2.93 

B 

60.10 

20.50 

01170  Jos.  J.  Slaybaugh, 

Prosser,  Wash. 

3.53 

B 

136.90 

38.90 

01171  Wm.  J.  Graham, 

Sunnyside,  Wash. 

6.31 

C 

246.00 

39.00 

01172  Rebecca  H.  French, 

Prosser,  Wash. 

4.79 

B 

191.70 

40.00 

4118 

01173  Carl  Smesne, 

Mabton,  Wash. 

2.31 

B 

67.50 

29.00 

01174  Carl  Smesne, 

Mabton,  Wash. 

2.31 

B 

49.00 

21.10 

01175  Jos.  H.  Turley, 

Grandview,  Wash. 

3.31 

B 

29.90 

9.00 

01176  R.  E.  Wise, 

Prosser,  Wash. 

4.41 

105.00 

23.80 

01177  J.  T.  Long, 

Mabton,  Wash. 

2.98 

43.90 

14.73 

01178  Mrs.  Dora  E.  Moon, 

Rl,  Box  160, 

Grandview,  Wash. 

3.58 

69.90 

19.50 

01179  Special  contract. 

01180  Earl  G.  Dwinell, 

Mabton,  Wash. 

3.81 

38.20 

10.00 

01181  F.  L.  Rose, 

Mabton,  Wash. 

6.79 

B 

69.90 

10.25 

01182  School  Dist.  No.  34, 

Outlook,  Wash. 

2.55 

12.80 

5.00 

01183  Jas.  E.  Story, 

Mabton,  Wash. 

5.09 

B 

203.80 

40.00 

4119 

01184  H.  C.  Davis, 

Cent.  B.  &  T.  Co., 

Yakima,  Wash. 

2.93 

29.30 

10.00 

885 


Serial 

No.  Name  and  Address 

01185  Emil  Auer, 

c/o  Chris  Travcr, 
Grandview,  Wash. 

01186  G.  R.  Templin, 
Mabton,  Wash. 

01187  J.  O.  &  F.  W.  Lepper, 
Mabton,  Wash. 

01188  Closed  out. 

01189  Mrs.  Carrie  E.  Smith, 
6140  Keppler  St., 
Seattle,  Wash. 

01190  C.  N.  Schotmuller, 

Center  City,  Minn. 

01191  F.  W.  Miescke, 
Mabton,  Wash. 

01192  Irvin  I.  Burfield, 
Satus,  Wash. 

*01193  Wm.  J.  Oord, 

Granger,  Wash. 

01194  Adrian  Westerback, 
Mabton,  Wash. 

4120 

01195  Guy  H.  Pearl, 

Prosser,  Wash. 

01196  C.  H.  Pearl, 

Prosser,  Wash. 

01197  T.  J.  Good, 

R2,  Prosser,  Wash. 

01198  Howard  Nye, 

Prosser,  Wash. 

01199  Jules  Seegaard, 
Mabton,  Wash. 

01200  Alex  T.  Miller, 
Yakima,  Wash. 

01201  Closed  out. 

01202  Mariettta  Garton, 

1812  Republican  St., 
Seattle,  Wash. 

01203  W.  J.  Walker, 

Toppenish,  Wash. 

01204  Nelson  Rich, 

Prosser,  Wash. 

*01205  F.  D.  Fitts, 

Yakima,  Wash. 

4121 

01206  D.  M.  Westcott, 

Sunnyside,  Wash. 

*01207  F.  D.  Fitts, 

16  So.  8th  Ave., 
Yakima,  Wash. 

01208  Chas.  E.  Taylor, 

R2,  Prosser,  Wash. 

01209  Parker  Ellis, 

Eastport,  Idaho 


Total 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Cl. 

Amount 

Of  Water 

Used 

Acre-Feet 

Acres 

2.42 

2.80 

1.15 

1.69 

132.90 

78.20 

2.79 

C 

55.80 

20.00 

4.73 

B 

94.80 

20.00 

2.64 

27.10 

10.25 

6.65 

C 

266.50 

40.00 

5.46 

B 

112.00 

20.50 

3.00 

B 

117.00 

39.00 

6.57 

C 

134.80 

20.50 

Minimum  charge 

57.40 

No  water  used 

28.50 

3.83 

B 

68.40 

17.80 

2.80 

B 

238.00 

85.40 

No  water  used 

70.30 

Seeding 

23.10 

No  water  used 

20.00 

No  water  used 

7.50 

Seeding 

10.00 

3.00 

75.00 

25.00 

3.14 

15.40 

4.91 

3.00 

23.10 

7.70 

3.52 

32.20 

9.09 

2.03 

46.10 

22.60 

886 


Serial 

No.  Name  and  Address 

01210  Peter  Shulerud, 

c/o  Shulerud  Bros., 
Tacoma,  Wash. 

01211  E.  E.  Dwinell, 

Mabton,  Wash. 

01212  F.  W.  &  J.  O.  Lcpper, 
Mabton,  Wash. 

01213  Ethel  M.  Cotter, 

Mabton,  Wash. 

01214  Jacob  Meekhof, 

R2,  Prosser,  Wash. 

01215  Mrs.  Tempie  Rhine, 

R2,  Prosser,  Wash. 

01216  Mrs.  Annie  MacEachem, 

Room  221,  Hotel  Maden, 
Seattle,  Wash. 

4122 

01217  E.  A.  Moore, 

Sunyside,  Wash. 

01218  Alex  Miller, 

Yakima,  Wash. 

01219  E.  E.  Dwinell, 

Mabton,  Wash. 

01220  Fred  R.  Hawn, 

Grandview,  Wash. 

01221  Eugne  Eaton, 

Mabton,  Wash. 

01222  Frank  L.  Morris, 

1312  E.  3rd  St., 

Olympia,  Wash. 

01223  D.  C.  McCorkle, 

R2,  Deer  Park,  Wn. 

01224  F.  W.  Pfluger, 

Mabton,  Wash. 

01225  Rothrock  L.  &  L.  Stk.  Co., 
Spokane,  Wash. 

01226  J.  N.  McCabe, 

Prosser,  Wash. 

01227  E.  H.  Richards, 

Prosser,  Wash. 

4123 

*01228  C.  E.  Piggott, 

R2,  Wapato,  Wash. 

01229  J.  F.  Mills, 

Rl,  Ellensburg,  Wash. 

01230  A.  Melhorn, 

Melhom  Bldg., 

Seattle,  Wash. 

01231  O.  Hink, 

c/o  A.  Melhorn, 

Melhom  Bldg., 

Seattle,  Wash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Total 

Amount 

Of  Water 
Used 

Cl.  Acre-Feet 

Acres 

No  water  used 

9.75 

3.42 

34.20 

10.00 

2.79 

C  55.80 

20.00 

4.12 

259.10 

63.00 

4.73 

B  172.80 

36.50 

2.40 

B  33.20 

13.83 

2.40 

B  19.10 

7.95 

2.55 

52.10 

20.50 

4.61 

B  276.50 

60.00 

3.42 

34.20 

10.00 

No  water  used 

19.75 

3.74 

3.80 

1.00 

2.00 

8.90 

4.40 

Seeding 

20.50 

2.92 

8.80 

3.00 

1.20 

48.10 

40.00 

5.47 

54.70 

10.00 

2.42 

21.80 

9.00 

3.00 

30.00 

10.00 

No  water  used 

15.70 

2.31 

22.50 

9.70 

2.31  22.50  9.70 


887 


Serial 

No.  Name  and  Address 

01232  C.  Wcning, 

529  18th  Ave.  No., 
Seattle,  Wash. 

*01233  F.  R.  Noble, 

Rl,  Granger,  Wash. 

01234  E.  C.  Houston, 

Prosser,  Wash. 

01235  Ben  Bucholtz, 

Prosser,  Wash. 

01236  Adelia  A.  Dowling, 

Mabton,  Wash. 

*01237  Harvey  Dunn, 

Granger,  Wash. 

4124 

01238  A.  E.  Clark, 

Grandview,  Wash. 

*01239  C.  P.  Devine, 

Rl,  Grandview,  Wash. 

01240  Hay  Palace  Fair, 

Mabton,  Wash. 

01241  B.  G.  Mansfield, 

Sunnyside,  Wash. 

*01242  Pac.  Mut.  Life  Ins.  Co., 

501  W.  6th  St., 

Los  Angeles,  Cal. 

01243  Carl  Wick, 

Mabton,  Wash. 

01244  Wm.  Baillie, 

Mabton,  Wash. 

01245  Gilbert  &  Cumming, 

Prosser,  Wash. 

01246  Sarah  J.  Wright, 

Mabton,  Wash. 

01247  R.  W.  Clark, 

c/o  Cherry  Lane  Orchards, 
Prosser,  Wash. 

4125 

01248  Howard  Elliott, 

c/o  Cherry  Lane  Orchards, 
Prosser,  Wash. 

01249  J.  M.  Jenne, 

Grandview,  Wash. 

01250  D.  C.  Shelby, 

Prosser,  Wash. 

01251  Claud  Brallier, 

Rl,  Mabton,  Wash. 

01252  Jessie  M.  Severyns, 
c/o  D.  C.  Shelby, 

Prosser,  Wash. 

*01253  Lillie  Hathway, 

Eugene,  Ore. 

01254  M.  B.  Shelby, 

Prosser,  Wash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Cl. 

Total 

Amount 

Of  Water 

TJsed 

Acre-Feet 

Acres 

2.31 

23.40 

10.10 

3.00 

31.20 

10.40 

3.70 

B 

74.10 

20.00 

3.99 

B 

48.10 

12.00 

Seeding 

10.00 

3.00 

126.60 

42.20 

2.54 

50.90 

20.00 

3.00 

239.70 

79.90 

3.72 

61.00 

16.40 

4.03 

400.10 

99.00 

3.00 

194.70 

64.90 

1.81 

36.50 

20.00 

Seeding 

10.00 

3.48 

16.70 

4.80 

2.88 

57.60 

20.00 

4.83 

B 

113.50 

23.50 

5.10 

B 

274.50 

54.00 

2.70 

B 

54.10 

20.00 

3.78 

B 

60.50 

16.00 

Seeding 

40.00 

3.78 

B 

38.80 

10.25 

3.00 

15.30 

5.10 

3.78 

B 

151.40 

40.00 

888 


Total 

Delivery  Amount 

Of  Water  Of  Water 

Serial  Acre-Feet  Used 

No.  Name  and  Address  Per  Acre  Cl.  Acre-Feet  Acres 

01255  F.  E.  Langer, 

c/o  R.  C.  Liehty, 

Sunny  side,  Wash.  Minimum  rate  32.00 

01256  P.  O.  Earl, 

1752  N.  Kingsley  Drive, 

Los  Angeles,  Cal.  0.70  27.20  39.00 

*01257  M.  D.  Thibdeau, 

Clarksford,  Idaho  3.00  15.00  5.00 

4126 


01258  Alexander  Miller, 
Yakima,  Wash. 

01259  L.  Y.  DeVries, 

753  Stuart  Bldg., 
Seattle,  Wash. 

01260  R.  H.  Hayden, 

Yakima,  Wash. 

01261  Hattie  Vandeventer, 
Prosser,  Wash. 

01262  H.  L.  Conklin, 

Prosser,  Wash. 

*01263  John  H.  Brown, 

Sunnyside,  Wash. 

01264  6.  B.  Higgins, 

Grandview,  Wash. 

01265  J.  D.  Sutton, 

Prosser,  Wash. 

01266  C.  C.  Winger, 

Rl,  Grandview,  Wash. 

01267  Henry  Ganzel, 

Mabton.  Wash. 

01268  C.  E.  Wells. 

Mabton,  Wash. 

4127 

01269  Jas.  Christiansen, 

R2,  Prosser,  Wash. 

01270  C.  W.  Havlin, 

Prosser,  Wash. 

01271  L.  R.  Waite, 

2523  Lincoln  St., 
Bellingham,  Wash. 

01272  Lloyd  Asdell, 

505  So.  26th  Ave., 
Omaha,  Neb. 

01273  Edward  McKern, 
Mabton,  Wash. 

01274  F.  C.  Garrett, 

c/o  M.  E.  Garrett, 
Grandview,  Wash. 

*01275  Clara  C.  Boelter, 

2216  Parker  St., 
Berkeley,  Cal. 

01276  H.  L.  Holzgraf, 
Prosser,  Wash. 


Seeding 

62.00 

No  water  used 

31.90 

No  water  used 

10.00 

No  water  used 

10.00 

5.31  B 

93.90 

17.70 

3.00 

42.00 

14.00 

3.31  B 

30.20 

9.10 

6.23  B 

15.00 

2.40 

3.73 

72.50 

19.40 

4.09 

20.40 

4.97 

4.71 

44.80 

9.52 

2.23 

58.00 

26.00 

3.52 

26.00 

7.37 

Seeding 

22.00 

No  water  used 

20.00 

4.09 

20.20 

4.91 

1.05 

8.30 

7.90 

3.00 

13.20 

4.40 

4.52 

45.30 

10.00 

889 


Total 

Delivery  Amount 

Of  Water  Of  Water 


Serial 

Acre-Feet 

Used 

No.  Name  and  Address 

Per  Acre 

CL  Acre-Feet 

Acres 

01277  L.  L.  Case, 

Prosser,  Wash. 

3.45 

34.40 

10.00 

01278  John  Ivory, 

Mabton,  Wash. 

4.38 

138.10 

31.50 

01279  N.  M.  Wolford, 

El,  Prosser,  Wash. 

4.23 

67.90 

16.00 

4128 

01280  Ira  D.  Boutelle, 

Sunnyside,  Wash. 

2.43 

38.90 

16.00 

01281  Ira  D.  Boutelle, 

Sunnyside,  Wash. 

2.43 

9.80 

4.00 

012S2  Paul  C.  Woodin, 

Sunnyside,  Wash. 

3.04 

185.20 

61.00 

01283  C.  H.  Dow, 

El,  Sunnyside,  Wash. 

4.26 

47.60 

11.20 

01284  Jacob  Jacobson, 

c/o  E.  Holmes,  E2,  Prosser,  Wash.  1.64 

69.80 

42.30 

01285  Edward  Henkle, 

Sunnvside,  Wash. 

3.20 

16.50 

5.14 

*01286  D.  S.  Sprinkle, 

Prosser,  Wash. 

3.00 

48.00 

16.00 

01287  D.  J.  Perry, 

Mabton,  Wash 

3.80 

57.10 

15.00 

01288  N.  M.  Wolford, 

Prosser,  Wash. 

4.23 

17.00 

4.00 

01289  B.  S.  Scofield,' 

Sunnyside,  Wash. 

1.35 

39.40 

29.30 

01290  Mrs.  Annie  Mains, 

Grandview,  Wash. 

2.46 

44.40 

18.00 

4129 

01291  Edward  L.  Mains, 

Grandview,  Wash. 

2.46 

90.40 

36.70 

01292  Miss  May  Mains, 

Grandview,  Wash. 

1.79 

43.00 

24.00 

01293  Ethel  M.  Beckes, 

Grandview,  Wash. 

2.42 

68.80 

28.30 

01294  Annie  L.  Svverson, 

Grandview,  Wash. 

1.79 

53.80 

30.00 

01295  Den  Forrest, 

Box  232,  Mabton,  Wash. 

3.07 

31.60 

10.25 

01296  E.  S.  Scofield, 

Sunnyside,  Wash. 

1.55 

46.40 

30.00 

01297  Gilbert  &  Cumming, 

Prosser,  Wash. 

3.48 

16.70 

4.80 

01298  Fred  N.  Mitchell, 

Mabton,  Wash. 

3.92 

78.40 

20.00 

01299  Est.  Nelson  Smith, 

304  N.  5th  Ave.,  Yakima,  Wash. 

1.65 

66.20 

40.20 

01300  A.  V.  Mahan, 

Mabton,  Wash. 

3.97 

29.90 

7.50 

890 


4130 


Serial 

No.  Name  and  Address 

01301  Louis  Mattson, 

Prosser,  Wash. 

01302  T.  B.  Sampson, 

Prosser,  Wash. 

01303  Mary  Brignolio, 

5546  12th  Ave.  S., 

Seattle,  Wash. 

01304  J.  H.  Flower, 

Granger,  Wash. 

01305  J.  T.  Offutt, 

Prosser,  Wash. 

01306  Bemus  E.  Carter, 

Prosser,  Wash. 

01307  Morris  Allgaier, 

Prosser,  Wash. 

0130S  Mary  E.  McClanahan, 

Mabton,  Wash. 

01309  A.  E.  Flint, 

Granger,  Wash. 

01310  D.  C.  Bryant, 

2132  Westlake  Ave.,  Seattle, 

01311  J.  H.  Turley, 

c/o  A.  W.  Hawn, 
Grandview,  Wash. 

4131 

01312  Milo  J.  Caple, 

El,  Grandview,  Wash. 

01313  Jas.  E.  O’Brien, 

Outlook,  Wash. 

01314  Fred  R.  Glazebrook, 

Rl,  Mabton,  Wash. 

01315  R.  E.  Crone, 

R2,  Prosser,  Wash. 

01316  F.  &  J.  Oswalt, 

Rl,  Prosser,  Wash. 

01317  J.  S.  Christian, 

Prosser,  Wash. 

01318  J.  H.  Carstens, 

Yakima,  Wash. 

01319  J.  T.  Offutt, 

Prosser,  Wash. 

01320  F.  M.  Sheaben, 

Sunny  side,  Wash. 

01321  H.  H.  Gilbert, 

Prosser,  Wash. 

01322  I.  W.  Saunders, 

Granger,  Wash. 

4132 

01323  Mary  E.  McClanahan, 

Mabton,  Wash. 


Delivery 

Of  Water 
Acre-Feet 

Per  Acre  Cl. 

Total 

Amount 

Of  Water 

Used 

Acre-Feet 

Acres 

6.07 

60.60 

9.95 

No  water  used 

10.30 

2.67 

105.10 

39.40 

3.24 

61.70 

19.00 

3.79 

24.70 

6.50 

2.95 

29.50 

10.00 

2.95 

58.90 

20.00 

Seeding 

20.00 

4.12 

91.30 

22.15 

Wash.  No  water  used 

20.00 

2.20 

34.90 

15.90 

0.91 

9.10 

10.00 

2.86 

85.50 

30.00 

4.05 

20.30 

5.00 

Seeding 

37.00 

2.08 

82.90 

40.00 

3.48 

13.80 

3.95 

1.29 

71.10 

54.60 

3.79 

121.60 

32.10 

Seeding 

50.00 

4.59 

28.50 

6.20 

2.15 

19.40 

9.00 

Seeding 

20.00 

891 


Serial 

No.  Name  and  Address 

01324  Elizabeth  H.  Hoover, 

Mabton,  Wash. 

01325  Rev.  E  T.  McCarthy, 

Grandview,  Wash. 

*01326  J.  F.  McCurdy, 

R2,  Wapato,  Wash. 

01327  William  Denend, 

Mabton,  Wash. 

01328  Dr.  A.  Z.  Thompson, 

Yakima,  Wash. 

01329  Elizabeth  H.  Hoover, 

Mabton,  Wash. 

*01330  J.  F.  Hook, 

Rl,  Granger,  Wash. 

01331  August  Kuehl, 

R4,  Snohomish,  Wash. 

01332  W.  A.  White, 

Prosser,  Wash. 

4133 

01333  J.  H.  Helbig, 

Spokane,  Wash. 

c/o  A.  E.  Helbig,  Carrier  No.  2 

01334  E.  F.  Stearns, 

Byron,  Wash. 

01335  Bartley  &  Kuhn, 

Zillah,  Wash. 

01336  Watterson  &  Evans, 

Sunny  side,  Wash. 

01337  J.  H.  Carstens, 

Yakima,  Wash. 

01338  Kortmeier  Bros., 

Rl,  Mabton,  Wash. 

01339  Charles  Bull, 

Mabton,  Wash. 

01340  Kate  Bull, 

Mabton,  Wash. 

01341  Jos.  R.  McDaniels, 

Rl,  Sunny  side,  Wash. 

01342  E.  J.  &  F.  Bryant, 

Yakima,  Wash. 

4134 

01343  Fred  R.  Glazenbrook, 

Rl,  Mabton,  Wash. 

01344  T.  A.  Davis, 

c/o  J.  C.  Jensen,  Mabton,  Wash, 

01345  Erick  Holmes, 

Prosser,  Wash. 

01346  C.  W.  Smith, 

Mabton,  Wash. 

01347  Andrew  Olson, 

Prosser,  Wash. 


Delivery 

Of  Water 
Acre-Feet 

Per  Acre  Cl. 

Total 

Amount 

Of  Water 

Used 

Acre-Feet 

Acres 

4.71 

23.60 

5.00 

Minimum  charge 

2.00 

2.00 

65.80 

32.90 

3.80 

37.70 

9.90 

2.60 

52.10 

18.60 

Seeding 

49.00 

3.00 

29.70 

9.90 

3.32 

66.30 

20.00 

No  water  used 

28.80 

No  water  used 

20.00 

3.45 

123.20 

35.70 

3.16 

3L70 

10.00 

Seeding 

82.00 

No  water  used 

10.00 

2.71 

108.30 

40.00 

0.39 

15.60 

40.00 

0.39 

15.60 

40.00 

2.33 

23.20 

9.90 

1.45 

14.00 

9.60 

3.22 

44.00 

13.67 

2.08 

83.40 

40.00 

2.48 

72.90 

29.30 

3.80 

18.70 

4.90 

2.83 

83.90 

29.60 

892 


Serial 

No.  Name  and  Address 

01348  Andrew  Olson, 

Prosser,  Wash. 

01349  Est.  A.  C.  Walker, 

HI,  Granger,  Wash. 

01350  C.  Honeycutt, 

R2,  Prosser,  Wash. 

01351  Frank  I.  Beers, 

R2,  Prosser,  Wash. 

01352  Aubrey  J.  Woodcock, 

R3,  Yakima,  Wash. 

01353  John  M.  Tucker, 

703  E.  8th  St.,  Ellensburg,  Wash. 

4135 

01354  Gottlieb  Fund, 

Prosser,  Wash. 

01355  T.  E.  Anderson, 

Prosser,  Wash. 

01356  I.  S.  Boast, 

Mabton,  Wash. 

01357  John  F.  Seller, 

Mabton,  Wash. 

01358  Eli  C.  Rogers, 

Prosser,  Wash. 

01359  Mrs.  Minnie  B.  Fletcher, 

Mabton,  Wash. 

01360  Ernest  Ganzel, 

Mabton,  Wash. 

01361  Ethel  E.  Offield, 

Box  109,  Elk,  Wash. 

01362  A.  C.  Jones, 

Bellvue,  Wash. 

01363  Margaret  Finn, 

Prosser,  Wash. 

01364  W.  C.  McMinimee, 

Outlook,  Wash. 

4136 

01365  J.  W.  Simpson, 

Grandview,  Wash. 

01366  C.  S.  Smith, 

Rl,  Prosser,  Wash. 

*01367  Christian  Muller, 

Mabton,  Wash. 

01368  Homer  Bradley, 

Box  75,  Grandview,  Wash. 

*01369  J.  M.  Perry, 

Yakima,  Wash. 

*01370  Mrs.  Elsie  Couch, 

Zillah,  Wash. 

*01371  J.  M.  Perry, 

Yakima,  Wash 

01372  Thos.  J.  Good, 

R2,  Prosser,  Wash. 


Delivery 
Of  Water 
Acre-Feet 
Per  Acre 

Total 

Amount 

Of  Water 
Used 

CL  Acre-Feet 

Acres 

3.39 

10.20 

3.00 

1.26 

38.60 

30.60 

2.70 

100.10 

37.00 

2.54 

126.90 

50.00 

No  water  used 

16.00 

4.93 

163.00 

33.00 

2.05 

133.40 

65.00 

No  water  used 

20.00 

Seeding 

21.00 

No  water  used 

22.40 

No  water  used 

8.90 

3.85 

275.50 

71.50 

4.09 

20.50 

5.00 

1.36 

40.70 

30.00 

No  water  used 

25.35 

2.90 

72.30 

25.00 

3.20 

35.50 

11.10 

2.42 

6.70 

2.75 

3.61 

B  70.40 

19.50 

3.00 

3.00 

1.00 

2.34 

9.10 

3.85 

3.00 

217.50 

72.50 

3.00 

23.40 

7.80 

3.00 

66.90 

22.30 

3.83 

40.00 

10.40 
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Serial 

No.  Name  and  Address 

01373  D.  S.  Sprinkle, 
Prosser,  Wash. 

01374  D.  S.  Perry, 

Mabton,  Wash. 

01375  Tony  Kuhne, 

Prosser,  Wash. 

4137 

01376  Dr.  A.  Z.  Thompson, 
Yakima,  Wadi. 

01377  C.  K.  Stacker, 
Mabton,  Wash. 

01378  Preston  Royer, 
Prosser,  Wash. 

01379  O.  W.  Hoffman, 

Sunnyside,  Wash. 

01380  J.  S.  McMechan, 

Grandview,  Wash. 

01381  Alexander  Miller, 
Yakima,  Wash. 

*013282  Ralph  Mason,  Pres., 
Granger,  Wash. 

01383  J.  R.  Brashears, 
Mabton,  Wash. 

01384  Mary  Campbell, 
Mabton,  Wash. 

01385  George  S.  Martin, 
Mabton,  Wash. 

01386  Geo.  F.  Varnum, 
Mabton,  Wash. 

4138 

01387  T.  E.  Gentry, 

Mabton,  Wash. 

01388  W.  P.  Havlin, 

R2,  Prosser,  Wash. 

01389  Susie  Beckner, 

Mabton,  Wash. 

*01390  W.  E.  Mudd, 

Ellensburg,  Wash. 

01391  Roy  W.  Dwinell, 
Mabton,  Wash. 

*01392  H.  D.  Blish, 

Mabton,  Wash. 

01393  E.  R.  Jeffrey, 

Byron,  Wash. 

01394  William  Laack, 
Mabton,  Wash. 

01395  Lewis  L.  Higgins, 
Sunnyside,  Wash. 

01396  Laura  E.  Tyler, 
Prosser,  Wash. 

01397  Geo.  H.  Brewer, 
Mabton,  Wash. 


Delivery 

Of  Water 
Acre-Feet 

Per  Acre  Cl. 

Total 

Amount 

Of  Water 
Used 

Acre-Feet 

Acres 

No  water  used 

20.00 

3.80 

18.30 

4.80 

3.13 

12.60 

4.00 

2.80 

48.70 

17.40 

No  water  used 

27.00 

3.74 

28.50 

7.60 

Seeding 

17.00 

0.36 

15.10 

41.00 

3.24  B 

64.90 

20.00 

3.00 

1.20 

.37 

Seeding 

10.50 

2.92 

3.20 

1.08 

4.05 

4.50 

1.11 

4.71 

11.20 

2.36 

2.70 

92.20 

34.00 

1.82 

9.50 

5.20 

1.49 

24.00 

16.00 

3.00 

238.20 

79.40 

No  water  used 

11.00 

3.00 

100.50 

33.50 

Seeding 

33.00 

5.37 

195.70 

36.40 

Seeding 

30.00 

No  water  used 

10.00 

Seeding 

21.00 

894 
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Serial 

No.  Name  and  Address 

01398  Ralph  Bos, 

Mabton,  Wash. 

*01399  W.  B.  McDonald, 

Zillah,  Wash. 

*01400  J.  W.  Fitts, 

Zillah,  Wash. 

01401  O.  M.  Jones, 

Sunnyside,  Wash. 

01402  H.  M.  French. 

Prosser,  Wash. 

*01403  C.  P.  Devine, 

Rl,  Granger,  Wash. 

*01404  E.  W.  Ross, 

230  N.  2nd  St.,  Yakima,  Wash. 

01405  Marietta  Garton, 

1812  E.  Republican  St., 

Seattle,  Wash. 

*01406  L.  E.  Lawrence, 

Zillah,  Wash. 

01407  Est.  Nelson  Smith, 

Yakima,  Wash. 

*01408  W.  H.  Harrison, 

Sunnyside,  Wash. 

4140 

01409  J.  M.  Buckner, 

Granger,  Wash. 

01410  McCormick  &  Wimmer, 

Mabton,  Wash. 

01411  M.  L.  Waite, 

Mabton,  Wash. 

01412  I.  W.  Saunders, 

Granger,  Wash. 

01413  John  Vincent, 

R2,  Prosser,  Wash. 

01414  Casto  E.  Johnson, 

R2,  Sunnyside,  Wash. 

*01415  Albert  L.  Pierce, 

Granger,  Wash. 

01416  J.  N.  Jacoby, 

Prosser,  Wash. 

01417  G.  C.  Start, 

Outlook,  Wash. 

01418  A.  L.  Irish, 

Mabton,  Wash. 

*01419  Frank  Harrison, 

Sunnyside,  Wash. 

4141 

01420  C.  G.  Meek  &  C.  Herald, 

Mabton,  Wash. 

01421  Eugene  Eaton, 

Mabton,  Wash. 

01422  T.  F.  Schlosser, 

Sunnyside,  Wash. 


Delivery 

Of  Water 
Acre-Feet 

Per  Acre  Cl. 

Total 

Amount 

Of  Water 

Used 

Acre-Feet 

Acres 

3.70 

43.00 

11.60 

3.00 

6.60 

2.20 

3.00 

122.40 

40.80 

3.57 

70.20 

19.50 

No  water  used 

5.00 

2.00 

240.00 

120.10 

3.00 

192.60 

64.20 

No  water  used 

12.00 

3.00 

60.00 

20.00 

1.65 

157.90 

95.80 

Seeding 

40.40 

Minimum  charge 

8.00 

No  water  used 

21.10 

Seeding 

28.80 

2.15 

18.30 

8.50 

3.27 

143.90 

43.90 

3.44 

3.50 

1.00 

Seeding 

80.00 

4.18 

51.50 

12.30 

No  water  used 

19.00 

2.32 

41.80 

18.00 

2.50 

53.50 

21.40 

Seeding 

74.90 

3.97 

10.00 

2.50 

2.11 

10.50 

5.10 

895 


Total 


Scrictl 

Delivery 

Of  Water 
Acre-Feet 

Amount 
Of  Water 
Used 

No.  Name  and  Address 

Per  Acre  Cl. 

Acre-Feet 

01423  J.  W.  McKibben, 

Sunnvside,  Wash. 

01424  E.  R.  Craven, 

Outlook,  Wash. 

Seeding 

2.96 

119.00 

01425  Mrs.  Susie  Bcckncr, 

Mabton,  Wash. 

2.45 

14.70 

01426  H.  S.  Knight, 

Sunnyside,  Wash. 

3.20 

16.90 

01427  John  M.  Tucker, 

703  E.  8th  St.,  Ellensburg, 

Wash.  1.43 

10.00 

01428  P.  J.  Quesinberry, 

Outlook,  Wash. 

1.38 

68.60 

01429  Fabian  Carlson, 

Grandview,  Wash. 

01430  D.  L.  Wescott, 

Sunnyside,  Wash. 

Seeding 

3.14  Seeding  15.30 

4142 

01431  W.  B.  Barrett, 

Rl,  Sunnyside,  Wash. 

2.45 

12.30 

01432  Walter  F.  Turner, 

Sunnyside,  Wash. 

3.09 

46.00 

01433  John  W.  Bovee, 

Grandview,  Wash. 

2.74 

19.50 

01434  E.  R.  Craven, 

Outlook,  Wash. 

2.96 

59.80 

01435  W.  L.  Carpenter, 

Mabton,  Wash. 

01436  E.  J.  Sharpe, 

Rl,  Mabton,  Wash. 

01437  C.  Hale  &  F.  Molm, 
Sunnyside,  Wash. 

Seeding 

Seeding 

1.46 

50.80 

01438  S.  B.  Rhine, 

R2,  Prosser,  Wash. 

2.40 

22.60 

01439  H.  B.  Gilbert, 

Yakima,  Wash. 

01440  Leslie  Sawyer, 

Rl,  Grandview,  Wash. 

Seeding 

2.83 

53.30 

01441  Homer  E.  Evans, 

Grandview,  Wash. 

0.24 

3.50 

4143 

01442  J.  H.  Simpson, 

Grandview,  Wash. 

2.52 

31.10 

01443  Tom  Bryant, 

c/o  E.  J.  Bryant,  Yakima, 

,  Wash.  2.42 

13.00 

01444  Mrs.  Annie  Mains, 
Grandview,  Wash. 

2.42 

7.30 

01445  E.  E.  Horner, 

Grandview,  Wash. 

01446  Olive  O.  Barlow, 

Mabton,  Wash. 

Seeding 

3.42 

17.30 

01447  C.  P.  &  J.  E.  Sudweeks, 
Mabton,  Wash. 

2.85 

225.10 

01448  Gordon  Vance, 

Sunnyside,  Wash. 

3.21 

89.70 

Acres 

5.03 

40.20 
6.00 
5.26 
7.00 

50.00 

10.10 

4.87 

4.99 

14.82 

7.10 

20.20 
30.00 
20.60 
34.97 

9.42 

53.00 

18.80 

14.30 

12.78 

5.32 

3.00 

20.35 

5.05 

79.00 

27.90 
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Total 

Delivery 

Amount 

Of  Water 

Of  Water 

Serial 

Acre-Feet 

Used 

No.  Name  and  Address 

Per  Acre  Cl. 

Acre-Feet 

Acres 

01149  Jos.  Blough, 

Sunnyside,  Wash. 

3.60 

14.10 

3.90 

01450  Edward  Henkle, 

Sunnvside,  Wash. 

3.06 

122.40 

40.00 

01451  H.  E.  Nicolai, 

Sunnyside,  Wash. 

4144 

Minimum  charge 

40.00 

01452  C.  B.  Pillon, 

Sunnyside,  Wash. 

Seeding 

7.79 

01453  E.  A.  Grimm, 

Kirksvillc,  Mo. 

3.32  B 

33.20 

10.00 

01454  J.  C.  Scott, 

Midvale,  Wash. 

Seeding 

29.40 

01455  A.  A.  Collins, 

Sunnyside,  Wash. 

1.88 

8.80 

4.65 

*01456  Lincoln  Neff, 

Grandview,  Wash. 

3.00 

11.30 

3.75 

01457  A.  M.  Eckmann, 

215  N.  Naches,  Yakima,  Wash. 

3.28 

32.90 

10.00 

01458  John  G.  Hill, 

R2,  Prosser,  Wash. 

3.52 

21.20 

6.00 

01459  Mrs.  Margaret  Finn, 

Prosser,  Wash. 

2.90 

33.80 

11.70 

01460  J.  A.  Colcord, 

Zillah,  Wash. 

3.00 

6.00 

2.00 

01461  Antonio  Grabowski, 

Prosser,  Wash. 

3.59 

125.70 

35.00 

4145 

01462  Henry  Hansen, 

Rl,  Mabton,  Wash. 

Seeding 

20.00 

01463  R.  &  G.  W.  Knox, 

RFD,  Grandview,  Wash. 

3.21 

131.30 

41.00 

*01464  Frank  Lockwood, 

Winfred,  S.  Dak. 

3.00 

19.30 

6.42 

01465  Hattie  A.  Carr, 

3405  Fremont  Ave.,  Seattle,  Wash.  No  water 

used 

3.00 

01466  D.  A.  Hazleton  and  Frank  Dunhan, 

Rl,  Grandview,  Wash. 

Seeding 

29.90 

01467  Frank  Harrison, 

Sunnyside,  Wash. 

No  water  used 

3.20 

01468  G.  C.  Start, 

Outlook,  Wash. 

1.40 

45.50 

32.40 

01469  G.  B.  Kuykendall, 

Pomeroy,  Wash. 

1.79 

10.10 

5.60 

01470  Ralph  Crone, 

R2,  Prosser,  Wash. 

Seeding 

23.00 

01471  W.  G.  Taylor, 

Caseland,  Wash. 

Seeding 

41.00 

4146 

01472  Marietta  Garton, 

1812  Republican  St., 

Seattle,  Wash. 

No  water  used 

28.00 

01473  Closed  out — In  Prosser  Irrigation 
01474  Matie  Curtis, 

District. 

Grandview,  Wash. 

1.45 

3.60 

2.45 
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Total 

Delivery 

Amount 

Of  Water 

Of  Water 

Serial 

Acre-Feet 

Used 

No. 

Name  and  Address 

Per  Acre  Cl- 

Acre-Feet 

Acres 

01475 

F.  W.  Pfluger, 

Mabton,  Wash. 

Seeding 

20.50 

01476  Wm.  T.  Fisher, 

Mabton,  Wash. 

Seeding 

24.40 

1477 

L.  B.  Walker, 

Sunnyside,  Wash. 

2.45 

9.80 

4.00 

01478 

A.  H.  Reeves, 

R2,  Sunnvside,  Wash. 

3.83 

7.70 

2.00 

01479  Hjalmar  Langdale, 

Mabton,  Wash. 

3.61 

60.50 

16.70 

*01480 

A.  J.  Clausing, 

Zillah,  Wash. 

3.00 

54.00 

18.00 

01481  George  Olson, 

Central  Bldg.,  Seattle,  Wash. 

3.72  B 

37.20 

10.00 

01482 

C.  C.  Silbaugh, 

Mabton,  Wash. 

3.72  B 

37.20 

10.00 

4147 

•Estimated 

01483 

Jos.  Blough, 

Sunnyside,  Wash. 

No  water  used 

8.20 

01484 

John  W.  Simpson, 

Grandview,  Wash. 

3.40 

51.60 

15.16 

4148 

NEW  SUPPLEMENTAL 

WATER  RIGHT 

LANDS 

1516 

L.  C.  Crossland, 

Hatton,  Wash. 

Minimum 

charge 

10.00 

$20.00 

1517 

L.  C.  Crossland, 

Hatton,  Wash. 

Minimum 

charge 

10.00 

20.00 

1519 

L.  C.  Crossland, 

Hatton,  Wash. 

Minimum 

charge 

6.23 

12.46 

2066 

John  A.  Laflin, 

Rl,  Prosser,  Wash. 

Minimum 

charge 

9.58 

19.16 

2067 

John  A.  Laflin, 

Rl,  Prosser,  Wash. 

Minimum 

charge 

3.58 

7.16 

2068 

John  A.  Laflin, 

Rl,  Prosser,  Wash. 

Minimum 

charge 

10.00 

20.00 

2069 

John  A.  Laflin, 

Rl,  Prosser,  Wash. 

Minimum 

charge 

8.16 

16.32 

2070 

John  A.  Laflin, 

Rl,  Prosser,  Wash. 

Minimum 

charge 

10.35 

20.70 

2085 

John  A.  Laflin, 

Rl,  Prosser,  Wash. 

Minimum 

charge 

10.00 

20.00 

NOT  IN  SUNNYSIDE  VALLEY  IRRIGATION  DISTRICT 


0714  C.  W.  Hadden, 

Seattle,  Wash.,  2607  4th  Ave.  W.  2.64 


82.10 


31.00 
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4149 


Serial 

No. 

Name  and  Address 

Delivery 

Of  Water 
Acre-Feet 

Per  Acre  Cl. 

Total 

Amount 

Of  Water 

Used 

Acre-Feet 

Acres 

0715 

Roy  E.  Huyler, 

Outlook,  Wash. 

0.67 

13.60 

20.00 

0716 

W.  F.  McNatt, 

Yakima,  Wash. 

c/o  Yakima  Trout  Farm 

No  water  used 

5.60 

0950 

Town  of  Prosser 

3.49 

1481.50 

424.99 

01379  O.  W.  Hoffman, 

Sunnvside,  Wash. 

*01392  H.  D.  Blish, 

Mabton,  Wash.  Pump 

Seeding 

3.00 

100.50 

17.00 

33.50 

01472 

Marietta  Garton, 

1812  E.  Republican  St., 
Seattle,  Wash. 

No  water  used 

28.00 

*  Estimated 

4150  In  the  District  Court  of  the  United  States 
for  the  District  of  Columbia 

Holding  an  Equity  Court. 

No.  57738 

Mazine  Z.  Fox,  et  als, 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

No.  57739 

Philip  Louis  Parks, 

v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

No.  57740 

Jacob  F.  Ottmuller, 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

United  States  of  America, 

Eastern  District  of  Washington,  Southern  Division, 
Yakima  County ,  $$. 

I,  Horace  L.  Miller,  Commissioner  appointed  to  take  the 
deposition  of  M.  D.  Scroggs,  do  hereby  certify  that  the  fore- 
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going  is  a  full,  true  and  correct  copy  of  tabulation  of  De¬ 
livery  of  Water  to  Straight  Government  Water  Right  Lands 
Season  of  1919  for  the  Yakima-Sunnyside  Project,  Wash¬ 
ington,  being  Plaintiffs’  Exhibit  number  46,  which  was  iden¬ 
tified  by  and  offered  in  evidence  in  connection  with  the 
testimony  of  M.  D.  Scroggs. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal,  this  14th  day  of  March,  A.D.  1939. 

HORACE  L.  MILLER 
(Seal)  Commissioner. 

4151  State  of  Washington, 

County  of  Yakima ,  ss. 

I,  M.  D.  Scroggs,  Irrigation  Manager  of  the  Sunnyside 
Division  of  the  Yakima  Project,  do  hereby  certify  that  the 
foregoing  is  a  full,  true  and  correct  copy  of  a  tabulation  of 
Delivery  of  Water  to  Straight  Government  Water  Right 
Lands,  Season  of  1919,  for  the  Yakima-Sunnyside  Project, 
Washington,  which  was  identified  by  me  during  the  taking 
of  my  deposition  in  the  cases  of  Fox  et  als,  v.  Harold  L. 
Ickes,  No.  57738,  Philip  Louis  Parks  v.  Harold  L.  Ickes,  No. 
57739  and  Jacob  F.  Ottmuller  v.  Harold  L.  Ickes,  No.  57740, 
as  Plaintiffs’  Exhibit  46,  and  which  is  now  marked  as  Plain¬ 
tiffs’  Exhibit  46. 

Dated  at  Sunnyside,  Washington,  this  8th  day  of  March, 
A.D.  1939. 

MAURICE  D.  SCROGGS 
Irrigation  Manager ,  Sunnyside 
Division ,  Yakima  Project. 


— 
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7—8*1 

(January,  1914) 

DEPARTMENT  OF  THE  INTERIOR 
BUKCM^^fiaouDUDurtaRx 

United  8tates  Reclamation  8ervice 
MONTHLY  WATER  DIVERSIONS 


From _ Tg-ttma _ Jttver 

Fntfeot _ Yaklaa-Sunnysidc _  roars  1916-1920 

QUAirrmss  nr  acre-feet 


MONTH 

YEAR 

»l6 

1917 

ui8 

i49 

u20 

March . 

• 

April 

.  35„Q35 

31,740 

44.365 

46.621 

46.800 

May _ 

60,339 

70.991 

...  72t751  . . 

_  J57\07T 

. .6l,A2Q _ 

68  068 

68 t 778 

_ 67^-715- 

juJr. 

74,476 

73,312  . 

75,926 

69,891* 

Anfuft  _ 

65  352 

...  72JS}2_„ 

71,168 

74.829 

75.760 

48„Q5Q 

49,418 

56  314 

49 r 869 

54*  O#  . 

27 , 71S 

. 34  574. . 

30  679 

33,380 

. 30,509 

h 

Dacambcr _ 

• 

_ 

.-365.179. . 

.....415^.091 — 

SESPESB. 

417,522 

|P| 

. 84,650  * 

.....  90,000 

93^610 

.....  4^90.4  ... 

4Jizi 

 4-46Q  .. 

IUm*rt':i9l6  Mabton  Canal  turned  off  Oct.  14  -  8nipes  Mt.  Canal  6Sf.H. 

1917  Season  closed  October  31. 

1918  Season  dosed  October  25. 

1919  Season  closed  October  31* 

1920  Season  closed  October  31* 


•Low  diversion  due  to  break  in  Main  Canal. 
-1?9- 
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7-8U 

DEPARTMENT  OF  THE  INTERIOR 

BUREAU  OF  RECLAMATION 

MONTHLY  WATER  DIVERSIONS 


From _  Zflfc.lBA . . . Over 

Project _ Trie  lna-SurmyBldfl..  DlVlalflU . .  Yean _ 3i93?~3tS3^. 

QUANTITIES  Of  ACRE-FEET 


MONTH 

YEAR 

& 

s 

“33 

1*34 

“35 

1*36 

Match . 

22,981 

_ 19,953  . 

April  _ 

.  64  066 

71  164 

fis.ofi? .... 

53x775 

May . . 

.  ..79-^350. . 

77,56s 

79,707 

80,470 

78,660 

75,522 

...  76,68? 

75,664 

75,364 

73,222 

80,044 

80 , 379 

78,457 

79,102 

79,092 

77  "527 

..  80,173 _ 

75,751 

77,833 

77.506 

59 . *33 

64  428 

67,327 

61,913 

October  . 

29  305 

. .27,591 _ 

■S 

33.348 

December _ 

Tool . 

JSfcSLZSSL- 

JaZ*aSl. 

498*459 

i»6e3Z6‘  . 

86,639 

86,728 

. 86,578 

84,828 

80  023 

Per  eero  irrigated — 

I_ 5 » 29 

- 505 — 

— 5-70 — 

lUmto: 
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4770  In  the  District  Court  of  the  United  States 
For  the  District  of  Columbia 
Holding  an  Equity  Court. 

No.  57738 

Mazine  Z.  Fox,  et  als, 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

No.  57739 

Philip  Louis  Parks,  et  al, 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

No.  57740 

Jacob  F.  Ottmuller, 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

United  States  of  America, 

Eastern  District  of  Washington,  Southern  Division, 
Yakima  County,  ss. 

I,  Eugne  D.  Ivy,  Commissioner  appointed  to  take  the 
deposition  of  J.  S.  Moore  in  the  above  entitled  cases,  do 
hereby  certify  that  the  foregoing  is  a  full,  true  and  correct 
copy  of  a  record  of  Monthly  Water  Diversions  on  the  Sunny- 
side  Unit  of  the  Yakima  Project,  the  first  sheet  being  from 
1911  to  1915,  the  second  sheet  from  1916  to  1920,  the  third 
sheet  from  1926  to  1930,  the  fourth  sheet  being  from  1930  to 
1934,  and  the  fifth  sheet  being  from  1932  to  1936,  which  was 
identified  by  and  offered  in  evidence  in  connection  with  the 
testimony  of  J.  S.  Moore,  as  Plaintiffs’  Exhibit  number  25. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  this 
30th  day  of  March,  A.  D.  1939. 

EUGENE  D.  IVY, 

(Seal)  Commissioner. 
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4771  State  op  Washington, 

County  of  Yakima ,  ss. 

I,  J.  S.  Moore,  Superintendent  of  the  Yakima  Reclama¬ 
tion  Project,  do  hereby  certify  that  the  foregoing  is  a  full, 
true  and  correct  copy  of  record  of  Monthly  Water  Diver¬ 
sions  on  the  Sunnyside  Unit  of  the  Yakima  Project,  the  first 
sheet  being  from  1911  to  1915,  the  second  sheet  being  from 
1916  to  1920,  the  third  sheet  being  from  1926  to  1930,  the 
fourth  sheet  being  1930  to  1934,  and  the  fifth  sheet  being 
from  1932  to  1936,  which  was  identified  by  me  during  the 
taking  of  my  deposition  in  the  cases  of  Fox  et  als,  Parks  et 
al  and  Ottmuller  versus  Harold  L.  Ickes,  Secretary  of  the 
Interior,  numbers  57738,  57739  and  57740,  as  Plaintiffs’ 
Exhibit  number  25. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  this  6th 
day  of  March,  A.  D.  1939. 

J.  S.  MOORE, 

Superintendent  of  Yakima  Project. 

•  ••••••••• 
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IN  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  COLUMBIA 
Holding  an  Equity  Court. 
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HAZINE  Z.  FOX,  at  ale,  ) 

V.  ) 

HAROLD  L.  ICKES,  ) 

Secretary  of  the  Interior.  ) 

PHILIP  LOUIS  PARKS,  et  al,  ) 

v.  > 

HAROLD  L.  ICKES,  ) 

Secretary  of  the  Interior.  ) 

JACOB  F.  OTTUULLER,  ) 

t.  ) 

HAROLD  L.  ICKES,  ) 

Secretary  of  the  Interior.  ) 


No.  57738 


No.  57739 


No.  577*0 


UNITED  STATES  OF  AMERICA,  ) 

Eastern  District  of  Washington,  Southern  Division,  )  ss. 

Yakima  County.  ) 

I,  EUGENE  D.  IVY,  Commissioner  appointed  to  take  the  deposi¬ 
tion  of  Paul  Taylor,  do  hereby  certify  that  the  foregoing  is  a  full, 
true  and  correct  copy  of  a  record  showing  the  dates of  storage  releases, 
the  amount  of  storage  on  hand  on  date  of  release,  amount  of  storage  re¬ 
leased,  and  the  holdover  or  storage  on  hand  at  the  end  of  the  season, 
with  the  dates,  except  that  for  the  year  1914  the  holdover  date  is  not 
shown,  and  for  the  years  1911,  1912  and  1913>  the  storage  release  only 
is  shown,,  for  the  years  from  1914  to  1936  inclusive,  which  was  identified 
by  and  offered  in  evidence  in  connection  with  the  testimony  of  Paul 
Taylor,  as  Plaintiffs'  Exhibit  12. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  and  affixed 
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STATE  OF  WASHINGTON,  ) 

)  88. 

County  of  Yakima.  ) 

I,  PAUL  TAYLOR,  Division  Engineer  of  the  Storage  Division  of 
the  Yakima  Project,  do  hereby  certify  that  the  foregoing  is  a  full,  true 
and  correct  copy  of  a  record  shoving  the  dates  of  storage  releases,  the 
amount  of  storage  on  hand  on  date  of  release,  amount  of  storage  released, 
and  the  holdover  or  storage  on  hand  at  the  end  of  the  season  vith  the 
dates,  except  that  for  the  year  1914  the  holdover  date  is  not  shovn, 
and  for  the  years  1911,  1912  and  1913,  the  storage  release  only  is 
shovn,  for  the  years  from  1914  to  1936  inclusive,  which  was  identified 
by  me  during  the  taking  .of  my  deposition  in  the  cases  of  Tox  et  als, 

Parks  et  al,  and  Ottmuller  versus  Harold  L.  Ickes,  Secretary  of  the 
Interior,  numbers  57738,  57739  and  57740,  as  Plaintiffs'  Exhibit  number 
12. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand,  this, 
day  of  7 A.D.  1939. 

Division  of  the  Yakima  Project. 
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See  Ptfs.  Ex.  45,  Pages  4262  to  4278  supra. 

PLAINTIFFS’  EXHIBIT  49. 

Plaintiffs’  Exhibit  49,  Contract  Between  Sunnyside  Valley 

Irrigation  District  and  United  States,  March  16,  1918. 

4310  Endorsed:  Filed  May  6,  1942  Charles  E.  Stewart, 
•  Clerk. 

Exhibit  F. 

This  Agreement,  Made  this  16th  day  of  March,  1918, 
by  and  between  the  United  States  of  America,  acting 
for  this  purpose  by  E.  C.  Bradley,  Assistant  to  the  Secre¬ 
tary  of  the  Interior,  hereinafter  styled  the  “Secretary”, 
under  the  provisions  of  the  Act  of  Congress  approved  June 
17, 1902  (32  Stat.,  388)  known  as  the  Reclamation  Act,  and 
other  acts  amendatory  thereof  and  supplementary  thereto, 
all  of  which  are  hereinafter  referred  to  as  the  “Reclama¬ 
tion  Law;”  the  Sunnyside  Valley  Irrigation  District,  a  pub¬ 
lic  corporation  duly  formed  under  the  laws  of  the  State  of 
Washington,  having  its  principal  place  of  business  at 
Sunnyside,  Yakima  County,  Washington,  hereinafter  styled 
the  “District;”  and  the  Sunnyside  Water  Users  Associa¬ 
tion,  a  private  corporation  duly  formed  under  the  laws  of 
the  State  of  Washington,  hereinafter  styled  the  “Asso¬ 
ciation”; 

Witnesseth:  That 

Whereas,  The  Association  executed  contract  with  the 
United  States  dated  May  7,  1906,  whereby  the  Association 
guaranteed  to  the  United  States  the  payments  for  that  part 
of  the  cost  of  the  irrigation  works  of  the  Sunnyside  United 
States  Reclamation  project  which  should  be  apportioned  by 
the  Secretary  to  the  shareholders  of  the  Association,  and 
it  is  now  the  desire  of  the  said  shareholders  that  the  said 
association  be  dissolved  and  co-operation  with  the  United 
States  be  carried  on  through  the  District;  and 

Whereas,  the  District  desires  the  discharge  of  liens 
against  the  lands  of  the  district  for  water  charges  to  the  end 
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that  the  said  charges  may  be  collected  by  the  District  under 
the  general  taxing  power  of  the  state  laws. 

Now,  therefore,  In  consideration  of  the  covenants  herein 
contained,  it  is  agreed  as  follows : 

Article  1.  It  is  understood  that  the  irrigable  lands  of  the 
District  comprise,  as  regards  the  existence  of  water  rights, 
the  following  classes: 

(a)  Lands  to  which  there  are  appurtenant  water  rights 
conferred  by  predecessors  of  the  United  States  in  posses¬ 
sion  of  the  main  canal  of  the  said  federal  reclamation  proj¬ 
ect,  all  of  which  water  rights  are  collectively  hereinafter  re¬ 
ferred  to  as  “irrigation  company  rights” ;  provided  that  the 
said  lands  shall  come  into  the  class  described  in  paragraph 

(b)  herein  when  contracts  "with  the  United  States  shall  be 
made  for  a  supplemental  water  right  for  the  said  lands. 

(b)  Lands  to  which  there  were  formerly  appurtenant 
irrigation  company  water  rights,  but  to  which  there  are 
now  appurtenant  water  rights  under  contracts  with  the 

United  States  commonly  referred  to  as  supplemental 
4311  water  right  contracts; 

(c)  Lands  for  which  water  right  applications  to 
the  United  States  have  been  made  under  the  Reclamation 
law; 

(d)  Lands  which  have  been  covered  by  so-called  stock 
subscriptions  to  the  Association,  but  which  subscriptions 
have  not  been  consummated  by  the  execution  of  water  right 
applications  to  the  United  States. 

(e)  Lands  which  have  not  been  covered  by  any  of  the 
foregoing  forms  of  instrument.  The  above  classes  are  here¬ 
inafter  referred  to  as  classes  (a),  (b),  (c),  (d)  and  (e)  lands. 

Article  2.  Nothing  in  this  contract  contained  or  in  the 
formation  of  the  District  shall  be  deemed  in  any  wise  to  have 
abrogated,  enlarged  or  modified  the  said  irrigation  com¬ 
pany  water  rights  or  the  supplemental  contracts  with,  or 
water  right  applications  to  the  United  States.  The  Asso¬ 
ciation  agrees  that  when  its  affairs  and  the  liquidations  of 
its  liabilities  will  permit,  the  lien  contained  in  the  stock 
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subscriptions  to  the  Association  will  be  discharged  of  record. 
The  United  States  agrees  to  assent  to  the  release  of  the 
liens  by  the  Association,  as  aforesaid,  and  to  the  discharge 
of  the  said  corporation  from  the  obligation  of  the  aforesaid 
contract,  dated  May  7,  1906,  and  to  the  dissolution  of  the 
Association  and  to  release  all  liens  created  or  evidenced  by 
water  right  applications  for  the  payment  of  charges  exist¬ 
ing  in  favor  of  the  United  States  upon  any  or  all  lands 
within  said  district  which  are  or  shall  become  subject  to 
assessment  and  levy  and  to  the  lien  of  assessment  and  levy 
of  this  district,  except  that  nothing  herein  shall  be  construed 
as  releasing  or  attempting  to  release  the  liens  reserved  to 
the  United  States  in  connection  with  patents  or  water  right 
certificates  issued  under  the  Act  of  August  9, 1912  (37  Stat., 
265).  The  said  releases,  however,  shall  not  be  assented  to 
nor  shall  the  said  liens  be  discharged  until  the  proceedings 
for  the  organization  of  the  district  and  authorizing  the 
execution  of  this  contract  shall  have  been  confirmed  by  the 
court  having  jurisdiction  thereunto  under  the  irrigation 
district  laws  of  Washington. 

Article  3.  The  United  States  will  impound  and  store 
water  for  the  irrigation  of  classes  (d)  and  (e)  lands  deliver 
a  combined  supply  of  stored  water  and  natural  flow  of  the 
Yakima  river  to  such  lands  subject  to  the  provisions  of  Sec¬ 
tions  2  and  3  of  the  Act  of  February  21, 1911  (36  Stat.  925), 
the  supply  to  be  delivered  in  the  same  manner  and  upon  the 
same  basis  as  to  class  (c)  lands,  and  to  have  priority  equal 
to  that  of  purchasers  from  the  United  States  under  the  said 
sections  of  the  Warren  Act  in  the  Yakima  project  and  that 
of  water  right  applicants  of  the  Units  and  land  owners  of 
the  Yakima  project,  other  than  those  entitled  to  irrigation 
company  rights  in  the  natural  flow;  the  prorata  share  of 
said  classes  (d)  and  (e)  lands  in  the  event  of  shortage  shall 
be  determined  by  the  ratio  of  water  supply  available  for 
such  purchasers,  applicants  and  land  owners  to  the  total 
water  supply  fixed  and  stipulated  therefor. 
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Article  4.  (a)  The  district  hereby  assumes  liability  for 
and  will  pay  to  the  United  States  in  the  manner  and  at  the 
times  hereinafter  specified  the  sums  due  in  each  year  to  the 
United  States  from  district  lands  in  class  (c)  on  ac- 
4312  count  of  all  construction  installments,  and  also  on 
account  of  such  delinquent  construction,  operation 
and  maintenance  charges  as  accrued  prior  to  August  13, 
1914,  and  remain  unpaid,  the  said  delinquent  charges  to  be 
payable  as  part  of  the  installments  of  construction  costs 
payable  under  public  notices  applicable  to  the  respective 
tracts  of  land;  also  the  annual  charges  due  on  account  of 
water  rights  from  lands  in  class  (b) ;  also  the  operation  and 
maintenance  charges  payable  for  lands  in  the  aforesaid 
classes  (a),  (b)  and  (c) ;  also  all  construction  and  operation 
and  maintenance  charges  on  lands  of  classes  (a),  (b)  and 
(c),  with  the  penalties,  which  are  now  delinquent  and  not 
covered  above  in  this  paragraph,  and  which  shall  be  paid 
in  one-half  as  many  years  as  the  delinquencies  respectively 
have  been  accruing  against  the  various  tracts,  unless  the 
years  of  such  delinquency  be  an  odd  number,  and  in  such 
case  the  next  higher  integral  number  of  years  than  one-half 
the  years  of  delinquency  shall  be  the  period  of  payment. 

(b)  The  United  States  hereby  appoints  the  District  Fis¬ 
cal  Agent  of  the  United  States  for  the  collection  of  the  pay¬ 
ments  to  the  United  States  from  lands  of  classes  (a),  (b) 
and  (c),  both  for  construction  and  for  operation  and  main¬ 
tenance,  and  for  penalties  and  interest,  as  in  this  article 
above  enumerated ;  and  also  for  the  collection  of  all  monies 
due  from  lands  of  the  Sunnyside  project  as  water  rentals ; 
which  appointment  the  district  hereby  accepts  to  be  effec¬ 
tive  from  the  date  of  approval  of  this  contract. 

(c)  All  monies  described  in  paragraph  (a)  of  this  article 
which  shall  have  become  due  to  the  United  States  during 
the  twelve  months  preceding  July  1, 1919,  and  July  1  of  each 
year  thereafter  and  remain  unpaid  to  the  United  States  as 
such  fiscal  agent  on  said  day,  shall  be  paid  in  an  accrued 
sum  by  the  district  to  the  United  States  on  July  1,  together 
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with  interest  upon  the  respective  payments  due  the  United 
States  running  from  the  various  dates  when  the  same  shall 
have  become  due,  said  interest  being  at  the  rate  specified 
in  the  Reclamation  Extension  Act  approved  August  13, 1914 
(38  Stat.,  686),  where  such  act  prescribes  a  rate  of  interest, 
and  as  regards  all  payments  where  the  rate  of  interest  is 
fixed  by  contract  between  the  land  owners  and  the  United 
States  or  its  predecessors  in  the  control  of  the  Sunnyside 
irrigation  system,  such  contractual  rate  shall  govern.  In 
cases  where  there  is  neither  provision  of  federal  law  nor 
contract  rate  with  regard  thereto,  the  interest  thus  paid  by 
the  district  shall  be  computed  at  6  per  cent  per  annum ;  no 
interest,  however,  shall  be  paid  by  the  land  owners  to  the 
district  upon  any  deferred  installment  prior  to  the  day 
when  such  installment  shall  fall  due.  If  the  district  shall 
fail  to  pay  such  accrued  sum  to  the  United  States  on  July 
1  the  same  shall  bear  interest  at  1  per  cent  per  month  until 
payment  be  made  to  the  United  States. 

(d)  The  district  assumes  liability  for  and  will  pay  to  the 
United  States  for  the  water  rights  conferred  pursuant  to 
Article  3  at  the  rate  of  sixty-four  dollars  ($64.00)  per  acre 
for  lands  within  classes  (d)  and  (e)  hereof,  which  the  Sec¬ 
retary  shall  determine  to  be  irrigable  from  the  works  con¬ 
structed  and  for  which  water  shall  be  available.  And  the 
Secretary  shall  certify  the  acreage  so  irrigable  to  the  dis¬ 
trict,  at  such  times  as  he  shall  determine  that  water  is  avail¬ 
able  for  the  irrigation  thereof,  with  a  plat  showing  the 
acreage  irrigable  within  each  governmental  subdivision. 
Upon  such  lands  so  certified  to  the  district  prior  to  June  1st 
of  any  year,  the  district  will  in  that  year  levy  and 
4313  assess  amounts  necessary  to  meet  the  obligation 
under  this  paragraph  incurred.  The  district  shall 
pay  the  aggregate  sum  so  determined  as  aforesaid  in  40 
semi-annual  installments;  the  first  eight  (8)  of  such  install¬ 
ments  shall  be  1  per  cent  of  the  said  aggregate  sum;  the 
next  four  (4)  installments  shall  each  be  2  per  cent;  and  the 
next  twenty-eight  (28)  installments  each  3  per  cent  of  said 
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aggregate  sum.  The  district  shall  also  pay  to  the  United 
States  an  annual  operation  and  maintenance  charge  on 
account  of  all  of  said  land  which  shall  be  so  certified  by  the 
Secretary,  computed  per  acre  in  the  same  manner  and  upon 
the  same  basis  as  operation  and  maintenance  charges  are 
computed  and  assessed  against  class  (c)  lands,  and  when  so 
paid  any  and  all  such  sums  shall  be  credited  to  the  operation 
and  maintenance  fund  of  said  project;  provided,  however, 
that  the  said  charges  shall  be  assessed  as  estimated  in  ad¬ 
vance  of  the  close  of  each  irrigation  season  and  shall  be 
adjusted  in  the  assessment  for  operation  and  maintenance 
for  the  ensuing  year  to  accord  wdth  the  water  actually  used 
on  each  respective  tract.  The  said  semi-annual  installments 
shall  be  paid  on  January  15th  and  on  May  15th  of  each  year 
beginning  with  that  next  ensuing  the  date  of  levy  and 
assessment  until  fully  paid,  and  all  annual  operation  and 
maintenance  charges  shall  be  paid  in  two  installments  as 
follows:  fifty  per  cent  (50%)  on  January  15th  and  fifty  per 
cent  (50%)  on  May  15th  of  each  year  beginning  with  that 
when  construction  installments  shall  be  made  for  the  same 
lands. 

(c)  The  maximum  amount  payable  to  the  United  States 
under  this  contract  exclusive  of  operation  and  maintenance 
charges,  penalties,  interest  and  annual  rentals  shall  be  Two 
Million  Dollars  ($2,000,000.00). 

Article  5.  There  is  reserved  to  the  Secretary  the  right 
to  make  reasonable  rules  and  regulations  and  to  modify  the 
same  in  his  discretion,  in  harmony  however,  with  this  con¬ 
tract,  to  the  end  that  the  true  intent  of  the  law  and  of  this 
contract  shall  be  carried  into  effect,  and  the  district  agrees 
to  use  its  powers  for  the  purpose  of  carrying  out  such  rules 
and  regulations  and  this  contract.  The  Secretary  may, 
however,  increase  the  charge  to  owners  of  irrigation  com¬ 
pany  water  rights  who  may  hereafter  desire  to  contract  for 
supplemental  water  right  or  may  modify  the  terms  of  con¬ 
tract  therefor  as  to  such  subsequent  purchasers.  The 
proper  officials  of  the  District  shall  have  full  and  free 
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access  to  the  project  books  and  official  records  of  the  United 
States  Reclamation  Service  relative  to  the  costs  of  con¬ 
struction,  operation  and  maintenance  of  the  works  con¬ 
structed  or  operated  by  the  United  States,  with  the 
right  at  any  time  during  office  hours  to  make  copies  of  and 
from  the  same.  The  representatives  of  the  United  States 
shall  have  the  same  rights  in  respect  to  the  books  and  rec¬ 
ords  of  the  District. 

Article  6.  The  Secretary  will  furnish  to  the  District  for 
its  information,  in  advance  and  as  early  as  practicable,  the 
items  proposed  to  be  contained  in  the  budget  for  congres¬ 
sional  appropriation  for  expenditures  in  connection  with 
district  lands. 

Article  7.  The  United  States  will  continue  the  operation 
and  maintenance  of  the  project  in  accordance  with  existing 
contracts  until  otherwise  provided  by  contract  after  vote 
by  the  electorate  of  the  district,  or  until  the  payments  re¬ 
quired  by  the  Reclamation  law  are  made  for  the  major  por¬ 
tion  of  the  lands  irrigated  from  the  project  works,  then  in 
the  latter  case  the  management  and  operation  of  said  works 
shall  pass  to  the  district  to  be  maintained  at  the  cost  of  the 
district  under  such  rules  and  regulations  as  may  be  accept¬ 
able  to  the  Secretary,  pursuant  to  Section  6  of  the  Recla¬ 
mation  Act,  unless  the  management  and  control  shall  have 
previously  passed  to  the  district  under  contract  after  vote 
of  the  electorate,  as  in  this  article  hereinbefore  provided, 
and  unless  provision  shall  otherwise  have  been  made  by 
Congress ;  provided,  however,  that  upon  the  request  of  the 
Board  of  Directors  of  the  district,  the  Secretary  may 
4314  withdraw  or  modify  existing  rules  and  regulations 
or  make  new  rules  and  regulations  regarding  the 
maintenance  and  betterment  of  the  distribution  system  of 
the  district,  or  any  part  thereof.  It  is  hereby  agreed  that 
the  United  States  reserves  the  right  to  refuse  to  deliver 
water  to  the  district  in  the  event  of  default  for  a  period  of 
more  than  one  year  in  the  payments  due  the  United  States 
pursuant  to  this  contract,  and  to  refuse  to  deliver  water  to 
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any  lands  in  default  in  payments  to  the  district  of  the  sums 
herein  enumerated. 

Article  8.  The  Secretary  hereby  signifies  his  approval  of 
the  plans  of  the  District  in  compliance  with  the  Act  of  Con¬ 
gress  approved  August  11,  1916,  entitled  “An  Act  to  pro¬ 
mote  reclamation  of  arid  lands’’,  and  hereby  designates  all 
public  lands  situated  within  the  District  subject  to  the  pro¬ 
visions  thereof. 

Article  9.  If  the  Secretary  shall  find  any  land  wfithin  the 
District  to  be  temporarily  incapable  of  successful  cultiva¬ 
tion  on  account  of  seepage,  or  alkaline  or  other  conditions, 
he  may  exempt  the  District  from  the  payment  of  construc¬ 
tion  or  of  operation  and  maintenance  charges,  or  both,  for 
such  lands  for  a  specified  period  or  until  further  notice, 
whereupon  the  District  shall  exempt  from  assessment  and 
levy  the  lands  so  specified  during  the  period  named.  All 
existing  contracts  with  land  owners  and  departmental  or¬ 
ders  for  the  exemption  of  lands  from  charges  on  account 
of  such  conditions  shall  be  respected  by  the  District  during 
the  respective  terms  for  which  the  same  shall  run.  Nothing 
in  this  article  contained  shall  deprive  the  Secretary  of  dis¬ 
cretionary  power  as  regards  the  exemption  of  the  District 
for  the  payment  of  charges  for  any  tract,  nor  shall  the  land- 
owners  be  deemed  by  any  implication  to  be  relieved  from 
responsibility  of  improving  drainage  conditions. 

Article  10.  If  the  Secretary  shall  deem  any  lands  of  the 
District  permanently  insusceptible  of  reclamation  on  ac¬ 
count  of  seepage  or  other  conditions,  he  may,  in  his  discre¬ 
tion,  contract  with  the  District  for  the  severance  of  the 
water  rights  from  such  lands  and  for  their  becoming  appur¬ 
tenant  to  other  lands  within  the  District  or  to  lands  which 
by  appropriate  proceedings  are  brought  within  the  Dis¬ 
tricts.  Nothing  in  this  article  contained,  however,  shall  be 
deemed  to  release  the  District  from  its  liability  fo  reim¬ 
bursement  of  the  reclamation  fund  for  the  cost  of  the  proj¬ 
ect  works  but  if  transfers  of  water  rights  be  made  to  lands 
without  the  District,  as  in  this  article  provided,  and  the 
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United  States  shall  thereby  be  satisfactorily  secured  for 
proportionate  reimbursement,  the  obligation  of  the  District 
shall  be  reduced  to  the  same  extent. 

Article  11.  No  Member  of  or  Delegate  to  Congress;  or 
Resident  Commissioner,  after  his  election  or  appointment 
or  either  before  or  after  he  has  qualified  and  during  his  con¬ 
tinuance  in  office,  shall  be  admitted  to  any  share  or  part  of 
this  contract  or  agreement,  or  to  any  benefit  to  arise  there¬ 
upon.  Nothing,  however,  herein  contained  shall  be  con¬ 
strued  to  extend  to  any  incorporated  company,  where  such 
contract  or  agreement  is  made  for  the  general  benefit  of 
such  corporation  or  company,  as  provided  in  Section  116 
of  the  Act  of  Congress  approved  March  4,  1909  (33  Stat., 
1109). 

4315  In  witness  whereof  the  parties  hereto  have  caused 
these  presents  to  be  duly  executed  by  their  respective 
officers  the  day  and  year  first  above  written. 

UNITED  STATES  OF  AMERICA 
Signed  in  behalf  of  the  U.  S.  8-9-18 

By  E.  C.  BRADLEY 
Assistant  to  the  Secretary  of  the  Interior. 

SUNNYSIDE  VALLEY  IRRIGATION  DISTRICT 

By  C.  B.  VOX 
President 
Mabton,  Wn. 

SUNNYSIDE  WATER  USERS’  ASSOCIATION 

By  J.  W.  KELLER 
President 
Grandview,  Wn. 

ATTEST: 

G.  E.  RODMAN 
Secretary , 

Sunnvside,  Washington. 
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G.  E.  RODMAN 
Secretary, 

Sunnyside,  Washington. 

(Corporate  seal,  Snnnyside 
Valley  Irrigation  District) 

(Corporate  seal,  Sunnyside 
Water  Users’  Association) 

4316  State  of  Washington, 

County  of  Yakima,  ss.: 

Be  It  Remembered,  That  on  this  16th  day  of  March,  1918, 
before  me,  the  undersigned,  a  Notary  Public  in  and  for  said 
County  and  State,  personally  appeared  C.  B.  Cox  and  C.  E. 
Rodman,  to  me  known  to  be  the  President  and  Secretary 
respectively,  of  Sunnyside  Valley  Irrigation  District,  the 
corporation  that  executed  the  within  and  foregoing  instru¬ 
ment,  and  acknowledged  the  said  instrument  to  be  the  free 
and  voluntary  act  and  deed  of  said  corporation,  for  the  uses 
and  purposes  therein  mentioned,  and  on  oath  stated  that 
they  were  authorized  to  execute  said  instrument,  and  that 
the  seal  affixed  is  the  corporate  seal  of  said  corporation. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
official  seal  the  day  and  year  in  this  certificate  first  above 
written. 

F.  E.  LANGER, 

Notary  Public  for  Washington, 
residing  at  Sunnyside. 

My  commission  expires  June  29,  1921.  (Seal) 

State  of  Washington, 

County  of  Yakima,  ss.: 

Be  It  Remembered,  That  on  this  16th  day  of  March,  1918, 
before  me,  the  undersigned,  a  Notary  Public  in  and  for  said 
county  and  state,  personally  appeared  J.  W.  Keller  and 
G.  E.  Rodman,  to  me  known  to  be  the  President  and  Secre¬ 
tary,  respectively,  of  Sunnyside  Water  Users  Association, 
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the  corporation  that  executed  the  within  and  foregoing  in¬ 
strument,  and  acknowledged  the  said  instrument  to  be  the 
free  and  voluntary  act  and  deed  of  said  corporation,  for  the 
uses  and  purposes  therein  mentioned,  and  on  oath  stated 
that  they  were  authorized  to  execute  said  instrument,  and 
that  the  seal  affixed  is  the  corporate  seal  of  said  corporation. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal  the  day  and  year  in  this  certificate 
first  above  written. 

F.  E.  LANGER 
Notary  Public  for  Washington, 
residing  at  Sunnyside. 

My  commission  expires  June  29,  1921.  (Seal) 

4317  Whereas,  at  a  Special  Election  duly  called  and  held 
on  December  11,  1917,  the  electors  of  the  Sunnyside 
Valley  Irrigation  District  authorized  by  a  majority  vote 
the  Board  of  Directors  to  enter  into  a  contract  with  the 
United  States  of  America  for  the  purpose  of  assuming  lia¬ 
bility  for  payments  due  to  the  United  States  from  district 
lands  for  construction  purposes,  in  a  maximum  amount  of 
Two  Million  Dollars : 

Now,  Therefore,  Be  It  Resolved,  that  the  President  and 
Secretary  of  the  Board  of  Directors  of  the  Sunnyside  Valley 
Irrigation  District  be,  and  they  are  hereby  authorized  to 
execute  in  the  name  of  the  district  a  contract  with  the 
United  States  of  America  and  the  Sunnyside  Water  Users 
Association  for  the  purpose  of  assuming  liability  for 
amounts  due  to  the  United  States  from  lands  within  the  dis¬ 
trict  to  the  extent  of  not  to  exceed  Two  Million  Dollars, 
exclusive  of  interest  and  penalties,  and  providing  for  the 
release  of  the  liens  held  by  the  United  States  and  the  Asso¬ 
ciation  upon  such  lands  for  said  payments. 

I  Hereby  Certify,  that  the  foregoing  is  a  true  and  correct 
copy  of  a  resolution  passed  by  the  Board  of  Directors  of 
Sunnyside  Valley  Irrigation  District  at  a  regular  meeting 
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of  said  board  held  March  5th,  1918,  as  the  same  appears  on 
the  minutes  of  said  board. 

G.  E.  RODMAN 
Secretary  Sunny  side  Valley 
Irrigation  District. 

(Corporate  seal,  Sunnyside 
Vallely  Irrigation  District.) 

Be  It  Resolved,  That  the  President  and  Secretary  of  the 
Sunnyside  Water  Users  Association  be,  and  they  are  hereby 
authorized  to  execute  a  contract  with  the  United  States  of 
America  and  the  Sunnyside  Valley  Irrigation  District 
wherein  it  is  provided  that  the  Sunnyside  Valley  Irrigation 
District  shall  assume  liability  for  payments  due  from  lands 
within  the  Sunnyside  project  to  the  United  States  in  a  maxi¬ 
mum  amount  of  Two  Million  Dollars,  exclusive  of  penalties 
and  interest,  and  wherein  it  is  provided  that  the  guarantee 
of  this  Association  for  the  repayment  of  said  sums  shall  be 
extinguished  and  that  the  Association  shall  release  from 
lands  within  the  said  project  its  lien  upon  said  lands  for 
such  purpose. 

I  Hereby  Certify,  that  the  foregoing  is  a  true  and  correct 
copy  of  a  resolution  passed  by  the  Board  of  Trustees  of  the 
Sunnyside  Water  Users  Association  at  a  regular  meeting 
of  said  Board  held  in  accordance  "with  the  provisions  of  the 
by-laws  of  said  Association,  on  the  7th  day  of  January, 
1918,  as  the  same  appears  upon  the  minutes  of  said  meeting. 

G.  E.  RODMAN, 

Secretary  of  Sunnyside  Water  Users 
Association. 

(Corporate  seal,  Sunnyside 
Water  Users  Association). 
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PLAINTIFFS’  EXHIBIT  66. 

Plaintiffs’  Exhibit  66,  Excerpt  from  Articles  of  Incorpora¬ 
tion  of  Sunnyside  Water  Users  Association,  as  Follows: 

4408  “To  acquire,  furnish,  provide  for  and  distribute  to 
the  lands  of  the  shareholders  of  the  association  as 
herein  provided,  an  adequate  supply  of  water  for  the  irriga¬ 
tion  thereof.” 

»«*•*•#«»* 
PLAINTIFFS’  EXHIBIT  67. 

Plaintiffs’  Exhibit  67,  Excerpt  from  Stock  Subscription 
Contract  with  the  Sunnyside  Water  Users  Association, 
as  Follows: 

4420  “The  undersigned  hereby  agrees  that  the  right  to 
any  water  heretofore  appropriated  by  him,  or  his 
predecessors  in  interest,  for  the  irrigation  of  lands  above 
described  or  customarily  used  thereon,  shall  become  appur¬ 
tenant  to  such  lands  and  be  and  remain  incident  to  the  own¬ 
ership  of  the  above  shares  appurtenant  to  such  lands.” 
#•##*####* 
PLAINTIFFS’  EXHIBIT  89. 

Plaintiffs’  Exhibit  89,  Minutes  of  Meeting  of  Board  of  Di¬ 
rectors  of  Sunnyside  Valley  Irrigation  District,  Au¬ 
gust  6,  1930. 

4751  Filed  May  6-1942  Charles  E.  Stewart,  Clerk 

Meeting  of  the  Board  of  Directors  of  the  Sunnyside  Valley 

Irrigation  District 

August  6,  1930.  Adjourned. 

Pursuant  to  adjournment  the  directors  and  secretary  and 
accountant  met  at  the  office  of  Superintendent  Preston,  Yak¬ 
ima,  on  August  6th,  Wednesday.  This  was  at  the  request 
of  Superintendent  Preston  to  meet  Commissioner  Mead, 
Engineer  Walters  and  District  Counsel  Stoutemyer. 
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District  Counsel  Stoutemyer  opened  the  meeting  and 
stated  its  purpose  was  for  consideration  of  the  Sunnyside 
Valley  Irrigation  District  purchasing  $1,000,000  worth  of 
storage  water  through  the  construction  of  the  Cle  Elum 
dam.  Mr.  Stoutemyer  stated  that  the  Sunnyside  Division 
was  entitled  to  3  acre  feet  of  water  and  that  we  had  been 
using  on  an  average  of  3.7  acre  feet  at  the  least.  This  extra 
amount  of  water  had  been  furnished  because  of  the  simple 
fact  that  the  water  was  available  and  they  had  no  place 
else  to  use  it  and  for  that  reason  the  Bureau  of  Reclamation 
had  permitted  it  to  be  used  by  the  Sunnyside  Valley  Irriga¬ 
tion  District.  But  now,  since  the  Kittitas  Division  had 
commenced  using  water  and  there  would  be  future  demands 
for  water  it  would  be  necessary  for  them  to  reduce  us  to  the 
amount  we  are  entitled  to,  namely  3  acre  feet.  He  stated 
that  they  would  send  out  a  public  notice  to  the  water  users 
notifying  each  water  user  that  3  acre  feet  of  water  would 
be  all  he  was  entitled  to  and  that  this  three  acre  feet  at  the 
land  limit  would  take  effect  in  1931.  Among  other  things 
he  stated  that  the  Kittitas  had  contracted  for  372,000  acre 
feet  of  water  from  the  Cle  Elum  reservoir.  He  stated  that 
it  would  be  necessary  to  have  this  $1,000,000  contracted  for 
before  the  construction  of  the  Cle  Elum  Dam  could  be 
started  and  that  this  would  have  to  be  contracted  before  the 
time  of  the  appropriation  of  the  $1,500,000  expired  or  they 
would  be  compelled  to  get  a  new  appropriation  from  Con¬ 
gress  to  start  the  Cle  Elum  Dam. 

The  question  was  asked  him  how  much  water  this  $1,000,- 
000,  would  buy  and  he  stated  the  cost  would  be  about  $13.00 
per  acre  foot  but  the  run  off  would  be  equivalent  to  about 
one-half  of  the  cost  which  would  give  us  a  practical  cost  of 
$6.50  per  acre  foot,  which  would  assure  us  of  approximately 
150,000  acre  feet  of  storage  water  for  this  project  in  re¬ 
turn  for  the  $1,000,000  expended. 

We  vrent  into  some  discussion  relative  to  the  status  of  the 
different  water  rights  on  the  project  especially  the  old  sup¬ 
plemental  in  which  the  contract  called  for  3  acre  feet  of 
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water  or  as  much  more  as  necessary  to  successfully  raise  a 
crop.  Mr.  Stoutemyer  stated  that  it  also  contained  a 
clause  that  this  estimate  was  to  be  the  opinion  of  the  en¬ 
gineer  or  official  in  charge.  His  attention  was  also  called 
to  the  fact  that  common  usage  had  established  more  than 
3  acre  feet  of  water  as  being  necessary  to  which  he  replied 
that  we  had  been  getting  more  water  than  our  contracts 
called  for.  While  the  contracts  stated  3  acre  feet  or  as 
much  more  as  to  successfully  raise  a  crop,  yet  it  did  not  say 
a  maximum  crop. 

The  question  was  also  asked  Mr.  Stoutemyer  if  it  was 
their  intention  in  issuing  this  public  notice  to  define  and 
establish  the  status  of  the  water  rights  and  whether  he  con¬ 
sidered  that  responsibility  of  establishing  this  status  as  be¬ 
longing  to  the  Bureau  of  Reclamation  and  not  to  the  irri¬ 
gation  district.  He  said  he  understood  that  obligation  rested 
with  the  Bureau  of  Reclamation  and  it  was  their  intention 
to  define  and  establish  these  rights. 

August  6,  1930.  Adjourned. 

4752  His  attention  was  also  called  to  the  fact  that  the 
responsibility  of  the  Sunnyside  Valley  Irrigation  Dis¬ 
trict  regarding  these  water  rights  extended  no  further  than 
simply  the  collection  of  charges  as  fiscal  agent  for  the  Gov¬ 
ernment.  He  said  he  realized  that.  The  secretary  asked 
whether  we  might  have  figures  showing  the  cost  of  the  con¬ 
struction  of  storage,  the  amount  that  we  had  paid  for  stor¬ 
age,  the  amount  of  storage  we  are  entitled  to,  and  every¬ 
thing  in  connection  with  the  purchase  of  water  and  water 
rights.  Mr.  Stoutemyer  stated  they  would  be  glad  to  fur¬ 
nish  this  data  for  us. 

Commissioner  Mead  did  not  express  himself  regarding 
the  issue  but  seemed  to  acquiesce  in  Mr.  Stoutemyer ’s  out¬ 
line. 

Another  point  that  was  stressed  was  that  they  had  an 
offer  by  a  local  firm  to  underwrite  the  $1,000,000  worth  of 
storage  and  give  the  Sunnyside  Valley  Irrigation  District 
an  option  to  take  it  up  within  from  say  one  to  three  years 
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at  the  actual  cost.  While  this  was  for  the  purpose  of  giv¬ 
ing  time  to  the  Sunnyside  Valley  Irrigation  District  to 
present  the  matter  to  the  water  users  as  it  was  understood 
that  the  directors  could  not  contract  for  this  amount  of 
water  without  a  vote  of  the  people.  It  was  also  stated  that 
if  this  local  firm  took  up  the  contract  it  might  sell  the  water 
to  some  power  company  and  in  that  event  the  power  com¬ 
pany  would  have  control  of  the  water  to  dispose  of  it  as 
it  saw  fit.  The  question  was  asked  if  this  local  company 
under  wrote  this  $1,000,000  and  then  tendered  an  option  to 
the  Sunnyside  Valley  Irrigation  District  whether  they 
would  reserve  the  power  rights.  Mr.  Stoutemyer  replied 
that  no  reservations  "would  be  made,  that  the  option  would 
contain  no  reservations  at  all. 

One  of  the  points  emphasized  by  Mr.  Stoutemyer  was  that 
in  buying  this  $1,000,000  worth  of  storage  we  are  buying 
an  insurance  against  shortage  in  water  and  that  while  we 
might  not  need  it  every  year,  there  might  be  one  year  it 
would  be  greatly  needed  and  then  if  w*e  did  not  have  it  the 
lack  in  one  year  might  be  more  than  the  total  cost  of  it. 

Superintendent  Preston  then  announced  that  the  time 
had  arrived  for  them  to  depart  for  Ellensburg  and  the  meet¬ 
ing  adjourned  at  once. 

(signed)  F.  E.  FYFE 
President 

Attest : 

(Signed)  O.  W.  HOFFMAN 

Secretary 


August  6,  1930. 


Adjourned. 
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PLAINTIFFS’  EXHIBIT  90. 

Plaintiffs’  Exhibit  90,  Letter  from  A.  E.  Larson  to  B.  E. 
Stoutemyer,  Dated  August  26, 1930. 

4753  Filed  May  6-1942  Charles  E.  Stewart,  Clerk 

Seattle  Chamber  of  Commerce 
Seattle,  Washington 
August  26,  1930. 

Mr.  E.  B.  Stoutemyer,  District  Counsel, 

Bureau  of  Reclamation, 

Interior  Department, 

Portland,  Oregon. 

My  dear  Mr.  Stoutemyer : 

Referring  to  the  matter  of  the  construction  of  the  Cle 
Elum  dam  and  present  water  right  situation  in  the  Yakima 
Valley,  it  is  apparent  that  the  demands  of  this  section  upon 
the  present  storage  facilities  indicate  that  a  real  emergency 
exists  in  the  Yakima  Valley. 

The  fact  that  practically  all  the  storage  water  in  the  Yak¬ 
ima  reservoirs  will  be  withdrawn  for  1930  demands  has 
impressed  us  wdth  this  emergency,  and  today,  at  the  instance 
of  myself,  as  Chairman  of  the  Irrigation  Committee  of  the 
Yakima  Chamber  of  Commerce,  in  conjunction  with  Judge 
S.  J.  Chadwick,  Chairman  of  the  State  Development  Com¬ 
mittee  of  the  Seattle  Chamber  of  Commerce,  a  number  of 
those  interested  wrere  called  to  Seattle  to  confer  with  Sen¬ 
ator  Jones  regarding  the  situation. 

Among  those  present  were  A.  E.  Larson,  of  Yakima,  S.  J. 
Chadwick  of  Seattle,  Joseph  Jacobs  of  Seattle,  Lloyd  Miller 
of  Sunnyside,  Frank  E.  Fyfe  of  Grandview,  0.  W.  Hoff¬ 
man  of  Sunnyside,  R.  K.  Tiffany  of  Olympia,  R.  B.  William¬ 
son,  of  Yakima,  and  F.  L.  McGovern  of  Seattle,  together 
with  Senator  Wesley  L.  Jones. 

A  rather  extensive  discussion  was  had  relative  to  the 
situation  that  exists  in  the  valley,  and  the  conclusion  ex- 
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pressed  above  was  forced  upon  us  that  a  real  emergency 
exists  and  unless  some  action  is  taken  with  regard  to  in¬ 
creasing  the  storage  supply  in  the  Yakima  Valley,  the  addi¬ 
tion  of  70,000  acres  under  the  Kittitas  project  will  endan¬ 
ger  the  whole  structure  as  it  exists  today. 

The  resulting  shortage  of  water  without  prospect  of  im¬ 
mediate  construction  of  the  Cle  Elum  reservoir  would  not 
only  cause  great  damage  to  the  crops  in  the  Valley,  but 
would  inject  into  the  local  situation  questions  of  priority 
of  right  with  prospect  of  precipitating  extensive  litiga¬ 
tion. 

4754  Those  of  us  who  have  had  conferences  with  you 
and  Dr.  Mead  and  Mr.  Walter  have  assured  Senator 
Jones  that  you  are  thoroughly  informed  of  this  emergency, 
and  that  the  difficulty  is  not  a  failure  to  appreciate  this  prob¬ 
lem,  but  to  find  the  best  method  of  its  solution. 

Out  of  the  discussion  which  was  had  this  morning,  we  are 
instructed  to  submit  to  you  three  recommendations. 

(1)  That  the  present  plan,  approved  at  the  recent  Yak¬ 
ima  conference  with  Dr.  Mead,  of  summarily  notifying  the 
Sunnyside  water  users  of  a  change  in  the  interpretation  of 
their  contracts  be  postponed  until  careful  investigation  can 
be  made  by  the  government  of  their  rights  under  the  vari¬ 
ous  contracts  and  the  determination  of  those  rights  made 
after  giving  to  the  water  right  holder  an  opportunity  to  be 
heard.  Discussion  with  some  of  the  prominent  Sunnyside 
water  users  has  led  us  to  believe  that  there  are  serious 
objections  to  this  plan.  There  is  already  a  requirement 
that  adjudication  be  had  of  the  rights  of  the  users  of  the 
water  from  the  Yakima  River,  and  it  w^ould  seem  impossible 
to  determine  the  rights  of  the  contract  holders  under  the 
Sunnyside  Canal  until  the  adjudication  of  the  Yakima  River 
has  been  completed.  Furthermore,  we  now  feel  that  even 
though  it  were  possible,  legally,  to  do  so  without  the  adjudi¬ 
cation,  it  would  create  considerable  opposition  to  issue  the 
public  notice  at  this  time,  completely  changing  present  ideas 
as  to  the  nature  of  the  contract  without  some  opportunity 
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being  given  to  the  water  user  to  be  heard  in  his  own  behalf. 
Already  among  the  few  wrater  users  who  have  expressed 
themselves  upon  a  new  contract,  the  statement  is  heard 
“what  value  can  attach  to  a  new  contract  if  the  old  one 
means  nothing.’’ 

On  the  other  hand,  we  believe  that  the  Sunnyside  water 
users  will  purchase  an  interest  in  the  surplus  to  be  created 
by  the  Cle  Elum  construction  when  they  are  convinced  that 
their  rights  will  be  recognized  under  a  fair  interpretation 
of  the  present  contracts. 

(2)  In  answer  to  direct  questions,  Mr.  Fyfe,  president, 
and  Mr.  Hoffman,  secretary,  of  the  Sunnyside  Valley  Irri¬ 
gation  District,  expressed  the  belief  that  their  Board  of  Di¬ 
rectors  would  enter  into  an  option  agreement  with  the 
United  States  wherein  the  district  should  be  permitted  to 
purchase  an  interest  in  any  surplus  water  which  might  be 
created  by  the  Cle  Elum  reservoir  and  such  further  water 
as  might  be  determined  in  the  investigation  above  referred 
to  as  necessary  for  the  complete  irrigation  of  such  project. 
The  option  to  extend  for  a  two  (2)  year  period  from  date, 
and  such  further  time  as  may  be  necessary  to  submit  such 
contract  to  the  election  of  the  people  after  the  determina¬ 
tion  of  the  rights  under  existing  contracts. 

In  view  of  all  the  circumstances  surrounding  the  problem 
on  the  Sunnyside  project  it  would  seem  that  this  sort  of  an 
agreement  should  satisfy  the  Bureau  of  the  good 
4755  faith  of  the  Sunnyside  water  users.  It  is  obviously 
impossible  at  this  time  for  the  Board  of  Directors 
to  submit  to  the  water  users  any  contract  for  additional 
water  in  view  of  the  unsettled  status  of  the  individual  water 
right  contracts  and  such  a  procedure  would  result  in  an 
overwhelming  defeat  of  such  contract  if  now  submitted. 
The  taking  of  an  option  for  the  purchase  of  this  water  by 
the  District,  subject  to  an  election  of  the  water  users  as 
soon  as  the  determination  referred  to  herein  has  been  made, 
is  within  the  powers  of  the  Board  and  is  all  the  Board  can 
agree  to  do  at  the  present  time.  It  would  seem  that  such 
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contract  would  satisfy  the  Bureau  of  the  good  faith  of  the 
Sunnyside  Water  users  and  at  the  same  time  would  form 
the  basis  of  further  negotiations  for  the  solution  of  this 
very  complicated  problem. 

(3)  The  third  recommendation  made  by  the  conference 
today  is  that  only  the  new  contracts  for  the  sale  of  stored 
water  be  considered  in  determining  compliance  with  the  re¬ 
quirements  of  the  law  relative  to  new  construction.  In 
other  words,  that  deficits  which  may  have  accrued  by  rea¬ 
son  of  construction  previous  to  the  present  requirements 
of  the  law  be  not  taken  into  consideration  in  determining 
the  amount  of  new  contracts  required  by  existing  law  to 
justify  the  immediate  commencement  of  construction  on 
the  Cle  Elum  reservoir.  This  means,  of  course,  that  Sunny- 
side  problems  would  be  completely  divorced  from  the  re¬ 
quirements  of  contracts  for  the  Cle  Elum  reservoir  water, 
excepting  only  as  Sunnyside  may  ultimately  make  a  con¬ 
tract  for  surplus  supply  and  addition  water  if  the  deter¬ 
mination  above  referred  to  shall  prove  it  to  be  necessary. 

We  believe  that  it  is  within  both  the  spirit  and  letter  of 
the  Act  of  Congress  that  this  interpretation  be  given  to  this 
Act.  We  are  also  firmly  convinced  that  the  exigencies  ex¬ 
isting  in  the  Yakima  Valley  require  as  liberal  an  interpre¬ 
tation  of  the  act  as  possible. 

This  Committee,  composed  as  stated  in  the  beginning  of 
this  letter,  is  viewing  the  situation  from  a  state-wide  view¬ 
point.  The  Yakima  project  has  heretofore  been  one  of  the 
most  prosperous  and  successful  projects  undertaken  by  the 
United  States  Reclamation  Bureau.  Crop  failures  due  to 
lack  of  stored  water  would  not  only  be  disastrous  to  the 
Valley  and  to  the  state,  but  would  tend  to  discredit  federal 
reclamation.  Since  the  year  1915,  when,  owing  to  the  fact 
that  the  demand  for  water  had  grown  beyond  the  then  avail¬ 
able  storage  and  severe  crop  losses  were  suffered  through¬ 
out  the  Yakima  Valley,  it  has  been  the  wise  policy  of  the 
Bureau  to  provide  a  water  storage  somewhat  in  advance 
of  actual  needs.  The  present  requirement,  unless  modified, 


is  certain  to  be  viewed  by  many  water  users  as  an  effort  to 
force  the  Sunnyside  people  into  immediate  new  contracts 
through  a  threatened  water  shortage. 

We  believe  that  the  existing  contracts  and  those  available 
wdll  fully  justify  the  construction  of  the  Cle  Elum 

4756  reservoir  if  the  plan  herein  suggested  regarding 
the  Sunnyside  deficit  is  adopted,  and  that  if  the  op¬ 
tion  herein  suggested  is  be  finally  determined  to  exist  will 
be  absorbed,  or  at  least  substantially  reduced,  as  we  have 
every  reason  to  believe  that  the  Sunnyside  people  will  ulti¬ 
mately  contract  for  additional  water  for  this  project. 

Yours  very  truly, 

(Sgd)  A.  E.  LARSON 

A.  E.  LARSON,  Chairman 
Irrigation  Committee, 

Yakima  Chamber  of  Commerce 

AEL/A 

P.  S. — R.  K.  Tiffany  w^as  formerly  Yakima  Project  Super¬ 
intendent  and  Joseph  Jacobs  was  engineer  in  charge  during 
the  construction  of  the  Tieton  unit. 

PLAINTIFFS’  EXHIBIT  91. 

Plaintiffs’  Exhibit  91,  Answer  of  B.  S.  Stoutemyer  to  A.  E. 
Larson,  September  2nd,  1930. 

4757  Filed  May  6  1942  Charles  E.  Stewart,  Clerk 

603  Post  Office  Building 
Portland,  Oregon,  September  2,  1930 

Mr.  A.  E.  Larson, 

Chairman  of  Reclamation  Committee, 

Yakima  Valley  Chamber  of  Commerce, 

Yakima,  Washington. 

Dear  Mr.  Larson : 

Your  letter  of  August  30  inclosing  statement  of  recom¬ 
mendations  made  at  the  conference  in  Seattle  attended  by 
yourself, 


938 


Mr.  S.  J.  Chadwick,  Seattle 
Mr.  Joseph  Jacobs,  Seattle, 

Mr.  Lloyd  Miller,  Sunny  side 
Mr.  Frank  E.  Fyfe,  Grandview 
Mr.  0.  W.  Hoffman,  Sunnyside 
Mr.  R.  B.  'Williamson,  Yakima 
Mr.  F.  L.  McGovern,  Seattle 

has  been  received. 

I  had  rather  anticipated  that  the  recommendations  of  this 
conference  might  have  something  to  do  with  the  proposal 
made  by  yourself  and  other  parties  at  Yakima,  that  a  guar¬ 
antee  corporation  be  organized  to  guarantee  and  make  a  de¬ 
posit  to  secure  the  payment  of  the  cost  of  additional  storage, 
but  I  notice  that  this  proposal  is  not  mentioned  in  the  recom¬ 
mendations  made  at  the  conference,  and  I  would  like  to  ask 
if  the  guarantee  corporation  proposal  has  been  definitely 
abandoned. 

If  I  correctly  understand  it,  the  suggestion  made  by  the 
conference,  to  which  you  refer,  is  that  in  lieu  of  securing 
necessary  repayment  contracts  the  government  give  the 
Sunnyside  Valley  Irrigation  District  a  two-years  option  to 
purchase  additional  water  and  on  that  basis  proceed  with 
the  construction  of  the  Cle  Elum  reservoir. 

Such  an  option  might  increase  the  obligations  of  the  gov¬ 
ernment  to  furnish  water,  as  it  would  have  to  be  prepared 
to  meet  the  additional  demand  for  water  if  the  district 
should  decide  to  accept  the  option,  but  such  an  option  would 
not  offer  any  additional  security  to  the  government  what¬ 
ever  for  repayment  of  costs,  and,  as  the  law  imposes  upon 
the  Secretary  the  duty  of  securing  repayment  contracts  be¬ 
fore  constructing  additional  irrigation  works,  I  do 
4758  not  see  how  the  option  proposal  would  be  of  any  value 
to  the  government  or  aid  in  any  way  in  enabling  us  to 
proceed  with  the  construction  of  the  reservoir. 

The  proposed  public  notice  has  been  approved  and  signed 
by  the  Secretary  and  instructions  issued  for  sending  copies 
to  the  water  users.  This  was  the  plan  which  was  considered 


939 


best  when  we  last  met  at  Yakima  but  apparently  some  of  the 
parties  with  whom  we  conferred  at  that  time  have  changed 
their  minds  since  that  date. 

It  is  possible  that  the  mailing  of  the  notices  may  be  post¬ 
poned  if  there  are  reasons  why  such  a  postponement  would 
be  advisable. 

The  Commissioner  has  authorized  a  form  of  statement  to 
accompany  the  notices  when  the  same  are  mailed  to  the 
water  users.  I  think  this  statement  will  be  of  great  interest 
to  you  and  others  interested  in  the  development  of  the  Yak¬ 
ima  Valley,  and  enclose  a  copy. 

If  it  is  thought  that  more  rapid  progress  can  be  made  by 
sending  out  the  statement  without  the  public  notice  signed 
by  the  Secretary,  and  holding  the  mailing  of  the  notices  in 
abeyance  for  a  time,  it  is  possible  that  some  arrangement 
can  be  made  for  handling  the  matter  in  this  manner. 

Attention  is  called  to  that  part  of  the  statement  reading 
as  follows : 

“We  now  have  an  appropriation  to  begin  the  construction 
of  the  Cle  Elum  reservoir,  but  this  appropriation,  like  all  ap¬ 
propriations  now  made  for  reclamation  purposes,  is  condi¬ 
tional  upon  contracts  for  the  repayment  of  the  money  to  be 
expended.  The  Secretary  of  the  Interior  is  required  to  cer¬ 
tify  that  the  funds  expended  will  probable  be  refunded  and 
such  certificate  cannot  properly  be  based  upon  the  future 
execution  of  the  necessary  contracts  for  repayment.  The 
Secretary  would  be  recreant  in  the  discharge  of  his  trust  to 
proceed  prior  to  the  execution  of  valid  enforceable  con¬ 
tracts.” 

4759  Attention  is  also  called  to  the  last  part  of  this  state¬ 
ment  reading  as  follows: 

“The  existing  law  permits  a  maximum  of  40  years  for 
payment  of  reclamation  costs  and  it  is  proposed  to  allow 
the  Sunnyside  division  the  maximum  time  permitted  by  the 
law  in  paying  for  the  additional  storage  water  needed  in 
that  division.  The  existing  contracts  in  that  division  pro¬ 
vide  for  payment  in  20  annual  instalments,  most  of  which 
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contracts  will  be  paid  out  in  1933.  It  is  proposed  to  contract 
with  the  Sunnyside  Valiev  Irrigation  District  for  the  addi¬ 
tional  water  needed  in  that  district  upon  terms  of  payment 
providing  for  the  payment  of  an  additional  million  dollars 
worth  of  water  in  40  annual  installments,  beginning  in  1934. 

This  would  mean  an  annual  payment  by  the  Sunnyside 
Valley  Irrigation  District  of  approximately  $25,000  on  res¬ 
ervoir  costs,  which  would  be  distributed  by  the  district  over 
the  lands  of  that  district,  which  amount  to  approximately 
70,000  acres.’ ’ 

You  will  notice  that  this  proposal  is  even  more  liberal  than 
the  one  which  wTe  discussed  in  Yakima,  and  is  the  most  lib¬ 
eral  that  is  possible  under  the  law. 

There  payment  of  the  cost  of  the  additional  water  supply 
in  40  annual  installments  without  interest  is  not  quite  the 
same  as  a  free  gift  of  the  additional  storage,  but  is  the  next 
thing  to  it. 

If  the  people  in  the  Yakima  Valley,  particularly  those  in 
the  Sunnyside  division,  are  not  sufficiently  convinced  of  the 
need  of  an  additional  water  supply  to  be  willing  to  contract 
for  it,  even  on  these  extremely  liberal  terms,  there  is  noth¬ 
ing  we  can  do  except  to  wait  until  the  interested  parties 
are  convinced  that  they  need  the  water  and  are  willing  to 
pay  the  cost  without  interest  in  40  annual  installments  as 
proposed. 

4760  We  fully  appreciate  the  advantage  of  anticipating 
coming  events  and  providing  the  necessary  insurance 
against  possible  future  shortages  in  low-water  years  in  ad¬ 
vance  of  the  time  that  the  loss,  which  will  result  from  a  -wa¬ 
ter  shortage,  has  occurred,  rather  than  after  such  time,  and 
are  willing  and  glad  to  do  our  part  toward  this  end ;  but  if 
the  parties  to  be  benefited  have  so  little  interest  in  the  mat¬ 
ter  that  they  are  unwilling  to  contract  for  the  additional 
water  on  the  extremely  liberal  terms  of  40-vears  time  with¬ 
out  interest,  and  prefer  to  take  the  risk  of  an  occasional  wa¬ 
ter  shortage  in  low-water  years,  that  is  after  all  a  matter  for 
them  to  decide,  and  the  best  we  can  do  is  to  cooperate  with 
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them  when  they  are  ready  to  act  and  proceed  as  rapidly  as 
possible  with  the  construction  of  the  reservoir  when  the 
necessary  contracts  have  been  secured. 

Very  truly  yours, 

B.  E.  STOUTEMYER 

enc.  District  Counsel 

CC  of  letter  to 

Mr.  Ralph  B.  Williamson 
Commissioner 
Denver  office 
Yakima  office 

PLAINTIFFS’  EXHIBIT  62. 

Plaintiffs’  Exhibit  62,  Letter  from  Porter  J.  Preston,  Super¬ 
intendent,  to  Sunnyside  Valley  Irrigation  District,  Sep¬ 
tember  16,  1930,  and  Statement  Attached. 

4377  Received  Sep  17  1930  Sunnyside  Valley  Irrigation 
District 

Filed  May  6-1942  Charles  E.  Stewart,  Clerk 

United  States  Department  of  the  Interior 
Bureau  of  Reclamation 

Yakima,  Washington,  September  16,  1930. 

Secretary, 

Sunnyside  Valley  Irrigation  District, 

Sunnyside,  Washington 

Dear  Sir: 

At  our  conference  held  here  during  Dr.  Mead’s  visit  to  the 
project  on  August  6  it  was  suggested  that  a  statement  be 
prepared  setting  forth  the  general  situation  in  regard  to  the 
conditions  which  make  additional  storage  necessary  and  es¬ 
pecially  as  to  that  situation  in  its  relation  to  the  Sunnyside 
Division  of  the  Yakima  project. 
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I  am  enclosing  such  a  statement,  which  has  the  approval 
of  the  Bureau,  for  placing  before  your  water  users  in  such 
a  manner  as  you  may  deem  best. 

I  hope  you  will  find  the  statements  contained  therein  help¬ 
ful  to  a  full  understanding  of  the  situation. 

Yours  very  truly, 

PORTER  J.  PRESTON 

Superintendent. 

Case  No . Exhibit  69 

Cases  Nos.  57738,  57739  &  57740 

Exhibit  69  identified  by  0.  W.  Hoffman  as  Plaintiffs’  Identi¬ 
fication  69  and  marked  as  Plaintiffs’  Exhibit  69  to  deposi¬ 
tion  of  0.  W.  Hoffman. 

HORACE  L.  MILLER 

(Seal)  Notary  Public. 

4378  United  States  Department  of  the  Interior 

Bureau  of  Reclamation 

Statement  concerning  additional  storage  and  related 
matters.  Yakima  project. 

During  the  last  fifty  years  the  rainfall  records,  and  also 
the  stream  records,  show  a  declining  rainfall  and  declining 
runoff,  fluctuating  from  year  to  year  but  averaging  much 
lower  in  recent  years  than  in  the  past.  The  Yakima  Valley 
has  escaped  the  water  shortages  which  have  prevailed  in 
many  other  irrigated  sections,  very  largely  on  account  of 
the  fact  that  the  Reclamation  Bureau  has  constructed  reser¬ 
voirs  in  advance  of  the  construction  of  the  distribution  svs- 
tern  on  some  of  its  divisions. 

On  account  of  the  fact  that  the  Kittitas  division  has  not 
until  this  year  been  in  condition  to  begin  the  use  of  the  nat¬ 
ural  runoff  and  the  stored  water  to  which  that  division  is  en¬ 
titled  we  have  been  able  to  furnish  temporarily  to  some  of 
the  divisions,  particularly  the  Sunnyside  division,  an 
amount  of  water  much  in  excess  of  the  amount  called  for  by 
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the  individual  contracts  of  the  water  users  on  that  division, 
and  even  more  in  excess  of  the  amount  for  which  payment 
is  being  received  under  existing  contracts. 

We  now  have  an  appropriation  to  begin  the  construction 
of  the  Cle  Elum  Reservoir,  but  this  appropriation,  like  all 
appropriations  now  made  for  reclamation  purposes,  is  con¬ 
ditional  upon  contracts  for  the  repayment  of  the 

4379  money  to  be  expended.  The  Secretary  of  the  Interior 
is  required  to  certify  that  the  funds  expended  will 

probably  be  refunded  and  such  certificate  cannot  properly 
be  based  upon  the  future  execution  of  the  necessary  con¬ 
tracts  for  repayment. 

There  is  hereto  attached  a  tabulated  statement,  from 
which  it  will  be  seen  that  the  storage  cost  in  connection  with 
the  Yakima  project  up  to  date  is  approximately  $7,685,000. 
The  estimated  cost  of  the  Cle  Elum  reservoir  is  approxi¬ 
mately  $3,500,000;  estimated  additional  cost  for  Kachess 
spillway,  $150,000,  making  the  total  estimated  cost  of  stor¬ 
age  in  connection  with  the  Yakima  project  $11,335,000. 

Of  this  total,  the  repayment  of  approximately  $5,500,000 
is  secured  by  existing  contracts,  leaving  an  unsecured  bal¬ 
ance  of  $5,835,000.  The  Kittitas  division  is  contracting  for 
an  additional  $728,000  worth  of  water.  The  Sunnvside  Val¬ 
ley  Irrigation  District,  if  present  deliveries  are  to  be  con¬ 
tinued,  should  contract  for  at  least  a  million  dollars  worth  of 
additional  storage.  The  Roza  division,  it  is  estimated,  if 
and  when  constructed,  will  pay  $2,310,000  toward  the  stor¬ 
age  cost ;  and  the  Indian  lands,  in  order  to  pay  for  the  water 
being  received  thereon,  should  pay  an  additional  million 
dollars  toward  storage  costs. 

If  all  of  these  possible  collections  are  realized,  we  should 
have  additional  security  for  $5,038,000,  which  would 

4380  still  leave  a  deficit  of  about  $800,000,  in  the  payment 
of  the  total  cost  of  storage. 

There  is  no  doubt  that  if  the  Roza  division  is  built  the  con¬ 
tract  with  the  Yakima-Benton  Irrigation  District  will  make 
proper  provision  for  payment  of  its  share  of  the  storage  as 
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provided  for  above.  The  Kittitas  district  is  already  making 
arrangements  for  the  purchase  of  the  additional  water 
needed  by  that  district.  The  Indian  matter  is  largely  in  the 
hands  of  Congress,  and  is  one  over  which  the  Secretary  has 
only  limited  control,  subject  to  appropriations  by  and  the 
action  of  Congress.  Solution  of  this  problem  may,  there¬ 
fore,  properly  be  awaited  by  the  Secretary.  The  execution 
of  required  contract  for  the  purchase  of  the  additional  stor¬ 
age  water  needed  by  the  Sunnyside  Division  is  a  prerequi¬ 
site  to  beginning  of  work  on  the  Cle  Elum  reservoir.  The 
question  of  proceeding  with  this  construction,  therefore,  ap¬ 
pears  to  rest  largely  with  the  people  of  the  Sunnyside  Divi¬ 
sion. 

Most  of  the  individual  contracts  in  the  Sunnyside  Divi¬ 
sion  provide  for  the  delivery  of  three  acre-feet  of  water,  or 
so  much  thereof  as  is  necessary  for  beneficial  use,  but  actual 
deliveries  have  averaged  about  3.7  acre-feet  at  the  land, 
which  requires  the  diversion  of  one  acre-foot  per  acre 
4381  at  the  canal  headgate  over  and  above  the  amounts 
provided  for  in  the  existing  individual  contracts. 

This  water  has  been  furnished  in  the  past  out  of  the  sup¬ 
ply  that  belongs  to  the  new  divisions  and  which  will  now’  be 
taken  by  the  Kittitas  district  as  it  goes  into  operation  and 
uses  the  372,000  acre-feet  to  which  that  district  will  be  en¬ 
titled.  This  use  will  materialize  very  rapidly  in  the  next 
year  or  two,  as  the  Kittitas  district  is  likely  to  be  in  condi¬ 
tion  to  use  its  full  supply  in  the  next  two  or  three  years. 

The  individual  contracts  in  the  Sunnyside  district,  like 
most  of  the  other  water  contracts  in  this  valley,  contain  a 
provision  under  which  a  water  shortage  w’ill  be  prorated  to 
the  users  in  that  district  in  years  of  unusually  low  water, 
the  contracts  providing  that  the  Government  shall  not  be  re¬ 
sponsible  for  furnishing  a  full  three  acre-feet  in  years  of 
unusual  drouth  or  low  water. 

The  condition  which  confronts  the  water  users  of  this  val¬ 
ley,  and  particularly  those  of  the  Sunnyside  division,  unless 
additional  storage  is  provided,  is  this :  The  first  low  water 
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year  after  the  Kittitas  district  goes  into  full  operation  there 
will  be  a  water  shortage  in  the  Sunnyside  division  which 
may  result  in  a  crop  loss  in  one  year  that  quite  likely  will 
exceed  the  total  cost  which  would  be  required  to  provide  the 
additional  reservoir  capacity. 

4382  This  situation  is  not  generally  understood  by  the 
water  users,  who  have  been  temporarily  receiving  ex¬ 
cess  water  which  will  now  be  used  by  the  divisions  entitled 
thereto. 

The  existing  law  permits  a  maximum  of  40  years  for  pay¬ 
ment  of  reclamation  costs  and  it  is  proposed  to  allow  the 
Sunnyside  division  the  maximum  time  permitted  by  the  law 
in  paying  for  the  additional  storage  water  needed  in  that 
division.  The  existing  contracts  in  that  division  provide  for 
payment  in  20  annual  instalments,  most  of  which  contracts 
will  be  paid  out  in  1933.  It  is  proposed  to  contract  with  the 
Sunnyside  Valley  Irrigation  District  for  the  additional  wa¬ 
ter  needed  in  that  district  upon  terms  of  payment  providing 
for  the  payment  of  an  additional  million  dollars  worth  of 
water  in  40  annual  installments,  beginning  in  1934. 

This  would  mean  an  annual  payment  by  the  Sunnyside 
Valley  Irrigation  District  of  approximately  $25,000  on  res¬ 
ervoir  costs,  which  would  be  distributed  by  the  district  over 
the  lands  of  that  district,  which  amount  to  approximately 
70,000  acres. 

PORTER  J.  PRESTON, 
Superintendent. 

4383  Yakima  Storage 


Present  Financial  Status : 

Storage  cost  to  date . $  7,685,000 

Cle  Elum  (estimated  cost)  .  3,500,000 

Kachess  Spillway  (estimated  cost) .  150,000 


Total . $11,335,000 

Less  present  contracts .  5,500,000 


Balance  unsecured 


$5,835,000 
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Proposed  Allocation  Additional  Cost : 

Sunnyside  District  . $1,000,000 

Kittitas  (additional)  .  728,000 


Roza  .  2,310,000 

Indian  lands .  1,000,000  5,03S,000 


Unallotted  at  this  time . $  797,000 

Present  Use  and  Contract  Obligations. 

Area  Acre  Charge  for  Per  Per  Acre 
District  Acres  Feet  Storage  Acre  Foot 

Sunnvside  ....  97,800  460,000  $  500,000  $  5.14  $1.08 

Tieton  .  32,000  100,000  $  635,000  $19.80  $6.35 

Kittitas  .  70,000  260,000  $1,690,000  $24.20  $6.50 

Indian  .  72,000  .  $2,260,000  $31.40  .... 

Warren  Act  . .  43,500  .  $  214,000  . 

Proposed  Use  and  Payments. 

Area  Acre  Charge  for  Per  Per  Acre 
District  Acres  Feet  Storage  Acre  Foot 

Sunnvside  _  97,800  460,000  $1,500,000  $15.30  $3.28 

Tieton  .  32,000  100,000  $  635,000  $19.80  $6.35 

Kittitas  .  70,000  372,000  $2,418,000  $34.50  $6.50 

Roza  .  66,000  370,000  $2,400,000  $36.40  $6.50 

Indian  . 120,000  .  $3,260,000  $27.20 

Warren  Act  . .  43,500  .  $  214,800  . 

•  ***••••• 
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PLAINTIFFS’  EXHIBIT  27. 

Plaintiffs’  Exhibit  27,  Public  Notice  February  7, 1929,  Based 

on  Land  Classification. 

4006  Filed  May  6-1942  Charles  E.  Stewart,  Clerk. 

COPY 

UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  RECLAMATION 
SUNNYSIDE  DIVISION,  YAKIMA  PROJECT. 
Cases  Nos.  57738,  57739  &  57740 

Exhibit  29  identified  by  M.  D.  Scroggs  as  Plaintiffs’ 
Identification  29  and  marked  as  Plaintiffs’  Exhibit  29  to 
deposition  of  M.  D.  Scroggs. 

HORACE  L.  MILLER 
(Seal)  Notary  Public. 

Public  Notice  of  Annual  Water  Charges 

(Act  of  June  17,  1902,  32  Stat.,  388,  as  amended  or  sup¬ 
plemented) 

Washington,  D.  C.,  Feb.  7, 1929 

1.  Classification  of  Project  Lands. — For  the  purpose  of 
equitably  determining  operation  and  maintenance  charges 
for  lands  of  the  Sunnyside  division,  Yakima  project,  Wash¬ 
ington,  under  public  notice,  have  been  divided  by  the  Sunny¬ 
side  Valley  Irrigation  District  into  three  classes,  according 
to  water  requirements,  namely:  (A),  (B),  and  (C),  and  a 
map  showing  such  classification  is  on  file  in  the  office  of  the 
project  superintendent  and  in  the  office  of  the  irrigation 
district. 

2.  Operation  and  Maintenance  Charges  for  Project 
lands. — For  the  irrigation  season  of  1929  and  thereafter 
until  further  notice  each  acre  of  irrigable  land  described  in 
paragraph  1,  whether  water  is  used  or  not,  shall  be  charged 
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with  a  minimum  operation  and  maintenance  charge  of  one 
dollar  and  fifty  cents  ($1.50),  which  will  permit  delivery  of 
not  more  than  the  following  amounts  of  water,  and  in  ac¬ 
cordance  with  the  following  schedule  per  irrigable  acre : 

Water  delivered  for 
minimum  charge 

To  lands  of  Class  (A) — 3  acre-feet 
To  lands  of  Class  (B) — 3^  acre-feet 
To  lands  of  Class  (C) — 4M>  acre-feet 

Monthly  schedule  of  deliveries 
to  all  three  classes  of  land 

April —  13.3%  August —  16.7% 

May —  15.0%  September —  11.7% 

June —  18.3%  October —  6.7% 

July —  18.3% 

4007  The  above  deliveries  will  be  contingent  on  beneficial 
use,  as  determined  by  the  project  superintendent. 
For  additional  water  delivered  during  each  of  the  months  of 
June,  July,  and  August,  in  excess  of  the  foregoing  monthly 
schedule,  the  rate  shall  be  one  dollar  and  fifty  cents  ($1.50) 
per  acre-foot.  When  available,  water  in  excess  of  the  sched¬ 
ule  will  be  delivered  during  the  other  months  of  the  season, 
without  extra  charge.  Provided,  That  for  newly-reclaimed 
lands  no  charge  will  be  made  for  water  actually  needed  in 
excess  of  the  amount  covered  by  a  charge  of  one  dollar  and 
fifty  cents  ($1.50)  per  irrigable  acre  at  the  said  rates. 

3.  Charges  for  Excess  Water  for  Lands  Under  Supple¬ 
mental  Water-right  Contracts. — For  lands  receiving  water 
under  said  division  by  virtue  of  certain  supplemental  water- 
right  contracts  with  the  United  States,  under  the  provisions 
of  which  a  minimum  charge  is  fixed  which  permits  the  de¬ 
livery  of  not  more  than  three  (3)  acre-feet  per  acre  per 
annum,  the  charge  for  additional  water  above  the  amount 
specified  shall  be  one  dollar  and  fifty  cents  ($1.50)  per  acre- 
foot  for  water  delivered  in  excess  of  the  above  schedule  dur- 
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ing  the  months  of  June,  July  and  August  for  the  irrigation 
season  of  1929  and  thereafter  until  further  notice. 

4.  Water-rental  Charges  for  Lands  Outside  the  Project. — 
For  storage  water  which  may  be  furnished  lands  outside 
the  limits  of  said  division  of  said  project  the  charge  shall 
be  one  dollar  ($1.)  per  acre-foot  for  the  irrigation  season  of 
1929  and  thereafter  until  further  notice. 

5.  Time  of  Payment. — All  water  charges  announced 
herein  are  due  and  payable  on  December  31  following  the 
irrigation  season. 

(Signed)  E.  C.  FINNEY 
First  Assistant  Secretary. 

4008  In  the  District  Court  of  the  United  States 

For  the  District  of  Columbia 
Holding  an  Equity  Court. 

No.  57738 

Mazine  Z.  Fox,  et  als, 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

No.  57739 

Philip  Louis  Parks, 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

No.  57740 

Jacob  F.  Ottmuller, 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

United  States  of  America, 

Eastern  District  of  Washington,  Southern  Division 
Yakima  County,  ss.: 

I,  Horace  L.  Miller,  Commissioner  appointed  to  take  the 
deposition  of  M.  D.  Scroggs,  do  hereby  certify  that  the  fore¬ 
going  is  a  full,  true  and  correct  copy  of  Public  Notice  Num- 
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ber  29,  dated  February  7,  1929,  being  Plaintiff’s  Exhibit 
Number  29,  and  which  was  identified  and  offered  in  evidence 
in  connection  with  the  testimony  of  M.  D.  Scroggs. 

In  Witness  Whereof  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal,  this  14th  day  of  March,  A.D.  1939. 

HORACE  L.  MILLER, 

(Seal)  Commissioner. 

4009  State  of  Washington, 

County  of  Yakima ,  ss.: 

I,  M.  D.  Scroggs,  Irrigation  Manager  of  the  Sunnyside 
Division  of  the  Yakima  Project,  do  hereby  certify  that  the 
foregoing  is  a  full,  true  and  correct  copy  Public  Notice 
Number  29,  dated  February  7,  1929,  identified  by  me  during 
the  taking  of  my  deposition  in  the  cases  of  Fox  et  als,  Parks 
et  al  and  Ottmuller  versus  Harold  L.  Ickes,  Secretary  of  the 
Interior,  numbers  57738,  57739  and  57740,  as  Plaintiffs’ 
Exhibit  Number  29. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  this 
8th  day  of  March,  A.  D.  1939. 

MAURICE  D.  SCROGGS, 

Irrigation  Manager  of  the  Sunnside 

Division  of  the  Yakima  Project. 

***#•*•#•• 

DEFENDANT’S  EXHIBIT  17. 

Defendant’s  Exhibit  17,  Public  Notice  of  October  17,  1930, 
and  Rules  and  Regulations. 

2015  Filed  Apr  18  1942.  Charles  E.  Stewart,  Clerk. 

Department  of  the  Interior 
Bureau  of  Reclamation 
Washington,  D.  C. 

Office  of  the  Commissioner 

Certificate. 

Pursuant  to  the  provisions  of  the  Act  of  Congress  ap¬ 
proved  August  24,  1912  (37  Stat.,  497),  I  Hereby  Certify 
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that  the  annexed  photostat  copy  of  Notice  and  Rules  and 
Regulations  of  October  17, 1930,  constitute  a  full,  true,  and 
literal  exemplification  of  said  Notice  and  Rules  and  Regu¬ 
lations  contained  in  the  official  files  in  the  custody  of  this 
office. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  Bureau  of  Reclamation  to  be  affixed, 
this  8th  day  of  February,  A.  D.  1940. 

(Seal)  JOHN  C.  PAGE, 

Commissioner, 

Bureau  of  Reclamation. 

2016  Oct  17  1930 

Notice  and 

Rules  and  Regulations 

As  to  Water  Deliveries  in  the 
Sunnyside  Valley  Irrigation  District 
For  the  Year  1931  and  Subsequent  Years 
and  Determination  of  Amount  of  Water  Required 

The  water  applications  and  water  right  contracts  which 
determine  the  limit  of  the  individual  water  rights  in  the 
Sunnyside  Valley  Irrigation  District  provide  in  most  cases, 

(A) ,  for  the  delivery  of  three  (3)  acre-feet  of  water  or 

so  much  thereof  as  is  necessary  for  beneficial  use  in 
years  of  ordinary  runoff  in  Yakima  River,  with  a 
provision  for  a  pro  rata  reduction  in  years  of  un¬ 
usual  drouth  or  low  water. 

(B) .  Some  of  such  applications  or  contracts  provide  for 

delivery  of  3  acre-feet  subject  to  a  proviso,  “that 
the  amount  of  water  furnished  shall  be  limited  to 
the  amount  beneficially  used  upon  said  lands”. 

(C) .  Still  other  applications  or  contracts  provide  for  de¬ 

livery  of  3  acre-feet  per  annum  per  acre,  “or  as 
much  more  water  as  will  be  required  to  successfully 
irrigate  the  land,  the  amount  so  required  to  be  de¬ 
termined  by  the  authorized  agent  of  the  United 
States”  and  subject  to  the  proviso  “that  the  amount 
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of  water  furnished  shall  be  limited  to  the  amount 
beneficially  used  upon  such  lands”  and  the  further 
provision  “that  the  United  States  shall  not  be  re¬ 
sponsible  for  the  failure  to  supply  water  under  this 
contract  caused  by  insufficient  supply  of  water  in 
Yakima  River  due  to  hostile  diversion  or  unusual 
drouth.” 

The  amount  of  water  required  to  grow  a  successful 
crop  depends  largely  on  the  amount  of  labor  and  money 
expended  in  preparing  the  land,  providing  equipment  for 
economical  use  of  water  and  caring  for  the  water  to  avoid 
waste.  Cheap  storage  sites  are  available  on  the  Yakima 
River,  particularly  at  Lake  Cle  Elum,  and  it  may  be  cheaper 
to  provide  additional  storage  than  to  provide  the  necessary 
labor  and  equipment  to  secure  an  economical  use  of 
2017  water.  If  the  purchase  of  additional  storage  is  pre¬ 
ferred  to  strict  economy  in  the  use  of  the  existing 
water  supply,  the  opportunity  is  available  to  provide  addi¬ 
tional  storage  by  participation  in  the  construction  of  an¬ 
other  reservoir. 

Owing  to  the  fact  that  the  canal  system  of  the  Kittitas 
division  of  the  Yakima  project  has  not  heretofore  been  com¬ 
pleted  and  the  lands  of  that  division  have  not  heretofore 
been  ready  to  use  the  stored  water  to  which  they  are  en¬ 
titled,  it  has  been  possible  to  allow  the  water  users  of  the 
Sunnyside  Valley  Irrigation  District  the  temporary  use  of 
water  in  excess  of  the  amounts  specified  in  their  respective 
contracts  and  water  applications,  but  the  Kittitas  division 
is  now  beginning  the  use  of  the  water  to  which  it  is  entitled 
under  the  contract  between  the  Kittitas  Reclamation  Dis¬ 
trict  and  the  United  States  and  it  has  now  become  necessary 
to  limit  water  deliveries  in  the  Sunnyside  Valley  Irrigation 
District  to  the  amounts  specified  in  the  contracts  and  water 
applications  applicable  to  the  lands  of  that  district. 

In  order  that  all  water  users  in  the  Sunnyside  Valley 
Irrigation  District  may  know  in  advance  that  economy  in 
the  use  of  water  will  hereafter  be  necessary,  and  be  pre- 
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oared  to  take  care  of  the  water  and  use  it  to  the  best  advan¬ 
tage,  notice  is  hereby  given  that  as  to  all  lands  except  those 
above  referred  to  in  paragraph  (C),  during  the  year  1931 
and  subsequent  years,  until  further  notice,  water  deliveries 
in  that  district  will  be  limited  to  three  (3)  acre-feet  per 
irrigable  acre  per  year  as  specified  in  the  said  con- 
2018  tracts  and  applications,  except  in  years  of  unusual 
drouth  or  low  water  when  it  will  be  necessary  to  limit 
deliveries  to  a  somewhat  smaller  amount  as  provided  for  in 
said  contracts  applicable  to  the  lands  of  the  district;  pro¬ 
vided  for  in  said  contracts  applicable  to  the  lands  of  the 
district ;  provided,  however,  that  so  long  as  there  is  surplus 
stored  water  available  not  required  to  meet  the  contract 
obligations  of  the  United  States  to  other  parties,  water  in 
excess  of  3  acre-feet  may  be  rented  by  water  users  of  the 
Sunnyside  Valley  Irrigation  District  of  the  classes  referred 
to  above  as  “A”  and  “B”  whose  rights  are  limited  under 
their  applications  and  contracts  to  3  acre-feet.  The  water 
rental  charge  for  such  extra  water  in  excess  of  3  acre-feet, 
used  during  the  irrigation  season  of  1931,  will  be  one  dollar 
and  fifty  cents  ($1.50)  per  acre-foot,  and  the  rental  rate 
will  be  announced  annually  for  subsequent  seasons.  All 
money  collected  for  the  rental  of  such  extra  water  will  be 
applied  toward  the  payment  of  the  unsecured  portion  of  the 
construction  costs  of  the  reservoir  system  of  the  Yakima 
Project. 

The  determination  “by  the  authorized  agent  of  the 
United  States”  of  the  amount  of  water  required,  “to  suc¬ 
cessfully  irrigate”  the  lands  subject  to  the  above  quoted 
clause  referred  to  in  paragraph  “C”  will  be  made  during 
the  year  1931  and  deliveries  to  such  lands  in  1932  and  sub¬ 
sequent  years  will  be  governed  by  such  determination,  ex¬ 
cept  in  years  of  unusual  drouth  or  low  water  when  it  will  be 
necessary  to  limit  deliveries  to  a  somewhat  smaller  amount 
as  provided  for  in  said  contracts  applicable  to  such  lands. 

JOHN  H.  EDWARDS, 

Assistant  Secretary  of  the  Interior . 

•  ••••••••• 
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PLAINTIFFS’  EXHIBIT  39. 

Plaintiffs’  Exhibit  39,  Letter  from  Secretary  of  Interior  to 
President  of  December  11th,  1930. 

4227  Exhibit  E 

December  11, 1930. 

My  Dear  Mr.  President : 

The  acts  of  Congress  of  March  7, 1928  (45  Stat.  200,  228, 
and  of  March  4, 1929,  45  Stat.  1562, 1592),  make  appropria¬ 
tions  of  $500,000  and  $1,000,000,  respectively,  for  the  con¬ 
struction  of  Cle  Elum  Dam,  Yakima  project.  By  act  of 
May  14, 1930,  46  Stat.  279,  308,  the  unexpended  balances  of 
these  appropriations  were  made  available  during  the  fiscal 
year  1931. 

Section  4  of  the  act  of  June  25,  1910,  provides,  in  effect, 
that  after  the  date  of  that  act  no  irrigation  project  to  be 
constructed  under  the  act  of  June  17,  1902,  32  Stat.  388,  and 
amendatory  acts  shall  be  undertaken  until  the  project  shall 
have  been  recommended  by  the  Secretary  of  the  Interior 
and  approved  by  the  direct  order  of  the  President. 

Subsection  B,  section  4,  of  the  act  of  December  5,  1924 
(43  Stat.  702),  provides  as  follows: 

“That  no  new  project  or  new  division  of  a  project  shall 
be  approved  for  construction  or  estimates  submitted  there¬ 
for  by  the  Secretary  until  information  in  detail  shall  be  se¬ 
cured  by  him  concerning  the  water  supply,  the  engineering 
features,  the  cost  of  construction,  land  prices,  and  the  prob¬ 
able  cost  of  development,  and  he  shall  have  made  a  finding 
in  writing  that  it  is  feasible,  that  it  is  adaptable  for  actual 
settlement  and  farm  homes,  and  that  it  will  probably  return 
the  cost  thereof  to  the  United  States.” 

As  the  sixth  and  last  of  a  series  of  dams  for  regulating 
and  storing  the  waters  of  the  Yakima  River  and  tributaries, 
it  is  proposed  to  construct  an  earth-  and  gravel-fill  storage 
dam  located  on  the  Cle  Elum  River,  a  tributary  of  the  Yak¬ 
ima  River.  This  dam  is  to  have  a  maximum  height  of  about 
125  feet,  a  crest  length  of  700  feet,  and  a  volume  of  about 
450,000  cubic  yards  of  material,  forming  a  reservoir  with 
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an  area  of  4,680  acres  for  storage  of  435,000  acre-feet  of 
water  for  the  irrigation  of  lands  under  the  Yakima  project. 

The  cost  of  the  storage  dam  is  estimated  at  $2,800,000, 
4228  of  the  reservoir  right-of-way  $300,000,  and  of  flowage 
rights  and  contingencies  $400,000,  making  the  total 
estimated  cost  $3,500,000.  This  constitutes  a  part  of  the 
storage  system  of  the  project,  the  total  actual  and  esti¬ 
mated  cost  of  which  is  $11,558,000.  Of  this  amount  the  re¬ 
turn  of  $6,996,000  is  guaranteed  under  existing  contracts, 
leaving  a  balance  of  $4,562,000,  the  repayment  of  which  will 
be  provided  for  as  follows :  Five  hundred  eighty  thousand 
dollars  is  to  be  repaid  by  the  Wapato  Indian  Reservation, 
$1,000,000  by  rentals  from  the  Sunnyside  division  of  the 
Yakima  project,  and  the  remainder  by  the  Roza  and  Kenne¬ 
wick  divisions  of  the  project. 

The  development  is  believed  to  be  feasible,  the  project  is 
adaptable  for  actual  settlement  and  farm  homes,  and  the 
cost  of  construction  of  the  dam  will  in  all  probability  be 
returned  to  the  United  States. 

It  is  recommended  that  this  work  be  approved,  and  that 
the  necessary  authority  be  issued  to  this  Department  to 
make  contracts  for  the  construction  of  the  dam  and  to  pro¬ 
ceed  with  the  work. 

Very  truly  yours, 

(Signed)  RAY  LYMAN  WILBUR. 
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PLAINTIFFS’  EXHIBIT  13. 

Plaintiffs’  Exhibit  13,  Public  Notice  of  May  5th,  1932. 

3909  Cases  Nos.  57738,  57739  &  57740 

Exhibit  39  identified  by  M.  D.  Scroggs  as  Plaintiffs’ 
Identification  39  and  marked  as  Plaintiffs’  Exhibit  39  to 
deposition  of  M.  D.  Scroggs. 

HORACE  L.  MILLER 

(Seal)  Notary  Public. 

Filed  May  6-1942  Charles  E.  Stewart,  Clerk 

United  States  Department  of  the  Interior 
Bureau  of  Reclamation 

Sunnvside  Division,  Yakima  Project,  Washington 
Notice  of  Water  Duty  Determination 

Washington,  D.  C.  May  5, 1932 

Whereas,  pursuant  to  the  provisions  of  the  public  notice 
of  October  17,  1930,  reading  in  part  as  follows : 

The  determination  “by  the  authorized  agent  of  the  United 
States”  of  the  amount  of  water  required  “to  successfully 
irrigate”  the  lands  subject  to  the  above  quoted  clause  re¬ 
ferred  to  in  paragraph  “C”  will  be  made  during  the  year 
1931  and  deliveries  to  such  lands  in  1932  and  subsequent 
years  will  be  governed  by  such  determination  except  in 
years  of  unusual  drouth  or  low  water  when  it  will  be  neces¬ 
sary  to  limit  deliveries  to  a  somewhat  smaller  amount  as 
provided  for  in  said  contracts  applicable  to  such  lands, 
the  lands  designated  under  paragraph  “C”  of  said  public 
notice  have  been  classified  and  a  determination  made  of  the 
quantity  of  water  required  to  successfully  irrigate  the  sev¬ 
eral  classes  of  lands  under  said  paragraph  “C”  of  said 
public  notice  by  the  undersigned  as  the  authorized  agent  of 
the  United  States  for  such  purpose,  as  provided  in  the  terms 
of  the  several  water-right  applications  and  contracts  gov¬ 
erning  the  use  of  water  upon  said  lands : 
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Now,  Therefore,  Notice  is  hereby  given  of  such  classifica¬ 
tion  and  determination  as  follows : 

3910  For  Old  Supplemental  Lands  Classified  in  the  W.  W. 
Johnston  Report  of  February,  1932,  as — 

Class  No.  1 — 3  acre-feet  per  acre 
Class  No.  2 — 3  acre-feet  per  acre 
Class  No.  3 — 3.5  acre-feet  per  acre 
Class  No.  4 — 4  acre-feet  per  acre 
Class  No.  5 — 5  acre-feet  per  acre 

Pursuant  to  the  said  classification,  the  project  superinten¬ 
dent  is  authorized  to  send  to  the  owners  of  said  lands  no¬ 
tices  in  the  following  form : 

Pursuant  to  notice  issued  by  the  Secretary  of  the  Interior 
dated  May  5,  1932,  notice  is  given  that  the  tract  of  land 

shown  by  the  water  users  records  under  Serial  No . as 

having  an  irrigable  area  of . acres  and  as  in  the  owner¬ 
ship  name  of . ,  has  been  de¬ 
termined  to  belong  in  Class  No . and  that  except  in 

years  of  unusual  drouth  or  low  water,  when  water  deliveries 
to  said  lands  may  be  limited  to  less  than  the  quantities  here¬ 
in  designated,  the  amount  indicated  for  that  class  will  con¬ 
stitute  the  required  water  deliveries  to  said  land. 

Notice  is  further  given  that  beginning  with  the  irrigation 
season  of  1932,  and  until  further  notice,  water  deliveries  to 

or  for  the  said . acres  under  said  Serial  No . ,  in 

excess  of  the  above  determined  quantity  per  acre,  will  be 
subject  to  water  rental  charges  at  rates  established  in  Pub¬ 
lic  Notice  for  the  irrigation  season  of  1932  and  in  subsequent 
public  notices. 

(Sgd.)  JOS.  M.  DIXON 

First  Assistant  Secretary 
of  the  Interior. 
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3911  In  the  District  Court  of  the  United  States 
For  the  District  of  Columbia 

Holding  an  Equity  Court. 

No.  57738 

Mazine  Z.  Fox,  et  als., 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

No.  57739 

Philip  Louis  Parks, 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

No.  57740 

Jacob  F.  Ottmuller, 


v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

United  States  of  America, 

Eastern  District  of  Washington ,  Southern  Division , 
Yakima  County,  ss. 

I,  Horace  L.  Miller,  Commissioner  appointed  to  take  the 
deposition  of  M.  D.  Scroggs,  do  hereby  certify  that  the  fore¬ 
going  is  a  full,  true  and  correct  copy  of  form  of  notice  of 
water  duty  determination  issued  by  the  First  Assistant  Sec¬ 
retary  under  date  of  May  5,  1932,  being  Plaintiff’s  Exhibit 
No.  39,  and  which  was  identified  by  and  offered  in  evidence 
in  connection  with  the  testimony  of  M.  D.  Scroggs. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  af¬ 
fixed  my  official  seal,  this  14th  day  of  March  A.  D.  1939. 

HORACE  L.  MILLER 

(Seal).  Commissioner. 
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3912  State  of  Washington, 

County  of  Yakima,  ss: 

I,  M.  D.  Scroggs,  Irrigation  Manager  of  the  Sunnyside  Di¬ 
vision  of  the  Yakima  Project,  do  hereby  certify  that  the 
foregoing  is  a  full,  true  and  correct  copy  of  form  of  notice 
of  water  duty  determination  issued  by  the  First  Assistant 
Secretary  under  date  of  May  5,  1932,  which  was  identified 
by  me  in  the  taking  of  my  deposition  in  the  cases  of  Fox 
et  als.,  Parks  et  al  and  Ottmuller  versus  Harold  L.  Ickes, 
Secretary  of  the  Interior,  numbers  57738,  57739  and  57740, 
being  Plaintiff’s  exhibit  Number  39. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  this 
8th  day  of  March,  A.  D.  1939. 

MAURICE  D.  SCROGGS 
Irrigation  Manager  of  the  Sunnyside 
Division  of  the  Yakima  Project . 

•  •••#•*••« 
DEFENDANT’S  EXHIBIT  74. 

Defendant’s  Exhibit  74,  The  Following  Excerpt  Only  from 

Johnston’s  Report: 

3371  “According  to  the  irrigation  manager,  Mr.  M.  D. 

Scroggs,  the  practice  in  administering  water  deliv¬ 
ery  under  these  contracts  has  been  to  supply  on  the  basis 
of  a  three  acre  foot  duty  in  all  cases  where  requests  for 
larger  deliveries  were  not  made.  In  the  event  that  such 
requests  were  made  the  ditch  riders  were  authorized  to 
increase  delivery  up  to  25%  above  the  three  acre  foot  mea¬ 
surement,  provided  the  water  was  available  and  there  was 
reasonable  evidence  that  such  excess  was  needed.  In  the 
event  that  a  still  larger  amount  is  desired  the  approval  of 
the  water  master  or  the  irrigation  manager  is  required. 
The  last  statement  applies  particularly  to  the  old  supple¬ 
mental  lands  *  *  *.  The  determination  of  the  amount 
needed  in  excess  of  three  acre  feet  has  been  a  matter  of 
determination  in  the  field  at  the  time  when  excess  was  re¬ 
quested  and  has  been  based  on  the  appearance  and  needs 
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of  the  crop  at  that  time.  As  the  years  have  passed  it  has 
come  to  be  recognized  that  certain  tracts  needed  more  than 
others  so  that  reexamination  has  not  always  been  necessary. 
Generally  speaking,  however,  the  above  procedure  has  been 
followed.,, 

•  ••••••••« 

3392  “It  has  been  the  practice  to  make  the  greatest  pos¬ 
sible  use  of  spring  runoff.  In  so  far  as  possible  from 

3393  the  standpoint  of  canal  and  lateral  capacity,  the 
water  user  has  been  unrestricted  in  the  amounts  of 

water  used  up  until  the  time  when  it  become  necessary  to 
divert  from  the  storage  reservoirs,  which  has  generally 
been  June  1st  or  later.  In  fact  they  have  been  encouraged 
to  make  a  maximum  use  of  the  irrigation  supply  during  the 
early  months.” 

•  •••*••••« 

3387  ‘  ‘  Most  of  the  extremely  sandy  fields  of  old  alfalfa 

likewise  have  only  four  irrigations  per  season,  but 
frequently  it  is  necessary  to  use  twice  as  much  water  for 
irrigation,  in  order  to  cover  the  field,  than  is  the  case  with 
a  fine,  sandy  loam.” 

•  ••••••••* 

3382  “Irrigators  in  the  Sunyside  Valley  are  experts  in 
the  art  of  distributing  their  irrigation  water  '  *  *. 
Generally  the  water  is  divided  over  a  given  number  of  fur¬ 
rows  and  is  allowed  to  run  there  for  eight,  twelve,  twenty- 
four,  thirty-six  or  forty-eight  hours,  depending  upon  the 
time  required  for  the  water  to  reach  the  lower  end  of  the 
furrows  and  the  amount  of  ‘soaking’  that  the  farmer  con¬ 
siders  necessary.” 

“Irrigators  in  the  Sunnyside  Valley  are  experts  in  the 
art  of  distributing  their  irrigation  water.” 
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PLAINTIFFS’  EXHIBIT  10. 

Plaintiffs’  Exhibit  10,  Instructions  and  Regulations  for 

Ditchriders. 

3866  Filed  May  6  -  1942.  Charles  E.  Stewart,  Clerk. 

Department  of  the  Interior 
Bureau  of  Reclamation 

Instructions  &  Regulations 
For 

Ditchriders 

Cases  Nos.  57738,  57739  &  57740 

Exhibit  47  indentified  by  M.  D.  Scroggs  as  Plaintiffs’ 
Identification  47  and  marked  as  Plaintiffs’  Exhibit  47  to 
deposition  of  M.  D.  Scroggs. 


Notary  Public 

Yakima  Project 
Sunny  side  Division 

3867  Instructions  &  Regulations 

For 

Ditchriders 

Sunnyside  Division — Yakima  Project 

A  general  guide  to  assist  the  ditchrider  in  carrying  out 
his  very  important  duties.  Changes  and  amendments  will 
be  made  in  these  regulations  and  instructions  from  time  to 
time,  and  will  be  furnished  the  ditchrider  in  the  form  of 
sheets  that  can  be  inserted  in  this  book. 

MAURICE  D.  SCROOGS, 

Irrigation  Manager. 

Sunnyside,  Wash. 

February  12,  1930 
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3868  Operation 
1.  Distribution — 

Bugle  Call — Each  morning  at  6 :30  o  ’clock,  the  ditchriders 
will  report  personally,  by  ’phone,  to  the  watermasters,  the 
gage  readings  of  the  Main  and  branch  canals. 

Report  to  office — During  the  irrigation  season,  each  ditch- 
rider  will  communicate  with  the  office  at  Sunnyside  at  least 
twice  every  week  day  and  once  every  Sunday.  If  telephone 
arrangements  will  not  permit  you  to  report  from  the  field 
after  covering  your  headweirs,  you  will  report  immediately 
on  returning  home. 

Main  Canal  Operations — No  change  will  be  made  in  the 
dashboards  of  any  Main  Canal  drop  without  express  in¬ 
structions  from  the  Watermaster. 

No  lateral  diversion  from  the  Main  Canal  will  be  in¬ 
creased  or  reduced  without  48  hours’  notice,  except  on 
special  arrangement  with  watermaster. 

3869  Inspect  all  fills  ■with  the  greatest  care  and  thor¬ 
oughness.  Report  promptly  any  unsatisfactory  con¬ 
dition.  The  Main  Canal  is  never  safe  from  disaster.  It  is 
our  first  and  greatest  care. 

The  high  water  line  will  be  painted  on  Main  Canal  drops 
and  structures.  Never,  under  any  conditions,  is  the  water 
to  be  raised  above  this  mark. 

No  gates  will  be  permitted  on  the  lo-wer  bank  of  the  Main 
Canal.  Where  pasturing  is  permitted,  the  revocable  li¬ 
cense  issued  will  require  the  installation  of  cattle-guards. 
Pasturing  of  horses  will  not  be  permitted. 

Canal  Readings — Main  and  Branch  canal  readings  must 
be  made  carefully  and  recorded  daily  on  the  cards  furnished 
for  the  purpose.  These  readings  will  be  the  gage  heights, 
as  found,  not  as  left.  The  lateral  should  be  maintained  at 
all  times  in  such  a  manner  that  the  head  weir  will  not  be¬ 
come  submerged.  When  conditions  require  use  of  sub¬ 
merged  weir,  do  not  record  the  measured  depth,  but  the 
depth  corresponding  to  the  amount  of  water  found  by  use 
of  the  submerged  weir  table.  Where  submerged  orifices  are 
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used,  be  sure  to  read  both  gages,  one  about  and  the  other 
below  the  orifice.  To  make  early  deliveries  at  high 

3870  headings,  it  may  be  necessary  to  use  openings  under 
the  head  weir.  This  will  be  done  only  by  order  of 

the  watermaster,  and  such  openings  must  be  closed  as  soon 
as  possible.  Where  automatic  recording  devices  are  in¬ 
stalled,  the  ditchrider  will  each  day,  when  reading  the  gage, 
inspect  the  recorder.  He  will  change  the  sheets  promptly 
and  mail  the  same,  at  once,  to  the  Sunnyside  oflSce.  If 
clock  stops,  or  the  recorder  in  any  other  way  gets  out  of 
order,  notify  the  Hydrographer  at  once. 

Farm  Delivery  Readings — All  farm  deliveries  will  be 
read  three  times  a  week.  Where  gages  are  not  installed 
readings  will  be  taken  by  holding  a  rule  in  a  perpendicular 
position  on  the  weir  crest,  where  the  crest  and  slide  meet, 
with  the  face  toward  the  nearest  side  and  on  a  45  degree 
angle  to  the  stream.  The  first  time  weirs  are  read  each 
year,  measure  length  of  each  carefully  and  check  against 
the  size  given  you  in  the  delivery  book,  or  on  the  head  weir 
card.  The  method  of  measuring  submerged  weirs  will  be 
given  by  the  watermaster. 

Schedule  of  Delivery — Delivery  tables  for  each  type  of 
water  right  and  each  class  of  land  (A.  B.  &  C.)  will  be  fur¬ 
nished.  From  these  may  be  determined  the  contract 

3871  quantity,  by  depth  in  inches,  or  hundredths,  on  the 
weir,  for  tracts  of  varying  sizes.  Whenever  the  word 

measurement  is  used,  reference  is  meant  to  the  delivery 
tables.  Special  regulations  are  given  below.  The  ditch- 
rider  will  be  held  strictly  responsible  for  any  departure 
from  them. 

To  all  lands  having  Konewock,  Piety  Flat,  or  Washing¬ 
ton  Irrigation  Company  water  rights,  no  water  in  excess  of 
measurement  will  be  furnished.  Exception:  When  delay 
occurs  in  initiating  water  service  for  which  the  Bureau  of 
Reclamations  is  responsible,  delivery  may  be  made  as  the 
watermaster  directs. 
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To  all  lands  having  Public  Notice,  Warren  Act,  and  Sup¬ 
plemental  water  rights,  it  will  be  the  policy  to  encourage  an 
early  use  of  water.  To  this  end,  until  June  first  a  delivery 
50%  in  excess  of  June  measurement  is  permitted,  and  when 
authorized  by  the  watermaster,  double  June  measurement. 
These  excess  deliveries  will  depend  upon  water  available, 
since  the  canals  and  laterals  can  only  be  increased  as  rap¬ 
idly  as  safety  permits. 

From  June  1  to  August  31,  a  delivery  in  excess  of  meas¬ 
urement  is  authorized  only  to  such  water  users  signing  the 
excess  water  request  card.  To  these,  the  ditchrider  may 
make  a  delivery  25  per  cent  in  excess  of  measurement  on 
his  own  responsibility.  The  watermaster  may  authorize 
a  heavier  delivery.  The  signing  of  the  request  card 
3872  will  not  justify  a  wasteful  or  extravagant  delivery. 
The  basis  of  water  delivery  at  all  times  is  beneficial 

use. 

There  will  be  a  charge  for  water  delivered  in  excess  dur¬ 
ing  the  months  of  June,  July,  and  August.  Failure  to 
secure  written  requests  will  be  considered  a  serious  failure 
to  obey  instructions. 

Method  of  Water  Delivery — The  continuous  flow  method 
of  water  delivery  is  in  general  practice  on  this  division. 
With  the  permission  of  the  watermaster,  and  on  request  of 
the  water  user,  the  ditchrider  may  arrange  a  rotation  de¬ 
livery  on  any  lateral,  provided,  however,  that  the  lands 
served  thereunder  have  the  same  kind  of  w^ater  right.  The 
water  user  will  be  urged  to  rotate  his  water  where  he  has 
more  than  one  delivery  to  10  acres  or  less.  Rotation  deliv¬ 
ery  cannot  be  permitted  to  lands  having  Washington  Irri¬ 
gation  Company  water  right  only,  except  on  instructions 
from  the  office. 

Requests  for  Change  in  Delivery — No  deliveries  will  be 
increased  or  reduced  without  24  hours’  notice  from  the 
water  user.  Exception:  Occasions  of  real  emergency  and 
other  times  when  delivery  to  other  lands  is  not  affected. 
It  is  absolutely  necessary  to  maintain  a  uniform  flow  of 
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water  in  the  canals  and  laterals.  Every  move  and  regula¬ 
tion  must  be  carefully  considered  with  this  in  view.  Each 
day,  inform  the  watermaster  of  your  water  needs  for 

3873  the  following  day.  Water  users  who  request  that 
their  water  be  cut  off  during  haying  operations  will 

not  be  delivered  in  excess  of  schedule  when  they  resume 
operations.  Exception :  When  the  ditchrider  has  arranged 
for  rotation. 

2.  Water  Records — 

Map  of  Patrol  Beat.  This  map  is  indispensable  and 
should  not  be  lost  or  mistreated.  The  acreage  owned  is  in 
black  figures;  the  acreage  to  be  delivered  at  point  of  deliv¬ 
ery  is  in  red.  The  latter  can  be  varied  where  owner  re¬ 
quests;  if  he  wishes  to  rotate  between  his  deliveries,  and 
also  where  different  owners,  with  government  or  supple¬ 
mental  water  right,  desire  to  combine  and  rotate.  On  each 
map  the  W.  T.  and  special  supplemental  water  rights  are 
indicated  by  different  colors  and  are  detailed  in  the  legend. 

Water  Delivery  Books  (Form  7-311)  One  book  will  be 
used  for  public  notice  lands,  including  “straight  govern¬ 
ment,”  Warren  Act,  new  supplemental,  and  special  sup¬ 
plemental  lands ;  and  one  book  for  vested  water  right  lands, 
including  W.  I.  and  old  type  supplemental  lands.  In  the 
former,  one  page  should  be  used  for  one  delivery.  In  the 
latter  a  single  page  may  be  used  for  two  deliveries. 

3874  The  books  show  the  lateral,  number  of  deliveries,  size 
of  weir,  acreage  served,  classification  of  land,  and 

name  of  water  user  shown  on  map.  In  these  books  the 
ditchrider  will  record  the  time  of  measurement,  to  the  near¬ 
est  hour,  depth  found,  and  depth  left,  on  weir,  and  depth  of 
submergence,  if  any.  Measurement  will  be  taken  before 
gate  is  cleared  of  w’eeds  and  debris.  After  measuring,  clear 
gate  and  regulate,  if  necessary.  Recording  of  deliveries 
should  be  neatly  and  accurately  done.  Write  in  parenthesis, 
after  name  shown  in  book,  the  name  of  renter,  if  any. 
Where  submergence  is  more  than  50  per  cent  make  an  esti¬ 
mate  and  record  it  as  such. 
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Under  column  headed  “Remarks,”  note  the  following: 

(a)  If  delivery  is  made  in  any  manner  different  from  that 
indicated  by  map,  make  explanation. 

(b)  In  the  case  of  government  and  new  supplemental 
water  right  lands,  note  any  tract  which  is  being  seeded  for 
the  first  time  until  it  is  better  than  three-fourths  developed. 

(c)  You  will  also  record  “no  water  used”  where  a  deliv¬ 
ery  is  recorded  in  the  book  and  no  water  is  furnished. 

3875  (d)  Record  the  approximate  distance  of  the  place 
of  measurement  from  the  land.  The  ditchrider  will 

record  the  actual  measurement  over  the  weir. 

(e)  In  the  delivery  record  books  for  May,  note  each  tract 
which  is  not  receiving  water;  also  state  reason  for  non¬ 
delivery. 

(f)  Indicate  date  excess  water  is  requested  and,  when  it 
occurs,  date  when  cut  to  measurement  is  requested. 

(g)  Definite  information  as  to  cause  and  length  of  inter¬ 
rupted  service  is  required. 

In  copying  from  one  month’s  book  to  the  following  one, 
keep  the  same  order.  Also  copy  into  the  new  book  the  last 
entrv  of  water  delivery  in  the  old.  Books  must  be  turned  in. 
3.  Miscellaneous — 

Interference  with  Delivery.  When  a  water  user  inter¬ 
feres  with  any  water  delivery,  the  ditchrider  should  warn 
him  against  a  repetition  of  the  offense.  Should  the  offense 
be  repeated,  the  gate  should  be  closed  and  locked,  and  the 
water  user  notified  that  he  must  get  permission  from  the 
watermaster  or  irrigation  manager  before  his  water  service 
can  be  resumed. 

3876  Locking  of  Gates.  All  headings  and  delivery  struc¬ 
tures  will  be  locked,  except  as  follows : 

1.  WTiere  two  or  more  water  users  rotate  and  delivery  to 
others  is  not  affected. 

2.  WTiere  condition  of  structure  will  not  permit. 

3.  Where  locks  can  not  be  secured. 

4.  WTiere,  for  special  reasons,  the  watermaster  gives  in¬ 
structions  in  writing  to  the  contrary. 
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Absence  from  Duty.  No  ditchrider  may  absent  himself 
from  his  beat  without  the  special  permission  of  the  water- 
master. 

3877  Maintenance 

1.  Canals  and  Laterals.  The  ditchrider  is  expected 
to  remove  all  floating  weeds  and  debris  from  canals  and 
laterals  maintained  by  the  United  States. 

When  a  lateral  maintained  by  the  District  reaches  a  poor 
operating  condition,  the  ditchrider  will  notify  the  water- 
master,  and  he  will  advise  the  secretary  of  the  District. 
Service  will  be  discontinued  on  a  date  agreed  upon  by  them 
for  the  placing  of  the  lateral  in  proper  operating  condition. 

When  a  lateral,  not  organized  and  maintained  by  the 
water  users,  reaches  a  poor  operating  condition,  the  ditch¬ 
rider  will  inform  the  watermaster,  who  will  arrange  for  its 
cleaning  or  repair.  Where  it  is  not  possible  to  secure  the 
cooperation  of  the  water  users,  the  watermaster  will  inform 
the  irrigation  manager,  who  will,  in  writing,  inform  the 
water  user  that  on  a  certain  date  water  will  be  cut  off  for 
cleaning  or  repair. 

2.  Structures.  The  ditchrider  will  make  all  minor  repairs 
to  gates,  locks  and  locking  devices.  He  will  keep  all  weir 
pools  and  measuring  boxes  free  of  silt  and  growths  of  moss 

and  weeds. 

3878  Where  submerged  orifice  device  is  used,  inspect 
frequently  to  be  sure  that  orifice  is  not  choked  by 

weeds,  sticks,  or  trash.  Accurate  measurements  and  proper 
control  of  water  delivered  is  possible  only  when  the  above 
maintenance  is  faithfully  performed. 

3.  Patrol  Grounds  and  Houses.  The  ditchrider  is  expect¬ 
ed  to  keep  the  patrol  house  and  grounds  where  he  is  sta¬ 
tioned  in  an  attractive,  orderly  condition.  The  Bureau  of 
Reclamation  will  not  tolerate  slovenly  kept  quarters. 

4.  Inspection.  The  ditchrider  is  expected  to  know  more 
about  the  conditions  and  operation  of  all  canals  and  struc¬ 
tures  on  his  beat  than  any  one  else.  He  should  inspect  care¬ 
fully  all  structures,  bridges,  drops,  and  delivery  structures, 
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both  timber  and  concrete  as  often  as  possible.  Structures 
found  in  bad  condition  should  be  reported  promptly. 
Proper  inspection  results  in  economy,  and  prevents  disas¬ 
ter.  We  are  entrusted  with  an  investment  in  construction 
work  worth  thousands  of  dollars.  Let  us  protect  it. 

3879  5.  Winter  Work.  On  many  projects  it  is  not  prac¬ 
ticable  to  furnish  year-round  employment  to  ditch- 

riders.  This  project  is  an  exception.  It  would  be  extremely 
difficult  to  maintain  this  policy  without  the  cooperation  of 
the  employees  in  arranging  and  carrying  out  a  constructive 
program  of  winter  maintenance. 

3880  General 

1.  Attitude  Toward  Water  Users. 

The  successful  operation  employee  will  strive  constantly 
to  render  service.  Give  every  man  credit  for  good  faith. 
Give  every  man  the  same  square  deal.  Favoritism  creates 
endless  friction.  Discrimination  creats  distrust  and  enmity. 
“Keep  your  temper  and  the  other  fellow’s  respect.”  A 
chronic  grouch  or  a  “knocker”  might  be  welcome  in  some 
occupations,  but  they  are  not  asset  in  this  game.  Do  not 
argue  with  a  water  user.  When  your  statement  fails  to  sat¬ 
isfy  him  he  should  be  referred  to  the  Sunnyside  office.  If 
met  with  courtesy,  cooperation,  square  dealing,  and  a  spirit 
of  service,  the  water  user  will  appreciate  our  efforts.  While 
you  do  not  get  your  instructions  from  water  users,  neither 
are  you  working  for  “Kaiser  Bill.” 

2.  Hours  of  Work. 

During  the  operating  season,  the  entire  operation  force  is 
held  to  be  on  duty  at  all  times.  However,  under  ordinary 
conditions,  eight  hours  per  day  should  be  spent  in  the  patrol 
and  upkeep  of  the  district. 

3881  3.  Suggestion  for  the  Good  of  the  Service. 

Every  employee  is  urged  to  study  his  work.  He 
should  also  familiarize  himself  with  general  project  condi¬ 
tions.  He  should  be  alert  and  well  posted  on  all  matters 
pertaining  to  delivery  of  water,  crop  conditions,  etc.  Any 
suggestion  looking  toward  the  betterment  of  the  system  or 
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water  service  will  be  heartily  welcome.  Suggestions  of  this 
kind  should  be  made  to  the  watermaster,  the  maintenance 
engineer,  or  the  irrigation  manager. 

4.  Economy.  The  ditchrider  does  not  generally  appreci¬ 
ate  to  what  extent  he  may  cooperate  in  cutting  down  expen¬ 
ditures.  Whether  acting  as  special  foreman,  in  charge  of  a 
crew,  or  working  alone,  he  has  a  real  opportunity  for  accom¬ 
plishing  economy.  The  ditchrider ’s  cooperation  in  this  di¬ 
rection  is  required. 

5.  Scope  of  Regulations. 

It  is  not  intended  that  these  instructions  and  regulations 
shall  limit  the  responsibility  of  the  ditchrider.  We  are  all 
held  to  the  performance  of  every  duty  required  for  the  suc¬ 
cessful  discharge  of  our  positions. 

3882  In  the  District  Court  of  the  United  States  for 

the  District  of  Columbia 
Holding  an  Equity  Court. 

No.  57738 

Mazine  Z.  Fox,  et  als, 

v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

No.  57739 

Philip  Louis  Parks, 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

No.  57740 

Jacob  F.  Ottmuller, 


v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 
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United  States  of  America, 

Eastern  District  of  Washington,  Southern  Division, 
Yakima  County ,  ss. 

I,  Horace  L.  Miller,  Commissioner  appointed  to  take  the 
deposition  of  M.  D.  Scroggs,  do  hereby  certify  that  the  fore¬ 
going  is  a  full,  true  and  correct  copy  of  Instructions  to 
ditchriders  issued  on  February  12,  1930,  being  Plaintiff’s 
Exhibit  number  47,  and  which  was  identified  by  and  offered 
in  evidence  in  connection  with  the  testimony  of  M.  D. 
Scroggs. 

In  Witness  Whereof  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal  this  14th  day  of  March,  A.D.  1939. 

HORACE  L.  MILLER 
(Seal)  Commissioner. 

3883  State  of  Washington, 

County  of  Yakima,  ss. 

I,  M.  D.  Scroggs,  Irrigation  Manager  of  the  Sunnvside 
Division  of  the  Yakima  Project,  do  hereby  certify  that  the 
foregoing  is  a  full,  true  and  correct  copy  of  Instructions  to 
Ditchriders  issued  on  February  12,  1930,  identified  by  me 
during  the  taking  of  my  deposition  in  the  cases  of  Fox  et  al, 
Parks  et  al  and  Ottmuller  versus  Harold  L.  Ickes,  Secretary 
of  the  Interior,  Cases  numbers  57738,  57739,  and  57740,  as 
Plaintiffs’  Exhibit  number  47. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand,  this 
8th  day  of  March,  A.D.  1939. 

MAURICE  D  SCROGGS 
Irrigation  Manager. 
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PLAINTIFFS’  EXHIBIT  11. 

Plaintiffs’  Exhibit  11,  Instructions  and  Regulations  for 

Ditchriders. 

3884  Endorsed :  Filed  May  6-1942  Charles  E.  Stewart, 
Clerk 

Instructions  &  Regulations  for  Ditchriders 

Cases  Nos.  57738,  57739  &  57740 

Exhibit  37  identified  by  M.  D.  Scroggs  as  Plaintiffs’  Iden¬ 
tification  37  and  marked  as  Plaintiffs’  Exhibit  37  to  deposi¬ 
tion  of  M.  D.  Scroggs 

HORACE  L.  MILLER 
(Seal)  Notary  Public 

Yakima  Project  Sunnyside  Division 

3885  Instructions  &  Regulations  for  Ditchriders 

Sunnyside  Division  —  Yakima  Project 

A  general  guide  to  assist  the  ditchrider  in  carrying  out 
his  very  important  duties.  Changes  and  amendments  will 
be  made  in  these  regulations  and  instructions  from  time  to 
time,  and  will  be  furnished  the  ditchrider  in  the  form  of 
sheets  that  can  be  inserted  in  this  book. 

(sgd)  MAURICE  D.  SCROGGS 
Irrigation  Manager. 

Approved : 

(Sgd)  J.  S.  MOORE 
Project  Superintendent 

Sunnyside,  Wash., 

March  15, 1932 

3886  Operation 

1.  Distribution — 

Bugle  Call — Each  morning  at  6:30  o’clock,  the  ditchriders 
will  report  personally,  by  ’phone,  to  the  watermaster,  the 
gage  readings  of  the  Main  and  branch  canals. 
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Report  to  Office — During  the  irrigation  season,  each  ditch- 
rider  will  communicate  with  the  office  at  Sunnyside  at  least 
twice  every  week  day  and  once  every  Sunday.  If  telephone 
arrangements  will  not  permit  you  to  report  from  the  field 
after  covering  vour  headweirs,  you  will  report  immediately 
on  returning  home. 

Main  Canal  Operations — No  change  will  be  made  in  the 
dashboards  of  any  Main  Canal  drop  without  express  in¬ 
structions  from  the  Watermaster. 

No  lateral  diversion  from  the  Main  Canal  will  be  in¬ 
creased  or  reduced  without  48  hours’  notice,  except  on  spe¬ 
cial  arrangement  with  watermaster. 

3887  Inspect  all  fills  with  the  greatest  care  and  thor¬ 
oughness.  Report  promptly  any  unsatisfactory  con¬ 
dition.  The  Main  Canal  is  never  safe  from  disaster.  It  is 
our  first  and  greatest  care. 

The  high  water  line  will  be  painted  on  Main  Canal  drops 
and  structures.  Never,  under  any  conditions,  is  the  water 
to  be  raised  above  this  mark. 

No  gates  will  be  permitted  on  the  lower  bank  of  the  Main 
Canal.  Where  pasturing  is  permitted,  the  revocable  license 
issued  will  require  the  installation  of  cattleguards.  Pastur¬ 
ing  of  horses  will  not  be  permitted. 

Canal  Readings — Main  and  branch  canal  readings  must 
be  made  carefully  and  recorded  daily  on  the  cards  furnished 
for  the  purpose.  These  readings  will  be  the  gage  heights, 
as  found,  not  as  left.  The  lateral  should  be  maintained  at 
all  times  in  such  a  manner  that  the  head  weir  will  not  be¬ 
come  submerged.  WTien  conditions  require  use  of  sub¬ 
merged  weir,  do  not  record  the  measured  depth,  but  the 
depth  corresponding  to  the  amount  of  water  found  by  use 
of  the  submerged  weir  table.  WTiere  submerged  orifices  are 
used,  be  sure  to  read  both  gages,  one  above  and  the  other 
below  the  orifice.  To  make  early  deliveries  at  high 

3888  headings,  it  may  be  necessary  to  use  openings  under 
the  head  weir.  This  will  be  done  only  by  order  of 

the  watermaster,  and  such  openings  must  be  closed  as  soon 
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as  possible.  Where  automatic  recording  devices  are  in¬ 
stalled,  the  ditchrider  will  each  day,  when  reading  the  gage, 
inspect  the  recorder.  He  will  change  the  sheets  promptly 
and  mail  the  same  at  once,  to  the  Sunnyside  office.  If  clock 
stops,  or  the  recorder  in  any  other  way  gets  out  of  order, 
notify  the  Hydrographer  at  once. 

Farm  Delivery  Readings — All  farm  deliveries  will  be 
read  three  times  a  week.  Where  gages  are  not  installed 
readings  will  be  taken  by  holding  a  rule  in  a  perpendicular 
position  on  the  weir  crest,  where  the  crest  and  side  meet, 
with  the  face  toward  the  nearest  side  and  on  a  45  degree 
angle  to  the  stream.  The  first  time  weirs  are  read  each 
year,  measure  length  of  each  carefully  and  check  against 
the  size  given  you  in  the  delivery  book,  or  on  the  head  weir 
card.  The  method  of  measuring  submerged  weirs  will  be 
given  bv  the  watermaster. 

Schedule  of  Delivery — Delivery  tables  for  each  type  of 
water  right,  and  each  class  of  supplemental  water  right 
will  be  furnished.  From  these  may  be  determined 
3889  the  contract  quantity,  by  depth  in  inches,  or  hun¬ 
dredths  of  a  foot,  on  the  weir,  for  tracts  of  varying 
sizes.  Whenever  the  word  measurement  is  used,  reference 
is  meant  to  the  delivery  tables.  Special  regulations  are 
given  below.  The  ditchrider  will  be  held  strictly  responsible 
for  any  departure  from  them. 

To  all  lands  having  Konewock,  Piety  Flat,  or  Washing¬ 
ton  Irrigation  Company  water  rights,  no  water  in  excess  of 
measurement  will  be  furnished.  Exception:  When  delay 
occurs  in  initiating  water  service  for  which  the  Bureau  of 
Reclamation  is  responsible,  delivery  may  be  made  as  the 
watermaster  directs. 

To  all  lands  having  Public  Notice,  Warren  Act,  and  Spe¬ 
cial  Warren  Act  water  rights,  delivery  will  be  made  in  ac¬ 
cordance  with  the  Class  ‘‘A”  schedule. 

Exceptions : 

(1)  Prior  to  June  1st.  In  order  to  encourage  use  of  the 
uncontrolled  river  flow,  any  delivery  in  excess  of  the  sched- 
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ule  can  be  made  within  the  limits  of  beneficial  use  and  avail¬ 
able  supply 

3890  (2)  From  June  1  to  August  31.  A  delivery  in  ex¬ 
cess  of  the  Class  A  schedule  is  authorized  only  to 

water  users  signing  the  excess  water  request  card.  To  these 
the  ditchrider  may  on  his  own  responsibility  deliver  as  fol¬ 
lows: 

For  Class  A  Lands — 25%  in  excess 
For  Class  B  Lands — 50%  in  excess 
For  Class  C  Lands — Double  Measurement 

The  watermaster  may  authorize  a  heavier  delivery. 

To  all  lands  having  Old,  Special,  and  New  Supplemental 
water  rights,  delivery  will  be  made  in  accordance  with  the 
schedule  for  the  particular  Class  (1,  2,  3,  4,  or  5) 
Exceptions : 

(1)  Prior  to  June  1st.  Same  as  Public  Notice  regulations 
above. 

(2)  From  June  1  to  August  31.  A  delivery  in  excess  of 
measurement  is  authorized  only  to  water  users  signing  the 
excess  water  request  card.  To  these,  the  ditchrider  may 
make  a  delivery  25%  in  excess  of  measurement  on  his  own 
responsibility.  The  watermaster  may  authorize  a  heavier 

delivery. 

3891  The  delivery  must  be  limited  at  all  times  to  the 
amount  beneficially  used.  The  signing  of  the  request 

card  will  not  justify  a  vrasteful  or  extravagant  delivery. 

There  will  be  a  charge  for  water  delivered  in  excess  of 
measurement  during  the  months  of  June,  July,  and  August 
to  all  except  the  vested  water  rights  which  are  delivered 
onlv  measurement. 

Method  of  Water  Delivery — The  continuous  flow  method 
of  water  delivery  is  in  general  practice  on  this  division. 
With  the  permission  of  the  watermaster,  and  on  request  of 
the  vrater  user,  the  ditchrider  may  arrange  a  rotation  de¬ 
livery  on  any  lateral,  provided,  however,  that  the  lands 
served  thereunder  have  the  same  kind  of  water  right.  The 
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water  user  will  be  urged  to  rotate  bis  water  where  he  has 
more  than  one  delivery  to  10  acres  or  less.  Rotation  deliv¬ 
ery  cannot  be  permitted  to  lands  having  Washington  Irri¬ 
gation  Company  water  right  only,  except  on  instructions 
from  the  office. 

Requests  for  Change  in  Delivery — No  deliveries  will  be 
increased  or  reduced  without  24  hours’  notice  from  the 
water  user.  Exception:  Occasions  of  real  emergency  and 
other  times  when  delivery  to  other  lands  is  not  af- 

3892  fected.  It  is  absolutely  necessary  to  maintain  a  uni¬ 
form  flow  of  water  in  the  canals  and  laterals.  Every 

move  and  regulation  must  be  carefully  considered  with  this 
in  view’.  Each  day,  inform  the  watermaster  of  your  water 
needs  for  the  following  day.  Water  users  who  request  that 
their  water  be  cut  off  during  haying  operations  will  not  be 
delivered  in  excess  of  schedule  when  they  resume  operations. 
Exception :  When  the  ditchrider  has  arranged  for  rotation. 
2.  Water  Records — 

Map  of  Patrol  Beat.  This  map  is  indispensable  and 
should  not  be  lost  or  mistreated.  The  acreage  owned  is  in 
black  figures;  the  acreage  to  be  delivered  at  point  of  deliv¬ 
ery  is  in  red.  The  latter  can  be  varied  where  owner  re¬ 
quests,  if  he  wishes  to  rotate  between  his  deliveries,  and  also 
where  different  owners,  with  government  or  supplemental 
water  right,  desire  to  combine  and  rotate.  On  each  map  the 
W.  I.  and  Special  Supplemental  water  rights  are  indicated 
by  different  colors  and  are  detailed  in  the  legend. 

Water  Delivery  Books  (Form  7-311)  One  book  will  be 
used  for  public  notice  lands,  including  “straight  govern¬ 
ment,”  Warren  Act,  and  Special  Warren  Act  lands; 

3893  and  one  book  for  vested  water  right  lands,  W.  I.  and 
all  types  of  supplemental  lands.  A  page  should  be 

used  for  each  delivery.  The  books  show  the  lateral,  number 
of  deliveries,  size  of  weir,  acreage  served,  classification  of 
land,  and  name  of  water  user  shown  on  map.  In  these  books 
the  ditchrider  will  record  the  time  of  measurement,  to  the 
nearest  hour,  depth  found  and  depth  left  on  weir,  and  depth 
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of  submergence,  if  any.  Measurement  will  be  taken  before 
gate  is  cleared  of  weeds  and  debris.  After  measuring,  clear 
gate  and  regulate,  if  necessary.  Recording  of  deliveries 
she  aid  be  neatly  and  accurately  done.  Write  in  parenthe¬ 
sis,  after  name  shown  in  the  book,  the  name  of  renter,  if  any. 
Where  submergence  is  more  than  50%,  make  an  estimate 
and  record  it  as  such. 

Under  column  headed  “rema&rs,”  note  the  following 

(a)  If  delivery  is  made  in  any  manner  different  from  that 
indicated  by  map,  make  explanation. 

(b)  You  will  also  record  “no  water  used”  where  a  deliv¬ 
ery  is  recorded  in  the  book  and  no  water  is  furnished. 

(c)  Record  the  approximate  distance  of  the  place  of  meas¬ 
urement  from  the  land.  The  ditch  rider  will  record  the 

actual  measurement  over  the  weir. 

3894  (d)  In  delivery  record  books  for  May,  note  each 
tract  which  is  not  receiving  water ;  also  state  reason 

for  non-delivery. 

(e)  Indicate  date  excess  water  is  requested  and,  when  it 
occurs,  date  when  cut  to  measurement  is  requested. 

(f)  Definite  information  as  to  cause  and  length  of  inter¬ 
rupted  service  is  required. 

In  copying  from  one  month’s  book  to  the  following  one, 
keep  the  same  order.  Also,  copy  into  the  new  book  the  last, 
entry  of  water  delivery  in  the  old.  Books  must  be  turned 
in  promptly  at  the  end  of  the  month. 

3.  Miscellaneous — 

Interference  with  Delivery.  When  a  water  user  inter¬ 
feres  or  tampers  with  any  w’ater  delivery,  the  ditch  rider 
should  warn  him  against  a  repetition  of  the  offense.  Should 
the  offense  be  repeated,  the  gate  should  be  closed  and  locked, 
and  the  water  user  notified  that  he  must  get  permission 
from  the  watermaster  or  irrigation  manager  before  his 
water  service  can  be  resumed. 

3895  Locking  of  Gates.  All  headings  and  delivery  struc¬ 
tures  wdll  be  locked,  except  as  follows: 

1.  Where  two  or  more  water  users  rotate  and  deliverv  to 
others  is  not  affected. 
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2.  Where  condition  of  structure  will  not  permit. 

3.  Where  locks  can  not  be  secured. 

4.  Where,  for  special  reasons,  the  waterrnaster  gives  in¬ 
structions  in  writing  to  the  contrary. 

Absence  from  Duty.  No  ditchrider  may  absent  himself 
from  his  beat  without  the  special  permission  of  the  water- 
master. 

3896  Maintenance 

1 .  Canals  and  Laterals.  The  ditchrider  is  expected 
to  remove  all  floating  weeds  and  debris  from  canals  and  lat¬ 
erals  maintained  by  the  United  States. 

When  a  lateral  maintained  by  the  District  reaches  a  poor 
operating  condition,  the  ditchrider  will  notify  the  water- 
master,  and  he  will  advise  the  secretary  of  the  District. 
Service  will  be  discontinued  on  a  date  agreed  upon  by  them 
for  the  placing  of  the  lateral  in  proper  operating  condition. 

When  a  lateral,  not  organized  and  maintained  by  the 
water  users,  reaches  a  poor  operating  condition,  the  ditch¬ 
rider  will  inform  the  waterrnaster,  who  will  arrange  for  its 
cleaning  or  repair.  Where  it  is  not  possible  to  secure  the 
cooperation  of  the  water  users,  the  waterrnaster  will  inform 
the  irrigation  manager,  who  will,  in  writing,  inform  the 
water  user  that  on  a  certain  date  water  wflll  be  cut  off  for 
cleaning  or  repair. 

2.  Structures.  The  ditchrider  will  make  all  minor  repairs 
to  gates,  locks  and  locking  devices.  He  will  keep  all  weir 
pools  and  measuring  boxes  free  of  silt  and  growths  of  moss 

and  weeds. 

3897  Where  submerged  orifice  device  is  used,  inspect 
frequently  to  be  sure  that  orifice  is  not  choked  by 

weeds,  sticks,  or  trash.  Accurate  measurements  and  proper 
control  of  w’ater  delivered  is  possible  only  when  the  above 
maintenance  is  faithfully  performed. 

3.  Patrol  Grounds  and  Houses.  The  ditchrider  is  expect¬ 
ed  to  keep  the  patrol  house  and  grounds  where  he  is  sta¬ 
tioned  in  an  attractive,  orderly  condition.  The  Bureau  of 
Reclamation  will  not  tolerate  slovenly  kept  quarters. 
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4.  Inspection.  The  ditchrider  is  expected  to  know  more 
about  the  conditions  and  operation  of  all  canals  and  struc¬ 
tures  on  his  beat  than  any  one  else.  He  should  inspect  care¬ 
fully  all  structures,  bridges,  drops,  and  delivery  structures, 
both  timber  and  concrete,  as  often  as  possible.  Structures 
found  in  bad  condition  should  be  reported  promptly.  Proper 
inspection  results  in  economy,  and  prevents  disaster.  We 
are  entrusted  with  an  investment  in  construction  work 
worth  thousands  of  dollars.  Let  us  protect  it. 

3S9S  5.  Winter  Work.  On  many  projects  it  is  not  prac¬ 
ticable  to  furnish  year-round  employment  to  ditch- 
riders.  This  project  is  an  exception.  It  would  be  extremely 
difficult  to  maintain  this  policy  without  the  cooperation  of 
the  employees  in  arranging  and  carrying  out  a  constructive 
program  of  winter  maintenance. 

■  3899  General 

1.  Attitude  Toward  Water  Users. 

The  successful  operation  employee  will  strive  constantly 
to  render  service.  Give  every  man  credit  for  good  faith. 
Give  every  man  the  same  square  deal.  Favoritism  creates 
endless  friction.  Discrimination  creates  distrust  and  en¬ 
mity.  “Keep  your  temper  and  the  other  fellow’s  respect.” 
A  chronic  grouch  or  a  “knocker”  might  be  welcome  in  some 
occupations,  but  they  are  no  asset  in  this  game.  Do  not 
argue  with  a  water  user.  When  your  statement  fails  to  sat- 
isfv  him  he  should  be  referred  to  the  Sunnvside  office.  If 
met  with  courtesy,  cooperation,  square  dealing,  and  a  spirit 
of  service,  the  water  user  will  appreciate  our  efforts.  While 
you  do  not  get  your  instructions  from  water  users,  neither 
are  you  working  for  “Kaiser  Bill.” 

2.  Hours  of  Work. 

During  the  operating  season,  the  entire  operation  force 
is  held  to  be  on  duty  at  all  times.  However,  under  ordinary 
conditions,  eight  hours  per  day  should  be  spent  in  the  patrol 
and  upkeep  of  the  district. 

3900  3.  Suggestions  for  the  Good  of  the  Service 

Every  employee  is  urged  to  study  his  work.  He 
should  also  familiarize  himself  with  general  project  condi- 
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tions.  He  should  be  alert  and  well  posted  on  all  matters 
pertaining  to  delivery  of  water,  crop  conditions,  etc.  Any 
suggestion  looking  toward  the  betterment  of  the  system  or 
water  service  will  be  heartily  welcome.  Suggestions  of  this 
kind  should  be  made  to  the  watermaster,  the  maintenance 
engineer,  or  the  irrigation  manager. 

4.  Economy.  The  ditchrider  does  not  generally  appreci¬ 
ate  to  what  extent  he  may  cooperate  in  cutting  down  expen¬ 
ditures.  Whether  acting  as  special  foreman,  in  charge  of  a 
crewT,  or  working  alone,  he  has  a  real  opportunity  for  ac¬ 
complishing  economy.  The  ditchrider ’s  cooperation  in  this 
direction  is  required. 

5.  Scope  of  Regulations. 

It  is  not  intended  that  these  instructions  and  regulations 
shall  limit  the  responsibility  of  the  ditchrider.  We  are  all 
held  to  the  performance  of  every  duty  required  for  the  suc¬ 
cessful  discharge  of  our  positions. 

3901  In  the  District  Court  of  the  United  States  for 

the  District  of  Columbia 

Holding  an  Equity  Court. 

No.  57738 

Mazine  Z.  Fox,  et  als, 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

No.  57739 

Philip  Louis  Parks, 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 

No.  57740 

Jacob  F.  Ottmuller, 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior. 
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United  States  of  America, 

Eastern  District  of  Washington,  Southern  Division, 
Yakima  County ,  ss. 

I,  Horace  L.  Miller,  Commissioner  appointed  to  take  the 
deposition  of  M.  D.  Scroggs,  do  hereby  certify  that  the  fore¬ 
going  is  a  full,  true  and  correct  copy  of  Instructions  to 
Ditchriders  approved  by  Superintendent  on  March  15,  1932, 
being  Plaintiffs’  Exhibit  number  37,  and  which  was  identi¬ 
fied  by  and  offered  in  evidence  in  connection  with  the  testi¬ 
mony  of  M.  D.  Scroggs. 

In  witness  whereof  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal,  this  14th  day  of  March,  A.D.  1939. 

HORACE  L.  MILLER 
(Seal)  Commissioner. 

3902  State  of  Washington, 

County  of  Yakima,  ss. 

I,  M.  D.  Scroggs,  Irrigation  Manager  of  the  Sunnyside 
Division  of  the  Yakima  Project,  do  hereby  certify  that  the 
foregoing  is  a  full,  true  and  correct  copy  of  Instructions  to 
Ditchriders  approved  by  the  Superintendent  on  March  15, 
1932,  which  was  identified  by  me  during  the  taking  of  my 
deposition  in  the  cases  of  Fox  et  al,  Parks  et  al  and  Ott- 
muller  versus  Harold  L.  Ickes,  Secretary  of  the  Interior, 
Cases  numbers  57738,  57739  and  57740,  as  Plaintiffs’  Ex¬ 
hibit  number  37. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand,  this 
8th  day  of  March,  A.D.  1939. 

MAURICE  D.  SCROGGS 
Irrigation  Manager. 
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IN  THE  DISTRICT  COURS!  OP  THE  UNITED  STATES 
FOR  THEDI STRICT  OP  COLOMBIA 
Holding  an  Equity  Court* 


MAZINE  Z.  FOX,  et  als, 

F  I  Lfe 

HAROED  L.  ICKES, 

Secretary  of  the  ) 


/ 


No*  57738 


PHILIP  LOUIS  P Ajfifi&S  E,  STEWAKT 
v*  ' 

HAROLD  L* -ICKES, 

Secretary  of  the  Interior* 

JACOB  P.  OTTmULLER, 

v* 

HAROLD  L.  ICKES, 

Secretary  of  the  Interior. 


) 

) 

) 

) 

) 

) 


No.  57739 


No. 57740 


UNITED  STATES  OP  AMERICA,  ) 

Eastern  District  of  Washington,  )ss. 

Southern  Division,  ) 

Yakima  County.  ) 


I,  HORACE  L.  MILLER,  Commissioner 
appointed  to  take  the  deposition  of  M.D* 
Scroggs,  do  hereby  certify  that  the 
foregoing  is  a  true,*  full  and  correct 
copy  of  the  w^ter  card  for  the  Ottmuller 
land,  which  was  identified  by  and  offered 
in  evidence  in  connection  with  the 
testimony  of  M.D*Scroggs,  as  Plaintiffs1 
Exhibit  number  48. 


IN  WITNESS  WHEREOF, I  have  hereunto  set 
my  haiwi  and  affixed  my  official  sea3_this 
/dM  dar  of  TO'TaJUJL'  .  A.D.193# 


(Seal) 


CoM3fMi5ner7 
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STATE  OP  WASHINGTON,  ) 
County  of  Yakima*  )sa. 


I,  M.  D.  SCROGGS,  Irrigation  Manager 
of  the  Sunnyside  Division  of  the  Yakima 
Project,  do  hereby  certify  that  the  fore¬ 
going  is  a  full,  true  and  correct  copy 
of  the  Water  Card  for  the  Ottmuller 
land,  which  was  identified  by  me  during 
the  taking  of  my  deposition  in  the  cases 
of  Fox  et  al.  Park  et  al  and  Ottmuller 
versus  Harold  L*  I ekes.  Secretary  of  the 
Interior  numbers  57738,  57739  and  57740, 
as  Plaintiffs1  Exhibit  number  48* 


In  Witness  Whereof  I  have  hereunto 
set  my  hand,  this  9—  day  of 

«  A#i>#  193J? • 

Irrigation  Manager  of  tHe" 
Sunnyside  Division  of  the 
Yakima  Project# 
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PLAINTIFFS’  EXHIBIT  16. 
(32  Sheets) 


/ 


IN.  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  COLUMBIA  1 

Holding  an  Equity  Court* 


MAZINE  Z.  FOX,  et  al, 
v. 

HAROLD  L.  ICKES, 

Secretary  of  the  Interf&i^ 


57738 


PHILIP  LOUIS  PARKS,  r^y  £ 

v  * 

HAROLD  L.  ICKES,  '  L,  ,  )  No.  57739 

Secretary  of  the  InLercuA  Ciert 


JACOB  F.  OTTMULLER, 

v. 

HAROLD  L.  ICKES, 

Secretary  of  the  Interior* 


) 

}  No.  57740 

j 

) 


UNITED  STATES  OF  AMERICA,  ) 

Eastern  District  of  Washington,  ) 

Southern  Division,  )ss* 

Yakima  County*  ) 


I,  HORACE  L. MILLER,  Commissioner 
appointed  to  take  the  deposition  of  M.D* 
Scroggs,  do  hereby  certify  that  the  fore¬ 
going  is  a  full,  true  and  correct  copy  of 
the  water  card  for  the  Fox  land,  whiqh 
wa3  identified  by  and  offered  in  evidence 
in  connection  with  the  testimony  of  M.D* 
Scroggs,  as  Plaintiffs*  Exhibit  number 
49* 


IN  WITNESS  WHEREOF,  I  have  hereunto 
set  my  hand  affixed  my  official 


seal  this 
A.D.1930. 

(Seal) 


V  g*  day  of 


'r\ 


Commissioner* 
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STATE  OP  WASHINGTON,  ) 

)ss*« 

County  of  Yakima#  ) 


I,  M.  D.  SCROGGS,  Irrigation  Manager 
of  the  Sunnyside  Division  of  the  Yakima 
Project,  do  hereby  certify  that  the 
foregoing  is  a  full, true  and  .correct 
copy  of  the  water  card  for  the  Pox  land 
which  was  identified  by  me  during  the 
taking  of  my  deposition  in  the  cases  of 
Pox  et  al,  Parks  et  al  and  Ottmuller 
versus  Harold  L#  I ekes.  Secretary  of  the 
Interior,  numbers  57738,  57739  and 
57740,  as  Plaintiffs'  Exhibit  number  49# 


set 

A.D. 


In  Witness  Whereof  I  have  hereunto 
my  hand,  this  y  -  dy  of  ^ 


193f. 


Irrigation  Manager  oi*  the 
Sunnyside  Division  of  the 
Yakima  Project. 
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PLAINTIFFS’  EXHIBIT  17 
(3  Sheets) 


(P.164. Water  Del. Record.  Book,  Form  7-X11,  "August,  1934 
kept  by. Dale  Smith, Ditchrider  on  BeatTIo.16,  on 
Sunnya±$®  Division  of  Yakima  Project) 


►16,  on 


Pt.0473 

36* 


Pt.  0475 

5. 


Water  user  or  canal  or  lateral  served 
Ottmuller  -  Bissell 
Turnout  No.  7 

Canal  or  lateral  .drawn  from  10.51 
Measuring  device,  kind _ ,  size  24" 


ti  4  n 


Acres  irrigable  40  P.N. 

Sec.  _ 
Sec.  _ 
Sec.  _ 
Sec. 


35.  C 
5.  B 


GAGE 


Upper 


0.22 

0.22 

0.22 

0.22 

0.22 

0.22 

0.22 

0.22 

0.20 

0.14 

0.14 

0.14 

0.14 

0.14 


Lpwer 


0.22 

0.22 

0.22 

0.22 

0.22 

0.22 

0.22 

0.22 

0.14 

0.14 

0.14 

0.14 

0.14 

0.14 


HEAD 

IN 

FEET 


TIME  TURNED 


12  AM 
12  AM 
12  AM 
12  AM 
12  AM 
12  AM 
12  AM 
12  AM 
12  AM 
12  AM 
12  AM 
12  AM 
12  AM 
12  AM 


CASES  NCS.  57720, 

Exhibit . ^ .  by 

. 3S  fL.tiiiifs 

Identification  . .  and  marked 

csrh;.*:f:'  jv-iii  .  ^ . - . 

,  '’a-.  «9  • 

1  •  ■  ■  . 


WATER  DELIVERED 


SEC .  - 
FEET 


AC RE -FEET 


This  run 


24  a 


10.2 

1.3 

4.2 

15.7 

31.4 


ACREAGE 
IRRIGATED 
TO  DATE  * 


To  date 


REMARKS 


0473 
P  9  145 


0475 


Cut  to  measurement 
Aug.  17-1934 

35  Ac.  27.5 
5  3.7 

40  31.2 


*Ditchriders  will  fill  in  thie  column  only  fc 


last  day  In  each  month  or  as  otherwise  directed  by  the 

Superintendent. 
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IN  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  COLUMBIA 
Holding  an  Equity  Court. 


MAZINE  Z.  FOX,  et  als. 

) 

) 

) 

V* 

) 

No.  57738 

HAROLD  L.  ICKES, 

) 

Secretary  of  the  Interior. 

) 

PHILIP  LOUIS  PARKS, 

) 

) 

) 

V. 

) 

No.  57739 

HAROLD  L.  ICKES, 

) 

Secretary  of  the  Interior. 

) 

JACOB  F.  OTTMULLER, 

) 

) 

) 

> 

V. 

No.  57740 

HAROLD  L.  ICKES, 

4 

\ 

4 

Secretary  of  the  Interior. 

\ 

J 

1p29 


United  States  of  America,  ) 

Eastern  District  of  Washington,  Southern  Division,  )ss. 

Yakima  County.  ) 

I,  HORACE  L.  MILLER,  Commissioner  appointed  to  take  the 
deposition  of  M.  D.  Scrogga,  do  hereby  certify  that  the  foregoing 
is  a  full,  true  and  correct  copy  of  Page  164,  of  Water  Delivery 
Record  Book,  Form  7-311,  for  the  month  of  August,  1934,  kept  by 
Sale  Smith,  Ditchrlder  on  Beat  No *16  on  Sunnyslde  Division  of  the 
Yakima  Project,  being  Plaintiff's  Exhibit  number  63,  and  which  was 
identified  by  and  offered  in  evidence  in  connection  with  the 
testimony  of  M.D. Scrogga. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  and 

/  /-I 

affixed  my  official  seal,  this  ~~  day  of  Unwary,  A.D.  1931/. 


( Seal ) . 


loner. 
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STATE  <F  WASHIHGTON,  ) 

)S3. 

County  of  Yakima.  ) 

I,  M.  D.  SCROQGS,  Irrigation  Manager  of  the 
Suanyalde  Division  of  the  Yakima  Project, do  hereby 
certify  that  the  foregoing  la  a  full,  true  and  correct 
oopy  of  Page  164,  of  Water  Delivery  Record  Book,  Form 
7-311,  for  the  month  of  August,  1934,  kept  by  Dale  Smith, 
Ditchrlder  on  Beat  Ho.  16  on  the  Sunnyslde  Division  of 
the  Yakima  Project,  which  was  identified  by  me  In  the 
taking  of  my  deposition  In  the  cases  of  Fox  et  als.  Parka 
et  al  and  Ottmuller  versus  Harold  L.  Ickes,  Secretary  of 
the  Interior,  numbers  57738,  57739  and  57740,  as  Plaintiffs' 

Exhibit  number  63* 

* 

IH  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand 
this  day  of  _ ,  A.  D.  193^. 


PLAINTIFFS’  EXHIBIT  18. 
(3  Sheets). 


( P.145  of  Water  Delivery  Record  book.  Form  7-311  for  Auguj 
1934,  kept  by  Dale  Smith,  ditchrider  on  Beat  No. 16  on 
Sunnyside  division  of  Yakima  Project) 


irrigable  40  P*. 


0474  -  pt.  0475 
20.  15. 


Pt.  0473 

5. 


Water  user  or  canal  or  lateral  served 
Bissell  -  Ottmuller 
Turnout  No.  22 

Canal  or  lateral  drawn  from  9.10 
Measuring  device,  kind  ,  3ize  24n 


0.21 

0.19 

0.19 

0.19 

0.20 

0.18 

0.17 

0.19 

0.20 

0.25 

0.10 

0.15 

0.16 

0.16 


0.20 

0.19 

0.19 

0.19 

0.20 

0.18 

0.17 

0.19 

0.20 

0.21 

0.10 

0.15 

0.16 

0.16 


12  AM 
12  AM 
12  AM 
12  AM 
12  AM 
12  AM 
12  AM 
12  AM 
12  AM 
12  AM 
12  AM 
12  AM 
12  AM 
12  AM 


Sec._ 
Sec  *_ 
Sec/ 
Sec/ 


WATER  DELIVERED 

ACRE -FEET 


Thi3  run  To  date 


35  B 
5  C 


ACREAGE 
IRRIGATED 
TO  DATE  * 


REMARKS 


5.6 

0473  - 

•  5  Ac. 

3.65 

2.5 

1.1 

2.1 

.8 

0474) 

35 

25.5 

.8 

0475) 

.8 

P  9  164) 

5 

3.9 

.9 

40 

29.4 

14.6 

29.2 

0474  - 

20  Ac.  - 

14.7 

0475 

20 

14.7 

.73+ 

£ 


r<„  wrue 


r  ^ 


*Ditch  Riders  will  fill  in  this  column  only  for  the 
last  day  in  each  month  or  as  otherwise  directed  by 
the  Suoerintendent . 
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IN  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  COLUMBIA 
Holding  an  Equity  Court. 


MAZINE  Z.  FOX,  et  als. 


HAROLD  L.  ICKES, 

Secretary  of  the  Interior. 

PHILIP  LOUIS  PARKS, 


hAROLD  L.  ICKES, 

Secretary  of  the  Interior. 

JACOB  F.  OTTMULLER, 


HAROLD  L.  ICKES, 

Secretary  of  the  Interior. 


No.  57738 


No.  57739 


No.  57740 


UNITED  STATES  OF  AMERICA,  ) 

Eastern  District  of  Washington,  Southern  Division  )ss. 

Yakima  County.  ) 

I,  HORACE  L.  MILLER,  Commissioner  appointed  to  take  the 
deposition  of  M.  D.  Scroggs,  do  hereby  certify  that  the  foregoing 
is  a  'full,  tine  and  correct  copy  of  Page  145  of  Water  Delivery 
Record  Book,  Form  7-311,  for  August,  1934,  kept  by  Dale  Smith, 
ditchrider  on  Beat  No.  16  on  the  Sunnyside  division  of  the  Yakima 
Project,  being  Plaintiffs’  Exhibit  64,  and  Trhich  was  identified  by 
and  offered  in  ovidence  in  connection  with  the  testimony  of  M.D. 
Scroggs. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  and  affixed 
ray  official  seal,  this  day  of  ^aasiftry^  A  .D.  193JP. 


commissioner. 


(Seal) 
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STATE  OF  WASHINGTON,  ) 


County  of  Yakima. 


)ss. 

) 


I,  M.  D.  SCROGGS,  Irrigation  Manager  of  the 

Sunnyaide  Division  of  the  Yakima  Project,  do  hereby 

« 

certify  that  the  foregoing  is  a  full,  true  and  correct 
copy  of  Page  145  of  Water  Delivery  Record  Book,  Form 
7-311,  for  August,  1934,  kept  by  Dale  Smith,  ditchrlder  on 
Beat  No.  16  on  the  Sunnyaide  Division  of  the  Yakima  Project, 
which  was  identified  by  me  during  the  taking  of  my  deposition 
in  the  cases  of  Fox  et  al.  Parks  et  al  and  Ottmuller  versus 
Harold  L.  Ickes,  Secretary  of  the  Interior,  numbers  57738, 
57739  and  57740,  aa  Plaintiffs'  Exhibit  number  64. 

IN  WITNESS  WHEREOF  I  have  hereunto  set  my  hand 


this _ 


day  of _ 


_,  A.D.  193^. 


irrigation  Manage)/ of  me  Sunnyaide 
Diviaion  of  the  Yakima  Project. 


3963 
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PLAINTIFFS’  EXHIBIT  2. 

Plaintiffs’  Exhibit  2,  Statement  of  Superintendent  and  Irri¬ 
gation  Manager  as  to  Water  Deliveries  Into  Commu¬ 
nity  Lateral  for  Parks  Land,  from  1922  to  1939. 

3825  Endorsed:  Filed  May  6,  1942.  Charles  E.  Stewart, 
Clerk. 

Statement  Regarding  Water  Deliveries  Made  to  Com¬ 
munity  Lateral  Serving  Parks  Tract. 

The  record  of  water  deliveries  to  the  community  lateral 
serving  the  Parks  tract  is  summarized  together  with  esti¬ 
mates  of  deliveries  to  the  Parks  tract  and  estimated  allow¬ 
ances  made  for  seepage  and  evaporation  in  connection  with 
the  estimate  of  deliveries  to  Parks  for  the  years  1922  to 
1939,  inclusive,  as  follows : 


Total 

Seepage  Allowance 

Delivery  to 

in  connection 

Community 

with  Parks 

Estimate  Delivery 

Lateral 

delivered  as 

to  Pa 

rk$  tract 

Year 

in  ac.  ft.  (Actual) 

estimated  ae.  ft. 

Total  ac.  ft. 

Ac.  ft.  per  ac. 

1922 

320.4 

20.2 

181.9 

4.55 

23 

294.4 

21.1 

190.4 

4.77 

24 

332.4 

21.4 

192.6 

4.81 

25 

397.9 

26.6 

239.2 

5.98 

26 

327.2 

22.8 

205.0 

5.13 

27 

347.2 

22.4 

201.7 

5.04 

28 

3.85.S 

24.9 

224.1 

5.60 

29 

377.0 

25.2 

227.1 

5.69 

30 

387.6 

24.6 

221.4 

5.54 

31 

314.6 

21.3 

191.7 

4.80 

32 

391.8 

27.1 

244.0 

6.11 

33 

448.6 

32.5 

292.6 

7.32 

34 

408.8 

31.4 

283.0 

7.09 

35 

456.2 

39.3 

353.5 

8.83 

36 

401.4 

27.5 

248.0 

6.20 

37 

420.6 

27.1 

244.1 

6.10 

38 

436.6 

28.7 

258.1 

6.45 

39 

465.4 

30.0 

270.0 

6.74 

3826  The  only  actual  record  of  delivery  is  that  shown  in 
column  2  representing  the  record  of  delivery  at  the 
head  of  the  community  lateral  which  serves  the  Parks  tract 
and  two  other  tracks.  The  Bureau  did  not  control  deliv- 
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eries  beyond  the  bead  of  the  community  lateral  at  any  time 
during  the  18-year  period. 

Deliveries  to  the  Parks  tract  were  computed  on  the  basis 
of  the  following  assumptions  and  estimates:  (1)  the  quan¬ 
tities  of  water  delivered  at  the  head  of  the  community 
lateral  were  assumed  to  be  divided  on  a  monthly  basis  by 
the  owners  of  the  several  tracts  proportional  to  the  irriga¬ 
ble  acreage  of  the  tracts  using  water  during  each  month,  and 
(2)  the  quantity  so  prorated  to  the  Parks  tract  was  reduced 
by  an  estimated  loss  to  allow  for  seepage  and  evaporation, 
with  respect  to  such  prorated  item,  between  the  head  of 
the  community  lateral  and  the  point  at  which  Parks  took 
water  from  the  community  lateral. 

Based  on  these  various  assumptions  and  estimates,  the 
quantities  of  water  going  to  the  Parks  tract  were  as  shown 
in  Column  5,  in  acre-feet  per  acre. 

Dated:  February  12,  1940. 

J.  S.  MOORE, 

Superintendent,  Yakima  Project. 

MAURICE  D.  SCROGGS, 
Irrigation  Manager,  Sunnyside  Division, 
Yakima  Project. 

PLAINTIFFS’  EXHIBIT  30. 

Plaintiffs’  Exhibit  30,  Statement  of  Superintendent  and  Irri¬ 
gation  Manager  as  to  Water  Deliveries  Made  Into  Com¬ 
munity  Lateral  for  the  Ottmuller  (Eder)  Lands,  1917 
to  1939. 

4155  Endorsed:  Filed  May  6,  1942.  Charles  E.  Stewart, 
Clerk. 

Statement  Regarding  Water  Deliveries  Made  to  Com¬ 
munity  Laterals  Serving  Eder  Tract. 

The  record  of  water  deliveries  to  the  community  laterals 
serving  the  Eder  (formerly  Ottmuller)  tract  is  summarized 
together  with  estimates  of  deliveries  to  the  Eder  tract  and 
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estimated  allowances  made  for  seepage  and  evaporation  in 
connection  with  the  estimate  of  deliveries  to  Eder  for  the 
years  1917  to  1939,  inclusive,  as  follows : 


Total 

Seepage  Allowance 

Delivery  to 

in  connection 

Community 

with  Eder 

Estimated  Delivery 

Lateral 

delivery  as 

to  Eder 

tract 

Year 

in  ac.  ft.  (Actual) 

estimated  ac.  ft. 

Total  ac.  ft. 

Ac.  ft.  per  ac. 

1917 

556.7 

•  •  • 

321.6 

8.04 

18 

431.2 

•  «  • 

215.5 

5.38 

19 

362.3 

•  •  ■ 

181.1 

4.53 

20 

325.0 

32.0 

161.8 

4.05 

21 

350.1 

•  •  • 

168.1 

4.21 

90 

MM 

359.7 

,  ,  , 

179.8 

4.49 

23 

350.2 

•  •  • 

182.0 

4.55 

24 

498.1 

25.1 

225.5 

5.64 

25 

472.3 

24.3 

218.7 

5.46 

26 

412.5 

22.0 

197.7 

4.95 

27 

464.4 

22.4 

201.8 

5.04 

28 

389.2 

9.8 

186.0 

4.65 

29 

530.6 

23.7 

213.1 

5.33 

30 

536.8 

13.8 

262.4 

6.56 

31 

436.0 

11.4 

216.7 

5.42 

32 

445.0 

11.6 

221.3 

5.53 

33 

528.2 

14.4 

273.2 

6.83 

34 

539.2 

14.4 

272.9 

6.81 

35 

518.6 

13.9 

263.3 

6.58 

36 

471.2 

11.9 

226.3 

5.65 

37 

493.6 

12.6 

239.2 

5.98 

38 

548.0 

11.4 

216.4 

5.41 

39 

536.0 

12.3 

244.2 

6.09 

The  only  actual  record  of  delivery  is  that  shown  in  Col¬ 
umn  2  representing  the  record  of  total  delivery  made  at  the 
heads  of  the  community  laterals  which  serve  the  Eder  tract 
and  one  other  tract.  The  Bureau  did  not  control  deliveries 
beyond  the  heads  of  the  community  laterals  at  any  time  dur¬ 
ing  the  23-year  period. 

Deliveries  to  the  Eder  tract  were  computed  on  the  basis  of 
the  following  assumptions  and  estimates:  (1)  the  quanti¬ 
ties  of  water  delivered  at  the  heads  of  the  community 
laterals  were  assumed  to  be  divided  on  a  monthly 
4156  basis  by  the  owners  of  the  several  tracts  proportional 
to  the  irrigable  acreage  of  the  tracts  using  water  dur¬ 
ing  each  month,  and  (2)  the  quantity  so  prorated  to  the 
Eder  tract  was  reduced  by  an  estimated  loss  to  allow  for 
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seepage  and  evaporation,  with  respect  to  such  prorated 
item,  between  the  heads  of  the  community  laterals  and  the 
points  at  'which  Eder  took  water  from  the  community 
laterals. 

Based  on  these  various  assumptions  and  estimates,  the 
quantities  of  water  going  to  the  Eder  tract  were  as  shown 
in  Column  5,  in  acre-feet  per  acre. 

Dated :  February  13, 1940. 

X  S.  MOORE, 

Superintendent ,  Yakima  Project. 

M.  D.  SCROGGS, 

Irrigation  manager,  Sunnyside  Division, 

Yakima  Project. 

PLAINTIFFS’  EXHIBIT  31. 

Plaintiffs’  Exhibit  31,  Statement  of  Superintendent  and  Irri¬ 
gation  Manager  as  to  Water  Deliveries  Made  Into  Com¬ 
munity  Lateral  for  the  Fox  Lands,  1917  to  1939. 

4157  Endorsed:  Filed  May  6,  1942.  Charles  E.  Stewart, 
Clerk. 

Statement  Regarding  Water  Deliveries  Made  to  Com¬ 
munity  Laterals  Serving  Fox  Tract. 

The  records  of  water  deliveries  to  the  community  laterals 
serving  the  Fox  tract  is  summarized  together  with  esti¬ 
mates  of  deliveries  to  the  Fox  tract  and  estimated  allow¬ 
ances  made  for  seepage  and  evaporation  in  connection  with 
the  estimate  of  deliveries  to  Fox  for  the  years  1917  to  1939, 
inclusive,  as  follows: 
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Total 

Seepage  Allowance 

Delivery  to 

in  connection 

Community 

with  Fox 

Estimated  Delivery 

Laterals 

delivery  as 

to  Fox  tract 

Year 

inac.  ft.  (Actual) 

estimated  ac.  ft. 

Total  ac.  ft. 

Ac.  ft.  per  ac. 

1917 

44.8 

0 

38.4 

3.84 

18 

280.00 

0 

219.0 

3.72 

19 

308.3 

0 

188.0 

2.85 

20 

282.5 

0 

260.47 

3.87 

21 

297.5 

0 

279.13 

3.96 

22 

344.3 

9.8 

310.1 

4.51 

23 

268.1 

7.2 

242.8 

3.46 

24 

277.6 

8.4 

247.8 

3.63 

25 

243.5 

10.1 

207.1 

3.31 

26 

349.0 

11.9 

307.5 

4.63 

27 

353.8 

12.0 

311.4 

4.68 

28 

379.8 

12.6 

237.6 

5.00 

29 

430.8 

14.0 

269.3 

5.65 

30 

425.6 

14.2 

270.6 

5.70 

31 

260.2 

11.8 

224.6 

4.73 

32 

370.0 

30.2 

247.8 

5.22 

33 

416.6 

28.4 

241.6 

5.09 

34 

451.4 

31.2 

258.6 

5.45 

35 

489.0 

33.3 

283.8 

5.86 

36 

494.2 

31.2 

263.8 

5.56 

37 

426.8 

18.6 

257.8 

5.43 

38 

480.0 

33.5 

281.0 

5.92 

39 

448.6 

30.7 

258.6 

5.40 

The  only  actual  record  of  delivery  is  that  shown  in  Col¬ 
umn  2  representing  the  record  of  the  total  delivery  made 
at  the  heads  of  the  community  laterals  which  serve  the  Fox 
tract  and  two  or  three  other  tracts.  The  Bureau  did  not 
control  deliveries  beyond  the  heads  of  the  community  later¬ 
als  at  any  time  during  the  23-vear  period. 

4158  Deliveries  to  the  Fox  tract  were  computed  on  the 
basis  of  the  following  assumptions  and  estimates: 
(1)  the  quantities  of  water  delivered  at  the  heads  of  the 
community  laterals  were  assumed  to  be  divided  on  a  month¬ 
ly  basis  by  the  owmers  of  the  several  tracts  proportional 
to  the  irrigable  acreage  of  the  tracts  using  water  during 
each  month,  and  (2)  the  quantity  so  prorated  to  the  Fox 
tract  wras  reduced  by  an  estimated  loss  to  allow  for  seepage 
and  evaporation,  with  respect  to  such  prorated  item,  be¬ 
tween  the  heads  of  the  community  laterals  and  the  points 
at  which  Fox  took  water  from  the  community  laterals. 
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Based  on  these  various  assumptions  and  estimates,  the 
quantities  of  water  going  to  the  Fox  tract  were  as  shown 
in  Column  5,  in  acre-feet  per  acre. 

Dated:  February  13,  1940. 

J.  S.  MOORE, 

Superintendent,  Yakima  Project. 
M.  D.  SCROGGS, 

Irrigation  Manager,  Sunnyside  Division, 
Yakima  Project. 


Summary  of  Water  DelijAcreage  and  per  Acre  Crop  Helds 
P.  L.  Parka  4  Serial  572  -  40  Acres 
SE$S4tion  16-10-21 


DEFENDANT’S  EXHIBIT  64. 


Tear 


Ac. Ft. per 

Acre 

Irrigable 


xPer  Ac. i Division 
ii  Yield  t  Ave, 


Com 
:Per  Ac. 


Division 

Ave. 


17-1939 


sr  Ac. 
field 


: 

1917s 

•S  £ 

S 

*33 

s 

X 

4.0 

* 

S 

4.5 

s 

s 

X 

X 

X 

X 

X 

: 

333 

X 

X 

232 

X 

X 

: 

X 

X 

X 

*  X 

X  X 

37 

X 

X 

X 

X 

37 

1918s 

A  A  1 

*15.75* 

4.0 

s 

4.3 

X 

6 

X 

50 

X 

50 

X 

267 

X 

211 

• 

* 

: 

X 

5 

*  4.25* 

39 

X 

X 

39 

1919: 

v  w  rn 

O  C-H 

m  en 

*13-25* 

4.0 

X 

4.2 

X 

12 

X 

45 

X 

47 

X 

167 

X 

203 

x  1 

: 

20 

t 

26 

X 

8 

*  0.25: 

38.5 

X 

X 

38.5 

1920s 

w  m 

«  £ 

*22 

t 

3.4 

s 

4.2 

X 

8 

X 

40 

X 

42 

X 

X 

X 

X 

X 

8 

X  X 

38 

X 

X 

38 

1921s 

*25 

t 

4.0 

X 

4.2 

X 

X 

e 

* 

X 

267 

1 

300 

X 

X 

X 

7 

X  X 

40 

X 

X 

40 

1922: 

4.55 

*20 

s 

5.0 

X 

4.0 

X 

2 

X 

80 

X 

44 

X 

231 

X 

267 

X 

X 

X 

5 

*  5  * 

38 

X 

X 

38 

1923: 

4.77 

*19 

s 

4.8 

s 

4.0 

X 

5 

X 

40 

X 

43 

X 

265 

X 

237 

*  3 

X 

33 

s 

28.4 

X 

6 

X  X 

37 

X 

X 

37 

1924: 

4.81 

*20 

* 

3.5 

t 

3.7 

X 

X 

X 

X 

X 

e 

m 

x 

X 

15 

:  3.5  : 

38.5 

X 

X 

38.5 

1925: 

5.98 

*12 

s 

5.4 

s 

3.3 

X 

6 

X 

50 

X 

44 

X 

X 

X 

X 

X 

16 

x  4  x 

38 

X 

X 

38 

1926: 

5.13 

*  4 

* 

6.0 

s 

3.7 

X 

X 

X 

x  3 

200 

X 

233 

X 

X 

X 

20 

*  4  * 

38 

X 

X 

38 

1927: 

5-04 

:  8 

t 

3.7 

* 

3.5 

X 

X 

X 

X 

X 

e 

• 

X 

X 

21 

x  8.5  x 

37.5 

X 

X 

37.5 

1928: 

5.60 

slO 

s 

4.0 

X 

3.4 

X 

X 

X 

X 

X 

: 

• 

* 

X 

28 

:  x 

38 

X 

X 

38 

1929: 

5*69 

:  6 

* 

2.5 

X 

3.5 

X 

: 

X 

X  3 

400 

X 

253 

X 

X 

X 

4 

x  9  * 

37 

X 

X 

37 

1930: 

5.54 

*  5 

* 

4.0 

X 

3.5 

X 

s 

X 

x  3 

444 

X 

266 

X 

X 

X 

4 

*  15.5* 

37.5 

X 

X 

37.5 

1931: 

4.80 

*  6 

* 

5.0 

s 

3.3 

X 

X 

X 

X 

333 

X 

208 

X 

X 

X 

26 

x  6  x 

44 

X 

6 

X 

38 

1932: 

6.11 

*  8 

* 

4.0 

X 

3.2 

X 

4 

X 

50 

X 

39.8 

X 

X 

e 

• 

: 

X 

20 

x  6  x 

38 

X 

X 

38 

1933: 

7.32 

*12 

X 

3.0 

s 

2.7 

X 

4 

X 

80 

X 

40.6 

X 

X 

X 

X 

X 

33 

x  0.5  x 

49.5 

X 

12 

• 

* 

37.5 

1934: 

7.09 

*10 

s 

3.5 

s 

3.2 

X 

• 

• 

X 

X 

: 

*  4 

: 

34 

X 

29.9 

X 

24 

*  4  : 

42 

X 

4 

X 

38 

1935* 

8.83 

*10 

s 

5.0 

X 

3.5 

X 

3 

X 

60 

X 

38.3 

X 

467 

X 

221 

*,  2 

: 

40 

X 

30 

X 

14 

X  X 

38 

X 

X 

38 

1936: 

6.20 

*  6 

t 

5.0 

s 

3.3 

X 

X 

X 

X  1 

267 

X 

250 

« 

• 

X 

X 

16.75*  4.25* 

37 

X 

X 

37 

1937: 

6.10 

*  4 

X 

5.0 

X 

2.8 

X 

X 

X 

X 

333 

X 

229 

*  4 

X 

40 

X 

32.8 

X 

22 

*  5.25* 

41.25: 

4 

X 

37.25 

1938: 

t  000. 

6.45 

(k  m 

*10 

•in 

X 

• 

5.0 

X 

. 

3.1 

X 

• 

X 

e 

X 

e 

X 

* 

270 

X 

218 

*W\ 

X 

* 

S 

X 

26 

xl2.1  : 

53.1 

* 

16 

X 

37.1 

Division 
Ave. _ 


Ibeat 
:Per  Ac. 
»i  Held 


Division: 

Ave. 


Pasture 


Mi  sc. i  Total 
*  sCropped 
Acres*  Acres 


Dupli-i  Net 
cated  sCropped 


1.  —  ^  T  .  ■  ,1  ■  ■,  ■ml  ■  T  -T 

Excess  of  average  delivery  over  determination 
Average  delivery  -  1922-1924,  inclusive 
«  *  1925-1931,  ■ 

«  ■  -  1932-1939,  « 

Excess  Item  (4)  over  determination 
Increase  Item  (4)  over  Item  (2) 


69  per  ce 
4.71  acre-f 
5.40  ■ 

6.86  " 

96  per  ce 
46  per  ce 


acre 

R 


*  Miscellaneous  includes  small  areas  of  oats,  rye,  other  hay,  n,  squash  and  rutabagas. 


r/ -  (j:> 


*  t 

*5  C 
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DEFENDANT’S  EXHIBIT  65. 


Summary  of  Water  Delivery,  Acreage  and  Per  Aore  Crop  Yields 
» C,  X*  Eder  Farm  -  Serial  01*73  -  40  Acres 

SW^SEi  Seotion  31-9-23 
•1917-1939 


xAo  .Ft.perx 

.  .  ‘  *. 

Com 

X 

Potatoes 

X 

Wheat 

■ mm 

x'Pasture 

Ttaso 

7t 

Total 

T)«pl  T=T 

Vet 

Yearx 

Acre 

X 

xPer  Ao 

Division x 

i  Per  Ac 

.x  Division: 

xPer  Ac. 

[Division: 

xPer  Ac 

ti 

Division: 

X  • 

: Cropped  1 

oated  x Cropped 

t Irrigable  i  Acres x 

Yield 

X 

Ave. 

xAcresx 

Yield 

X 

Ave. 

{Acres x 

Yield 

Ave. 

x  Acres: 

Yield 

X 

Ave. 

X 

Acres 

i  Ac  res: 

Aores 

Acres  x 

Acres 

1917 

X 

X 

8.04 

X 

X 

34 

• 

* 

X 

3 

X 

X 

4.5 

X 

X 

10 

X 

X 

50 

X 

X 

47 

X 

X 

25 

X 

X 

233 

232' 

X 

X 

X 

X 

X 

X 

X 

X 

X  X 

X  20.5: 

89-5 

t 

10  x 

79.5 

1918 

X 

5.38 

X 

28 

X 

.3-5 

X 

4.3 

e 

• 

8 

X 

50 

X 

50 

X 

4 

X 

167 

211 

X 

X 

X 

X 

*  24 

X 

64 

X 

64 

1919 

X 

4.53 

X 

33.5* 

1.3 

X 

4.2 

X 

X 

X 

X 

X 

X 

X 

X 

X 

*  25 

X 

58.5 

20  x 

38.5 

1920 

X 

4.05 

X 

38 

X 

3.3 

X 

4.2 

X 

X 

X 

X 

X 

X 

X 

X 

X 

x  1 

X 

39 

X 

39 

1921 

X 

4-21 

X 

36 

X 

4 

X 

4.2 

• 

e 

X 

X 

X 

3 

X  1.5 

X 

X 

10 

X 

28 

X 

t 

37.5 

X 

57.5 

1922 

X 

4.49 

X 

26 

• 

4 

X 

4..0 

X 

X 

X 

X 

12 

X 

317 

267 

X 

X 

X 

X 

38 

X 

38 

1923 

X 

4.55 

X 

25 

X 

4 

X 

4.0 

X 

X 

X 

X 

2 

X 

360 

237 

xl2 

X 

25 

X 

28.4 

X 

X 

39 

X 

39 

1924 

X 

5.&* 

X 

20 

X 

4. 

X 

3.7 

X 

X 

X 

X 

4 

X 

283 

293 

*  3 

X 

20 

X 

20.4 

X 

•3 

*  5 

X 

35 

X 

35 

1925 

X 

5.46 

X 

11 

X 

3 

• 

e 

3.3 

e 

e 

3 

X 

50 

X 

44 

X 

6 

X 

250 

290 

xlO 

X 

25 

X 

38.6 

X 

5 

:  3 

X 

38 

X 

38 

1926 

X 

4.95 

X 

4 

X 

4 

X 

3.7 

X 

3 

X 

30 

X 

4o 

X 

8 

X 

250 

233 

x20 

X 

25 

X 

33.1 

• 

• 

:  3 

X 

38 

X 

38 

1927 

e 

• 

5.o4 

X 

18 

X 

2.5 

X 

3.5 

X 

X 

X 

X 

10 

X 

280 

217 

xlO 

X 

12 

X 

34.9 

X 

X 

38 

X 

38 

1926 

X 

4.65 

X 

26 

X 

3 

X 

3.4 

X 

6 

X 

57 

X 

44 

X 

X 

*  3 

X 

42 

X 

30.1 

X 

t 

35 

X 

35 

1929 

X 

5-33 

X 

27 

X 

4 

X 

3.5 

X 

X 

X 

X 

3 

X 

500 

253 

x  6 

X 

40 

X 

34.2 

X 

2 

X 

38 

X 

38 

1930 

X 

6.56 

• 

• 

21 

1 

4 

X 

3.5 

X 

X 

X 

X 

7 

X 

340 

266 

X  9 

X 

4o 

X 

37.4 

X 

1 

X 

38 

X 

38 

1931 

X 

5.42 

X 

27 

X 

3 

X 

3.3 

X 

X 

X 

X 

6 

X 

300 

208 

x  6 

X 

4o 

X 

30.8 

X 

X 

39 

X 

39 

1932 

X 

5.33 

X 

20 

X 

3 

X 

3.2 

X 

5 

X 

40 

e 

• 

39.8 

X 

4 

X 

300 

235 

:  9 

X 

35 

X 

32.4 

X 

X 

38 

X 

38 

1933 

X 

6.83 

X 

20 

X 

3 

X 

2.7 

X 

X 

• 

♦ 

X 

8 

X 

320 

246 

«  4 

X 

46 

X 

35.7 

X 

x  6 

X 

38 

X 

38 

1934 

X 

6.81 

X 

13 

X 

4 

X 

3.2 

X 

X 

e 

• 

X 

8 

X 

320 

220 

X  9 

X 

20 

X 

29.9 

X 

x  8 

X 

38 

X 

38 

1935 

X 

6.58 

X 

18 

X 

4 

X 

3.5 

X 

• 

• 

X 

X 

8 

X 

260 

221 

xlO 

X 

40 

• 

• 

30 

X 

x  2 

X 

38 

X 

38 

1936 

X 

5.65 

X 

21 

X 

4 

• 

• 

3.3 

X 

X 

1 

• 

• 

4 

1 

4x> 

250 

xl2 

X 

47.5 

X 

31.1 

X 

X 

37 

X 

37 

1937 

X 

5.96 

X 

20 

X 

3 

X 

2.8 

X 

X 

X 

e 

* 

9 

X 

200 

229 

x  8 

X 

25 

X 

32.8 

X 

X 

37 

X 

37 

1938 

X 

5.41 

X 

20 

X 

4 

• 

* 

3.1 

X 

X 

X 

1 

7 

X 

250 

218 

xlO 

X 

38 

X 

51.9 

X 

1 

37 

X 

37 

1939 

X 

6.09 

1 

20 

: 

3.5 

X 

3.0 

X 

: 

X 

X 

5^5: 

485 

220 

x  8.5 

X 

55 

e 

• 

33.1 

X 

x  3 

X 

37 

37 

Ave. 

X 

5.53 

X 

X 

X 

X 

• 

• 

X 

: 

X 

X 

X 

7 

X 

• 

• 

X 

(1 )  Excess  of  average  delivery  over  determination  81*  per  cent  Note:  iV 


(2)  Average  delivery  -  1917  to  1921*,  inclusive  5*11  acre  feet  per  aore  Irrigable  aore  age  aas  80  acres  ^ 

(3)  Average  delivery  -  1925  to  1931,  inclusive  5-34  acre  feet  per  acre  in  1917  and  1918,  ^  ^ 

(4)  Average  delivery  -  1932  to  1939,  inclusive  6.11  acre  feet  per  aero  * 

(5)  Excess  Item  (4)  over  determination  104  per  cent  '</>  & 

(6)  Increase  Item  (1*)  over  Item  (2)  20  per  cent 

V  t"" 

•  Miscellaneous  includes  small  areas  of  bejrley,  oats,  other  hay,  corn  fodder,  beans,  garden  and  sugar  beets. 
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PLAINTIFFS’  EXHIBIT  108. 


i 


STUDY  BY  F.  A.  NORTON  OP  DEPENDANTS  EX.  63  POX  RETURNS 


Ac  ft  per  ac  Alfalfa  Com  Potatoes  Nheat 

for  entire  tract 

PITS 

FOR  23JB  YEAR  AVERAGE  FROM  1920  to  1924 


Pox  $  in  project  $  of  acre- 
average  all  crop  age  crop p 
production  ed 


Pox  3.89 

4.1 

53 

321 

Project 

4.02 

40.5 

277 

$  for 

project 

yield 

102$ 

Five 

130.8$ 

115$ 

115.9$ 

F 1  Lb  o 

FOR  turn  YEAR  AVERAGE  PROM  1925  to  1929  t’-.y  e 

i:.*Y  6-  J942 

Pox  4.52 

3.33 

39.4 

302 

Project 

3.5 

43*5 

238 

$  of  project 

94.2$ 

90.8$ 

127$ 

104$ 

yield 

FIVE 


FOR  SBR  YEAR  AVERAGE  FRCW  1930  to  1934 


Pox  5.24 

3.1 

38 

281 

19 

Project 

3.2* 

40.4 

235 

31.1 

$  of  project 
yield 

97$ 

94$ 

119$ 

61$ 

93$ 

85.2 

FOR  FIVE  YEAR  AVERAGE  FROM 

1935  to  1939 

Pox  5.65 

3.56 

36 

219 

20 

Project 

3.14 

41.4 

230 

32.5 

$  of  project 
yield 

113$ 

87.5 

95$ 

61$ 

90$ 

84._6$ 

Pox  Average  yield  all 
on  reet  of  project  aa 

crops  over 
to  yield 

15  year 

period  as 

compared 

with  similar 

crops 

101$ 
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PLAINTIFFS’  EXHIBIT  107 


(/J^_  (  0  "1 

STUDY  EY  T.  A  NORTON  OF  DEFENDANTS  EXHIBIT  64  Parks  Crop  Yields 


Ac  Ft  per  ac  Alfalfa  Cora  Potatoes 

FIVE  YEAR  AVERAGE  ISOM  1920  to  1924 
Perks  4.62  4il4  53.3  254 

Project  4.02  43  268 

Porks  2  1035*  124^  94.5 2 

FIVE  YEAR  AVERAGE  FROM  1925  to  1929 

Wheat  Parks  2  of  project 
jQb.  production  pt  all 
cr/i>»  for  5  yf  period 

33  K  ft. 

r  ‘"ly  *  **  ^  Inez>«  st 

.^4  y>  „  period 

H62  ^109.42 

Parks  5.489  4.32 

50 

300 

Project 

3.48 

44 

243 

Parks  2 

1212 

1142 

1242 

1202 

10.62 

FIVE  YEAR  AVERAGE  FROli 

1930  to  1934 

Parke  6.17 

3.9 

65 

388 

34 

Project 

3.18 

40.2 

237 

29.9 

Perks  2 

122.62 

1622 

1642 

113.7 

140.6 

2o.e2 

FIVE  YEAR  AVERAGE  FROM 

1935  to  1939 

Parks  6.36 

5 

60 

323.4 

40 

‘ 

Project 

3.14 

38.3 

227.6 

31.4 

Parks  2 

1592 

1572 

1432 

1272 

146.52 

5/92 

Parke  average 
production  over 
20  yr  period 

1262 

1392 

131.5 

1192 

1292 

5113 
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PLAINTIFFS’  EXHIBIT  106. 


STUDY  BT  7.  A.  HORTON  OT  DESEiJDANTS  EX.  6T-  XDER  CROP  RETURNS 
TOE  IEEE  YEAS  AVERAGE  IE0U  101?  to  1919 


Ac  ?t  per  ae.  Alfalfa 

Ida re  5.98  2.6 

Project  4.33 

Per  cent  Xder  60J6 

production  to 

project 

corn 

50 

48.5 

103jS 

potatoes 

200  r 

221  ^ 
90.556 

in,  wheat 

'**/> 

****„, 

Eder  5»  of 
project  In 
average  all 
crops  product- 
ion 

TOE  TIVE  TEAR  AVERAGE  ISOM  1920  to  1924 

Xdar  4.58 

3.86 

©0 

18.3 

Project 

{6  Xder  product 
ion  to  project 

4.02 

9656 

266 

120.356 

25.6 

71.556 

9656 

TOE 

FIVE  TEARS  AVERAGE  IRON  1925  to  1929 

Xder  5.086 

3.3 

45.66 

320 

28.8 

Project 

3.48 

42.66 

248.22 

34.18 

Xdsrrr  product¬ 
ion  to  project 

94.  # 

107  j6 

12956 

84.# 

103.5  56 

TOR 

TIVE  YEAR  AVERAGE  TSOI! 

1930  to  1934 

Xder  6.23 

3.4 

40 

316 

36.2 

Project 

3.18 

39.8 

235 

33.4 

Xder  production 
to  project 

107^ 

100. 55I 

1345* 

108  56 

112.456 

TOR  FIVE  YEAS  AVERAGE  FRCtf  1934  to  1939 

Xd'r  5.94 

3.7 

319 

41.1 

Project 

3.14 

227.6 

31.78 

Xder  product¬ 
ion  to  project 

11# 

140.556 

129  56 

127.55k 

5112 


PLAINTIFFS’  EXHIBIT  54. 
(10  Sheets) 
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FILED 

MAY  €  - 1942 

CHARGES  E.  si'twAit  r,  cicrk 

Case*  57738,  57739  and  57740 

EXHIBIT  number  77,  Identified  by  Charlea  J.  Bartholet 
in  connection  with  his  testimony  as  Identification  number  77, 
and  marked  as  Plaintiffs*  Exhibit  number  77. 

DATED  October  29,  1937. 
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i  mui  Qa, 


/vw\  j  t  J 

v  0;  \ 


o 
A.  ■ 

<* 


"otary  Public  in  and  for  the  state 
Washington,  residing  at  Olympia. 
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STATE  0?  WASHINGTON,  ) 

)SS. 

County  of  Thurston.  ) 

I,  CHARLES  J.  BARTHOLET,  Supervisor  of  Hydraulics 
of  the  State  of  Washington,  do  hereby  certify  that  the 
attached  is  a  full,  true  and  correct  oopy  of  the-  original 
application  of  the  United  States  to  appropriate  publio  waters 
of  the  State  of  Washington  for  the  Sunnyside  Pi  vision  under 
date  of  Hay  7,  1935,  which  original  application  ia  on  file 
and  of  record  in  the  office  of  the  State  Supervisor  of 
Hydraulics  of  the  State  of  Washington,  and  whioh  said  application 
was  offered  as  Plaintiffs'  Exhibit  77,  in  my  deposition  taken 
in  the  cases  of  Mazine  2.  Pox  et  al,  Philip  Louis  Parks,  et  al, 
and  Jacob  F.  Ottmuller  versus  Harold  L.  Ickes,  Secretary  of  the 
Interior. 

WITNESS  my  hand,  this  29th  day  of  Ootober,  1937. 

Supervisor  Hydraulics  of  the  state 
of  Washington. 

(Seal) 
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H.  F.  Xo  sro-nw.  Approve  aa  to  Form  by  Dapt.  of  ZAcfcocy.  lim. 

Form  19 

STATS  OF  WAtllXQTON 


RECEIVED 
Nov. 12,  1930, 
Division  of  Hydraulics 


DEPARTMENT  OP  CONSERVATION  AND  DEVELOPMENT 
Division  of  Hydraulic* 


APPLICATION  FOR  A  PERMIT 

To  Appropriate  Public  Waters  of  tbe  State  of  Washington 


Application  No . 3251. —  Permit  No— - 

7 . _  the  united ..  States...  QfLiuiierlca.». ..Dure.au ...of ...Be.claaatI.on . . . . , 

(Name  of  applicant) 

of . Yaliima . . County  of- . .YakiJia. . . , 

(I'osl  office) 

State  of. . . Washington . _ . . . ,  do  hereby  make  application  for  a  permit  to  appropriate 

the  following  described  public  waters  of  the  State  of  Washington  subject  to  existing  rights: 

If  the  applicant  is  a  corporation,  give  date  and  place  of  incorporation. . . . 


1.  The  source  of  the  proposed  appropriation  is . . . .X«kiXtta„Ei.Ye;r. . . . . . — _ _ 

(Nmm  oCatmm) 

tributary  of. _ C oluBbia_Rl.v.e;r. _ _ _ 

2.  The  amount  of  water  which  the  applicant  intends  to  apply  to  beneficial  use  is — 1300. - 

cubic  feet  per  second. 

3.  The  use  to  which  the  water  is  to  be  applied  is . <iM>|giMflii  tww*ti. _ 

<  Irrigation;  power,  muring,  manufacturing.  domestic  supplies.  etc.) 


4.  Time  during  which  water  will  be  required  each  year. 


5.  The  approximate  point  of  diversion  is  located. 


(Giro  distance  and  bearing  to  eectlon  corner) 


being  within  the. 

in  the  county  of. 
6.  The. 


. N*i  SEi 

(Give  small 


in  thc* 


lest  legal  subdivision) 

.Yakima. . . 


.of  See. — 28 . —,  Tp.—12 _ -N.,  R... M., 

< No.  KffT.) 


Jo  be. 


W.  M., 


- ft.  or  miles  in  length,  terminating 

(Main  ditch,  canal,  or  pipe  line) 

. . . . . . . . -of  Sec . - . ,  Tp . Jlf,  R. . . 

(Smallest legal NMMriH)  (No.  I 

the  proposed  location  being  shown  on  the  accompanying  map. 

7.  The  name  of  the  ditch,  canal  or  other  works  is _ 3unnyside__Caasl._ . . 


8.  Estimated  cost  of  development  necessary  to  utilise  fully  the  appropriation  herein  asked  for 

$ - - 

9.  Does  the  stream  from  which  you  wish  to  appropriate  water  flow  through  the  tract  of  land  on 

which  the  water  is  to  be  useit - 

10.  Do  you  own  the  required  right-of-way  for  the  proposed  works 7 _ _ _ 

DESCRIPTION  OF  WORKS. 

Divxrsion  Worn — 

11.  (a)  Height  of  diversion  dam - feet;  length  on  top _ feet; 

length  at  bottom . . . feet;  material  to  be  used  and  character  of  construction 

(Looa.nA«untt>BunqrifWkt><bi<AilBb«atb,M4,«uim7mrtr<nudAB) 

(b)  Description  of  headgate _ ; . . . . 

(Timber,  oos—to,  eta. ;  number  and  alae  of  openings) 


When  storage  wort*  are  contemplated  a  t 
with  lnotmetiooe,  by  Xlitrasliig  the  Mate  Pope 


»  permit 
•  ecKydr 


_ _  be  filed  la  addition  to  the  above. 

hCydramhca,  Olympia,  Washington. 
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Cava x.  System — 

12.  (a)  Give  approximate  dimensions  at  each  point  of  canal  where  materially  champed  »»  site, 

stating  miles  from  headgate.  At  head  pate:  Width  on  top  (at  water  line ) - feet; 

width  on  bottom _ feet;  depth  of  water - feet; 

grade _ feet  fall  per  one  thousand  feet. 


(b)  At. 


feet;  width  on  bottom, 
grade - 


...miles  from  hcadgatc:  Width  on  top  (at  water  line). 
. . . feet;  depth  of  water - 


-feet; 


_ feet  fall  per  one  thousand  feet. 


SUPPLY  THE  FOLLOWING  INFORMATION  ACCORDING  TO  USE  PROPOSED: 
Ikbioation — 

13.  The  land  to  be  irrigated  has  a  total  area  of _ acres, 

described  as  follows: _ 


(Oh*  lacal  MbdhrtotoB  by  Motion.  town ship  a&d  rano) 


(XT  mo r»  *pao«  la  required,  attach  asperate  ahsst) 

14.  Give  the  legal  description  of  land  when  water  is  to  be  used  for  purposes  other  than  irrigation, 


power  and  municipal  supply- 


(Lasml  ■ubdinatoac) 

(a)  To  what  stream  is  water  returned _ 

(b)  Locate  the  point  of  return _ 


.  Sec.. 


-,Tp. 


JT.,  Rge. 


-W. 


I 


(8m*IlMtl«cal  subdivision  of  saction) 

Power — 

15.  (a)  Total  amount  of  power  to  be  developed-. 

(b)  Total  fall  to  be  utilised _ 


Sec _ _ _ ,  Tp _ V.,  Rge. 


(AorW.) 


:W.  M„ 


(H«a4) 


(Tbsoratlcsl  bOTMpow) 

. feet. 


(c)  The  nature  of  the  works  by  means  of  which  the  power  is  to  be  developed _ 


P. 


( d)  Such  works  to  be  located  *»_ 


(Legal  nMl  vision) 


of  Sec. 


Tp 


...N.,  Rge- . W.  M. 

•  (No.  HL  or  W.) 


( e)  To  what  stream  is  the  water  to  be  returned . 

(f)  Locate  point  of  return - - - - 


Sec. 


Tp... 


. — Ji.,  Rge. . 


W.  M. 


(No.  LtrT.) 

(g)  The  use  to  which  power  is  to  be  applied  is. 
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RECEIVED 
Hoy  12,  1950 
Division  of  Hydraulics. 


Sunnyside  Division, 
Yakima  project 

APPLICATION  P®  A  PERMIT 

TO  APPROPRIATE  PUBLIC  WATERS  OP  THE  STATE  OPWASHINGTON. 


The  United  States  of  America, acting  through  its  agent.  Porter 
J.  Preston,  Superintendent  of  the  Bureau  of  Reclamation,  Depart¬ 
ment  of  the  Interior,  pursuant  to  the  provisions  of  the  Act  of 
Congress  of  June  17,  1902  (  52  Stat.,  588),  known  as  the  Federal 
Reclamation  Law,  does  hereby  make  application  for  a  permit  to 
appropriate  the  following  described  public  Waters  of  the  State  of 
■ashing  ton. 


1.  The  source  of  the  proposed  appropriation  is  the  Yakima  River 
a  tributary  of  the  Columbia  River, 


» 


2,  The  amount  of  water  which  the  applicant  intends  to  apply 
to  beneficial  use  is  1500  oubic  feet  per  second, 

5,  The  use  to  which  the  water  is  to  be  applied  is  irrigation, 
domes tlo  and  power, 

4.  Time  during  which  water  will  be  required  each  year,  March  1 
to  ootober  51,  inclusive. 

5.  The  approximate  point  of  diversion  is  located  1510  feet  S., 

84°  W.  of  E.t  Cor.  Sec. 28,  Tp,12  K. ,  R.19  E.,  being  within  the 
Mw£  SE&  of  Sec, 28,  T.  12  R.19,  E.W.M.,  in  the  County  ofYakima. 

6.  The  main  oanal  is  60milos  in  length,  terminating  in  the 
SW^NE^  of  Sec.20,T,9  V.,  R.25,  S.W.M.,  the  proposed  location 
being  Shown  on  the  aocanpainying  map, 

7.  The  name  of  the  ditch  is  the  Sunnyslde  Canal. 


8,  (a)  Estimated  cost  of  development  necessary  to  utilize 

fully  the  appropriation  herein  asked  for,  $5,676,600, 

(b)  Do  you  own  the  required  right  of  wayj  yes. 


DIVERSION  WORKS: 


DESCRIPTION  OF  WORKS 


9,  (a)  Height  of  diversion  dam,  8.5  feet;  length  an  top,  500 

feet;  length  at  bottom, 500  feet;  material  to  be  used  sad  character 
of  construction:  Concrete  overflow  weir  with  earth  dike  a  mile 
long. 


gates. 


(b)  Description  of  headgate:  Concrete  lntak|< 

-1- 


‘4 ffl 


Six  6'X©' 
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!l  052 


CANAL  SYSTEM; 


10 

Miles 

from 

Headgate8 

Top 

Width 

Bottom 

Width 

Water 

Depth 

Grade 

Type 

Capac 

flty 

a 

0 

66 

42 

8.0 

Earth 

13C 

i 

>0 

b 

17 

66 

42 

8.0 

.000143 

It 

12C 

0 

0 

30 

50 

26 

7.5 

.000175 

ft 

9C 

P 

d 

37 

45 

24 

7.0 

.000163 

If 

7C 

lo 

e 

48 

42 

22 

6.6 

.000173 

IV 

500 

f 

50 

35 

20 

5.0 

-.000220 

ft 

300 

g 

55 

20 

7 

4.5 

.000220 

ft 

120 

h 

60 

17 

8 

3.0 

.000220 

If 

1 

15 

INFORMATION  ACCORDING  TO  USE  PROPOSED 


IRRIGATION: 

11  (a)  The  land  to  be  irrigated  has  a  total  area  of  107,600 
irrigable  aores,  described  as  follows: 

T.  12  N.,  R.  19  E. 

T.  11  N. ,  R.  19,  20  and  21  E. 

T.  10  N.  ,  R.  21 j  22,  23,  26  and  27  E. 

T.  9  N.,  R.  22,  23,  24,  25,  26  and  27  E. 

T.  8  N.,  R.  22,  23,  24  and  25  E. 

See  accompanying  map. 

(b)  Does  the  above  described  land  border  on  the  stream 
from  which  you  desire  to  appropriate  water?  Yes. 


DUTY  OF  WATER: 

12.  Character  of  soil:  Depth  18"  to  6V;  sandy,  10#;  volcanic 
ash,  70#;  loam,  10#;  clay,  etc.  10#.  Annual  precipitation  at  Sunnysi 
Station,  6.6  inches;  precipitation  during  irrigation  season,  2.85 
inches.  Depth  of  irrigation  water  required;  Undetermined. 


ide 


-  2  - 
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a  • 

13:  Outlook  :  SNIPES  1 

Hillcrest  2 

Patch  3 

a  • 

a *800  H.P.  :860  H.P. 

b:45  ft.  :  67  ft. 

c  :Direct  connected  .-Direct  connected 
: pumping  plants.  : pumping  plants. 
d:NEiSE£  Sec.8,T.  :NWiNWi  Sec.2, 
:T.10  N.R.22  E.  jT.9N,R.22  E. 

e  :Used  for  lrrig-  :Used  for  irrig- 
:ation  ration 

f  :Not  returned.  :Not  returned 

g  Pumping ‘to  higher  rPumping  to  high- 
rlands.  :er  lands. 

35  H.P. 

32  ft. 

Direct  Connected 
pumping  plants. 
SWfcSwfc  Sec .25,* 
T.10,N.R.22.E. 
Used  for  irrig¬ 
ation 

Not  returned 
Pumping  to  high¬ 
er  lands. 

36  H.P. 

20.5  ft. 

Direct  Connected 
pumping  plant. 
NWfcNWfc  Sec. 3, 

T.9  N.R.22  E 

Used  for  irr¬ 
igation. 

Not  returned 
Pumping  to 
higher  lands. 

| 

a 

a 

13 :  Grandview 

i 

Rockford  :  Prosser 

rrosser 

SpdLng  Creek 

a 

a  :250  H.P. 
b  :22  ft. 

c  rDlrect  connected 
rpumplng  plant. 
drSWjNEfc  sec. 30, 

:T.9  N.,  R.24  E. 
e  rUsed  for  irrig¬ 
ation. 

f  :Not  returnod. 
g  rPumping  to  high- 
:er  lands. 

a 

250  H.P.  *170  H.P. 

73  ft.  :  52  ft. 

Direct  connected  iDlrect  connected 
power  plant.  rpumpIng  plant. 

NWiSEi  Sec. 27,  SE^NEi  Sec. 26, 

T.9,N.,R.23  E.  :T.9  N.,R.24  E.  1 
Used  for  lrrig-  rUsed  for  irrig¬ 
ation.  ration. 

Not  returned  -Not  returned. 

Pumping  to  high*  rPumping  to  high¬ 
er  lands.  rer  lands. 

174  H.P. 

78.5  ft. 

Direct  connectec 
pumping  plant. 
SwfcNE*  Sec. 20, 

«9  N.R.25  E. 

Used  for' irrig¬ 
ation. 

Not  returned. 
Pumping  to 
higher  lands. 

x#. 

13.  Proposed  Mabton. 

a.  '55  H.P . 

b.  43  ft. 

c.  Direct  connected  pumping  plant. 

d.  Sec. 9,  T .8  N«,  R.23  £• ^  SE^ 

e.  Used  for  Irrigation. 

f.  Not  returned. 

g.  Pumping  to  higher  lands. 

Dupllcatemaps  of  the  proposed  dltchor  other  works,  prepared 
in  accordance  with  the  rules  of  the  State  Supervisor  of  Hydraulics, 
accompany  this  application. 

-3- 
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The  United  States  has  availed  itself  ot  the  provisions  of 
an  act  of  the  Legislature  of  the  State  of  Washington,  entitled, 
"An  Aot  relative  to  the  appropriation  of  waters  of  the  State 
for  irrigation  purposes,  granting  the  United  States  the  right  of 
exercising  the  powers  of  eminent  domain  In  acquiring  lands, 
water  and  other  property  for  rights  of  way  and  for  reservoir  * 
and  other  irrigation  works,  granting  to  the  United  States 
certain  rights  in  state  lands  and  waters  of  the  state  relating  to 
water  users  associations,  and  declaring  an  emergency",  approved 
March  4,  1905  (L  05*  p.  180), and  as  authorized  thereby,  and  in 
compliance  therewith,  did  on  the  10th  day  of  May,  1905,  file  in 
the  office  of  the  Conmisslcner  of  Publlo  Lands  of  the  State  of 
Washington  a  notice  of  the  withdrawal  of  the.  then  unappropriated 
waters  of  the  Yakima  River  and  its  Tributaries,  dtt.oh  withdrawal 
was  duly  extended  from  time  to  time  and  has  been  maintained* 

The  Uni  ted  States  does  not  by  this  filing  waive  or  relinquish  any 
of  its  rights  under  the  said  withdrawal  of  May  10,  1905,  but 
expressly  declares  its  intention  to  retain  and  exerolae  all  its 
rights  thereunder  and  that  this  filing  shall  relate  back  to  the 
said  withdrawal  of  May  10,  1905,  and  take  date  of  priority  of 
that  date,  as  provided  in  Section  4  of  Chapter  88  of  the  Laws  of 
1905  (Sec. 7411,  Remingtons  Compiled  Statutes), as  amended  by 
Chapter  95  of  the  Laws  of  1929* 

UNITED  STATES  OF  AMERICA, 

By  its  agent  (Sgd)  PORTER  J*  PRESTON* 
Superintendent,  Sure an  of 
Reclamation,  Department  of 
the  Interior* 


(Map  of  Sno qualm! e  National  Forest  Attaohed) 


✓ 
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Municipal  Supply — 

16.  To  supply  the  city  of - 


. . County,  having  a  present  population  of _ 

and  an  estimated  population  of . . - . in  19— 

(a)  Estimated  present  requirement . . . . . 

(h)  Estimated  future  requirement . - - 
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17.  Construction  t cork  will  begin  on  or  before _ 

18.  Construction  work  i oill  be  completed  on  or  before - - - 

Duplicate  maps  of  the  proposed  ditch  or  other  works,  prepared  in  accordance  with  the  rules  of  the 

State  Supervisor  of  Hydraulics  accompany  this  application. 


(Nun*  of  oppUcut) 


Signed  in  the  presence  of  us  as  witnesses: 


UMna  of  wltnm) 


(AAAr—  of  trltam) 


Remarks: 


STATE  OF  WASHINGTON, 
CoujfTX  or  Thutotmt. 


TON, 

•  i 


This  is  to  certify  that  I  have  examined  the  foregoing  application  together  with  the  accompanying 
maps  and  data,  and  return  the  same  for  correction  or  completion,  as  follows: _ 


In  order  to  retain  its  priority,  this  application  must  be  returned  to  the  State  Supervisor  of  Hydrau¬ 
lics,  with  corrections,  on  or  before - -  19 - 

WITNESS  my  hand  this - - day  of - ,  19 _ 


ttsu  Stmnimr  of  HtSr—Met, 


4346 


1 

PERMIT 

This  is  to  certify  that  I  have  examined  the  foregoing  application  and  do  hereby  grant  the  same, 
subject  to  the  following  limitations  and  conditions:  If  for  irrigation,  this  appropriation  shall  be  subject 
to  such  reasonable  rotation  system  as  may  be  ordered  by  the  State  Supervisor  of  Hydraulics - 


The  amount  of  water  appropriated  shall  be  limited  to  the  amount  which  can  be  applied  to  beneficial 

use  and  not  to  exceed. . . . . . cubic  feet  per  second,  or  its  equivalent  in  case  of  rotation. 

The  priority  date  of  this  permit  is . . . . . 

Actual  construction  work  shall  begin  on  or  before _ _ ...... _ _ _ _ _ _ 

and  shall  thereafter  be  prosecuted  with  reasonable  diligence  and  be  completed  on  or  before - - 


Complete  application  of  the  water  to  the  proposed  use  shall  be  made  on  or  before 


Given  under  my  hand  and  the  seal  of  this  office  at  Olympia,  Washington,  this _ _ _ day 

of. - - - ,  19 - 

State  Supervisor  of  Hydraulic*. 
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Before  your  certificate  of  -water  right  is  issued  it  •will  bo  necessary  for  you  to  file  with  the  State 
Supervisor  of  Hydraulics  a  copy  of  each  of  the  following  reports: 

1st  Progress  reports  (in  case  temporary  permit  is  issued). 

2nd.  Affidavit  of  publication  of  notice  of  water  right  application. 

3rd.  Notice  of  beginning  of  construction. 

4th.  Notice  of  completion  of  construction. 

5th.  Notice  of  application  of  water  to  a  beneficial  use. 

6th.  Proof  of  appropriation  of  water. 

Upon  a  satisfactory  showing  that  the  appropriation  has  been  perfected  as  provided  by  statute  the 
State  Supervisor  of  Hydraulics  will  issue  a  water  right  certificate. 

(  Bluki  win  be  furnished  hr  the  office  of  Stple  Supervleor  of  Hydrmullce) 
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DEFENDANT’S  EXHIBIT  43. 

Defendant’s  Exhibit  43,  Contract  Between  United  States 
and  Kittitas  Reclamation  District  of  February  16, 1921, 
the  following  excerpt  only: 

2188  14.  The  District  shall  pay  to  the  United  States,  for 
the  supply  of  water  herein  specified  such  proportion¬ 
ate  part  of  the  total  cost  of  all  the  works  constructed  to 
store  such  waters  as  the  number  of  acre-feet  delivered  by 
the  United  States  hereunder  shall  bear  to  the  total  diversion 
rights  in  acre-feet  of  all  users  of  storage  water  benefiting 
by  such  storage  works,  saving  and  excepting  from  both  such 
total  cost  and  total  diversion  rights  the  repayment  charges 
that  have  been  determined  upon  and  the  diversion  rights 
that  have  been  set  aside  for  the  use  and  benefit  of  the  Sun¬ 
ny  side  and  Tieton  Units  of  the  Yakima  Project  of  the 
United  States  Reclamation  Service,  for  the  Cascade  Canal 

Company  and  the  Union  Gap  Irrigation  District;  the 

2189  Secretary  of  the  Interior  to  determine  such  propor¬ 
tionate  part  and  such  total  cost,  which  determination 

shall  be  accepted  as  conclusive. 
#••••••••• 


PLAINTIFFS’  EXHIBIT  53. 
(10  Sheets) 


i 


059 


*ile  d 

N0'S  3  ~  %37 

FiuEO 

wm*-*41 

c41u»b-s«*iW’cw‘ 

Cases  Nos.  57738,  57730  and  67740, 

Exhibit  Number  76,  Identified  by  Charles  J.  Bartholet 
In  connection  with  his  testimony  as  identification  xnotber  76, 
and  marked  as  Exhibit  number  76, 

DATED  October  29th,  1937, 


Notary  Public  in  and  for  the  atat«— 
of  Washington,  residing  at  Olympic 
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STATE  OF  WASHINGTON,  ) 

...  )«•• 

County  of  "‘■hurston.  ) 

I,  CHARLES  J.  BARTHOLET,  Supervisor  of  Hydraulics  of  the 
State  of  Washington,  do  hereby  oertlfy  that  the  attached  Is  a 
full,  true  and  correot  copy  of  Application  and  Permit  Issued 
to  the  United  States,  Bureau  of  Reclamation,  Permit  number  1719, 
to  appropriate  public  waters  of  the  State  of  Washington  for  the 
Kittitas  Division,  the  said  Application  and  Permit  having  been 
Identified  as  Exhibit  number  76,  In  my  deposition  taken  In  the 
cases  of  Hazlne  Z.Fox,  Philip  Louis  Parks  and  Jacob  F.Ottmuller 
versus  Harold  L.  Ickes,  Secretary  of  the  Interior,  numbers 
respectively  57738,  57739  and  57740 j  and  that  the  said  Application 
and  Permit  is  on  file  and  of  record  in  the  office  of  the  State 
Supervisor  of  Hydraulics  of 
WITNESS  ay  hand,  this  2' 


V(Seal)/; 


the  State  of  Washington* 
>th  day  of  October,  1937. 


Supervisor  /of  I 
of  Washington. 
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STATE  OP  WASHINGTON 

DEPARTMENT  OF  CONSERVATION  AND  DEVELOPMENT 

Division  of  Hydraulics 

^ended  APPLICATION  FOR  A  PERMIT 

To  Appropriate  Public  Waters  of  the  State  of  Washington 


Application  No.  3202 


Permit  No . 1719 


/,  the  United  States...of  America,  Bureau  of  Reclamation 

(Name  of  applicant » 

Of  . . .  Yakima  . . . . . . ,  County  of. .  Yakima 

(Fostofflce) 

State  of . . W®.8klngtqn . . .  do  hereby  make  application  for  a  permit  to  approp 

the  following  described  public  waters  of  the  State  of  Washington  subject  to  existing  rights: 

Jf  the  applicant  is  a  corporation,  give  date  and  place  of  incorporation . - . 


River 

. 

1.  The  source  of  the  proposed  appropriation  is  . .  . — 

( Nam*  of  stream  ) 

tributary  of . Columbia  Mitt. . . 

2.  The  amount  of  water  which  the  applicant  intends  to  apply  to  beneficial  use  is . 1320. . 

cubic  feet  per  second . 

3.  The  use  to  which  the  water  is  to  be  applied  is  Irrigation..  . domestic  and,  .  *ower.  f  or 

(  Irrigation,  power,  mining,  manufacturing,  domestic  supplies,  rtc.) 

.  irrigation .  .  . 

4.  Time  during  which  water  will  be  required  each  year . — 


5.  The  approximate  point  of  diversion  is  locat'  d . 


< Give  distance  and  bearing  to  eectlon  comer) 


being  within  the 


(Give  smallest  legal  subdivision) 


i»  the  county  of. . 

6.  The . _... . 


(Main  ditch,  canal,  or  pipe  line) 


. of  Sec. . . . Tp . N.,  R. . if.  M. 

<]£.  or  W.) 

...Jo  be . . . ft.  or  miles  in  length,  terminating 


in  the _ 


(Smallest  legal  subdivision)  ^ 


Jf.,R . . . If.  AT. 

<K.  orw.) 


the  proposed  location  being  shown  on  the  accompanying  map. 

7.  The  name  of  the  ditch,  canal  or  other  works  is . Kittitas  ..Division  -  Yakima  Project 


8.  Estimated  cost  of  development  necessary  to  utilise  fully  the  appropriation  herein  asked  for 

9.  Does  the  stream  from  which  you  wish  to  appropriate  water  flow  through  the  tract  of  land  on 

which  the  water  is  to  be  used T. _ _ _ _ _ _ _ _ 

10.  Do  you  own  the  required  right-of-way  for  the  proposed  works T . . . . . 

DESCRIPTION  OF  WORKS 

Diversion  Works — 

11.  (a)  Height  of  diversion  dam _ _ _ feet;  length  on  top . . . . . . . . -feet; 

length  at  bottom— . - . . . . — . feet;  material  to  be  used  and  character  of  construction 


(Loom  rook,  oo tK rets,  masonry,  rook  tad  brush,  tlmbsr  crib,  etc.,  vutmj  over  or  around  dam) 

(b)  Descuption  of  headgate . . . . . 

(Timber,  concrete,  etc. ;  number  and  ala*  of  openings) 


When  storage  work*  are  contemplated  a  storage  permit  must  be  filed  In  addition  to  tbs  above.  These  forme  can  be  secured, 
with  instructions,  by  addressing  tbs  mats  Supervisor  of  Hydraulics,  Olympia,  Washington. 


tjatfiMr 
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Caxal  System — 

12.  (a)  Give  approximate  dimensions  at  each  j>oint  of  canal  where  materially  changed  in  siee, 

stating  miles  from  head  gate.  At  headgate:  Width  on  top  (at  water  line) — - - 1 — feet; 

width  on  bottom. - feet;  depth  of  water _ - — feet; 

grade _ feet  fall  per  one  thousand  feet. 

(b)  At _ miles  from  headgate:  Width  on  top  (at  water  line) - 

feet;  width  on  bottom _ fe$t;  depth  of  water - — feet; 


_ feet  fall  per  one  thousand  feet. 


SUPPLY  THE  FOLLOWING  INFORMATION  ACCORDING  TO  USE  PROPOSED: 
Irrigation — 

13.  The  land  to  be  irrigated  has  a  total  area  of _ 

described  as  follows: . . . . . 

<0lr*  Kc*l  anMlTtalon  by  Motion,  townihlp  and  rue*) 


(If  mor*  apaea  la  r*oulr*4,  attach  MptnttibM) 


14.  Give  the  legal  description  of  land  when  water  is  to  be  used  for  purposes  other  than  irrigation. 


power  and  municipal  supply.. 


<I«C* 1  raMlvMou) 


Ip _ y.,  Rge _ LW.  M., 

<£orW.) 


(a)  To  what  stream  is  water  returned _ _ 

(b)  Locate  the  point  of  return _ Sec.. 

(Smallest  legal  subdivision ) 

Power — 

15.  (a)  Total  amount  of  power  to  be  developed _ _ 

(b)  Total  fall  to  be  utilised . .  . . . . . . . 


(Theoretical  horsepower) 


l_y.  p. 


. . . feet. 


(c)  The  nature  of  the  works  by  means  of  which  the  power  is  to  be  developed 


(d)  Such  works  to  be  located  in _ 

CL 

. . - . JT.,  Rge. . . - . W.  M. 

(EL  orW.) 

(e)  To  what  stream  is  the  water  to  be  returned  . 

(f)  Locate  point  of  return - 

. — V.,  Rge . W.  M. 


(Legal  subdivision) 


of  Sec~ 


(g)  The  use  to  which  power  is  to  be  applied  is.. 
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AjffinDED  APPLICATION  FOR  A  PERMIT 

TO  APPROPRIATE  PU3UC  WATERS  OF  THE  STATS  OF  WASHINGTON 

*  *  * 


Received 
August  17,  1931 
Divlsioh  of 


Hydraulics 


As  an  amendment  to  Application  No.  3202,  heretofore  filed  by  the 
United  States  for  the  Kittitas  Decision,  Yakima  Project.  ^ 

*  *  * 

The  United  States  of  America,  acting  through  its  agent,  J.  S. 
Moore,  Acting  Superintendent  of  the  Bureau  of  Reclamation,  Depart¬ 
ment  of  the  Interior,  pursuant  to  the  provisions  of  the  Act  of  Congre^i 
of  June  17,  1902  (32  Stat.,  388),  known  as  the  Federal  Reclamation 
Law,  does  hereby  make  application  for  a  permit  to  appropriate  the 
following  described  public  waters  of  the  State  of  Washington. 

1.  The  source  of  the  proposed  appropriation  Is  the  Yakima 
River,  a  tributary  of  the  Columbia  River. 

2.  The  amount  of  wator  which  the  applicant  Intends  to  apply 
to  beneficial  use  is  1320  cubic  feet  per  second. 

3.  The  use  to  which  the  water  is  to  be  applied  is  irrigation, 
domestic  end  power. 

4.  Time  during  which  water  will  be  required  each  year,  April 
1  to  September  30,  inclusive,1  and  October  21st  to  31st,  inclusive. 

5.  The  approximate  point  of  diversion  is  located  3150  feet  S. 

38°  E.  of  NW  Cor.  Sec.  11,  T.  20  T*. ,  R.  13  E. ,  being  within  the  SE£ 

NWi  of  Sec.  11,  T.  20  N. ,  R.  13  E.  W.  M. ,  in  the  County  of  Kittitas. 

6.  The  main  and  north  branch  canals  to  be  78  miles  in  length, 
terminating  in  the  NE$  of  Sec.  4,  T.  16  N. ,  R.  19  E.  W.  M. ,  the 
proposed  location  being  shown  on  the  accompanying  map. 

7.  The  name  of  the  ditch,  canal  or  other  works  is  KittJ&s  Canal 

8.  (a)  Estimated  cost  of  development  necessary  to  utilize 
fully  the  appropriation  here5.n  asked  for,  $9,000,000. 

(b)  Do  you  own  the  required  right  of  way?  Yes. 

DESCRIPTION  OF  WORKS 
DIVERSION  WORKS i  * 

9.  (a)  Height  of  diversion  dam,  65  feet;  length  on  top,  200 
ft.,  length  at  bottom,  60  ft.;  material  to  be  used  and  character  of 
construction,  concrete  overflow  dam  with  a  64  ft.  X  14.5  ft.  movable 
crest. 

(b)  Description  of  headgate:  Concrete  intake  with  two 
12  ft.  r  11  ft.  radial  gates. 

CANAL  SYSTEM: 
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At  headgate:  Width,  on  top  (at  water  line),  36  ft.;  width  on  bottom, 

12  ft.;  depth  of  water,  9.75  ft.;  grade  .35  feet  fall  per  one  thousand 
feet;  oonorete  lined;  ft  -  1320. 


Table  below  gives  points  at  whioh  the  carrying  capacity  of  the  canal 
changes  materially.  Canal  sections  may  vary  considerably  between 
these  points,  being  earth,  lined,  tunnel,  flume,  pipe,  etc. 


10 

Miles 

from 

Headgates 

Top 

Width 

Bottom 

Width 

Water 

Depth 

Grade 

Type 

Capacij 

ty 

b 

.8 

64 

30.0 

11.35 

.00009 

Earth 

1320 

i 

0 

8.5 

06 

12.0 

9.59 

.0003 

Lined 

1275 

a 

13.5 

62 

30.0 

10.69 

.0001 

Earth 

1250 

6 

17.0 

62 

30.0 

10.50 

.0001 

Earth 

1210 

f 

22.5 

33 

12.0 

8.58 

.0004 

Lined 

1180 

g 

24.0 

33 

11.0 

8.70 

.0004 

Lined 

1145 

h 

25.0 

29 

10.0 

7.61 

.0005 

Lined 

925 

1 

26.3 

Pipe 

925 

J 

27.0 

30 

10.0 

7.85 

.0005 

Lined 

925 

k 

35.0 

50 

28.0 

7.45 

.00017 

Earth 

77  Jj 

_ 1 

INFORMATION  ACCORDING  TO  USE  PROPOSED 


IRRIGATION 


11.  The  land  to-be  irrigated  has  a  total  area  of  72,000  irrigable 


aores,  .described  as  follows: 


T.  20  N.  R.  13  E.,  14,  15  and  16  E. 
T.  19  N.  R.  14,  15,  16,  17  and  18  E. 
T.  18  N.  R.  17,  18,  19,  and  20  E. 

T.  17  N.  R.  17,  18,  19  and  20  E. 

T.  16  N.  R.  19  and  20  E. 


(see  accompanying  ma 


P) 


12.  Does  the  above  described  land  border  on  the  stream  from  which 


you  desire  to  appropriate  water?  For  26  miles. 


DOTY  OF  WATER 


Character  of  soil:  DepthJ,  12"  to  3*;  Loam,  SO^-t-,  clay,  10#*. 
Annual  precipitation,  Ellensbutg  -Station,  9.6  inches;  precipitation 
during  growing  season,  2.9",  depth  of  Irrigation  water  required,  3.0’. 


g  PURPOSES 


13. 


(a)  Total  amount  of  power  to  be  developed,  650  H.P.. 

(b)  Total  fall  to  be  utilized,  82  feet. 

(c)  The  nature  of  the  works  by  means  of  which  the  power 


-  2  - 
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is  to  be  developed:  Direot  connected  hydraulic  turbine  to  pumps  pump¬ 
ing  plant.  Both  power  and  pumped  water  used  for  Irrigation. 

(d)  Such  works  to  be  located  in  NEj  of  Seo.  33,  T.  17  N. , 

R.  20  E.  W.  M. 

(e)  To  what  stream  is  the  water  to  be  returned?  Used  for 
irrigation. 

(g)  The  use  to  whioh  power  is  to  be  applied  is  pumping  to 
higher  lands. 

Duplicate  maps  of  the  proposed  dltoh  or  other  works,  prepared 
in  accordance  with  the  rules  of  the  State  Supervisor  of  Hydraulics 
accompany  this  application. 

It  is  understood  that  the  United  States  on  the  10th  day  of  May, 
1905,  filed  in  the  office  of  the  Commissioner  of  Publlo  Lands  of  the 
State  of  Washington,  under  the  provisions  of  Aot  approved  Maroh  4, 

1905,  Laws  of  1905,  Page  180,  a  notloe  of  the  withdrawal  of  the  then 
unappropriated  waters  of  Yakima  River  and  its  tributaries,  which 
withdrawal  was  duly  extended  from  time  to  time  and  has  been  maintained. 
The  United  States  does  not  by  this  filing  waive  or  relinquish  any 
of  it 8  rights  under  said  withdrawal  of  May  10,  1905,  but  expressly 
saves  and  reserves  all  rights  under  said  Aot  of  1905  and  all  former 
notices  filed  under  it  and  all  rights  under  Aot'  of  1929  amending 
said  aot  of  1905,  it  being  fully  understood  that  no  rights  are  waived 
or  abandoned  but  that  the  question  of  what  rights  these  aots  and 
action  taken  under  them  is  left  open  for  oourts  to  determine. 

UNITED  STATES  OF  AMERICA 

By  its  Agent  J.  S.  Moore _ 

Acting  Superintendent,  Bureau  of 
Reclamation,  Department  of  the 
Interior. 
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Municipal,  Supply — 

16.  To  supply  the  ~ity  of- 


(Mm) 

J County ,  having  a  present  population  of- 


and  an  estimated  population  of- 


*»  19- 


fa)  Estimated  present  requirement... 


(b)  Estimated  future  requirement.. 


17.  Construction  work  will  begin  on  or  bef ore- 


18.  Construction  work  will  be  completed  on  or  bef ore . 


Duplicate  maps  of  the  proposed  ditch  or  other  works,  prepared  in  accordance  with  the  rules  of  the 
State  Supervisor  of  Hydraulics  accompany  this  application. 


(Naum  at  appIkABt) 


Signed  in  the  presence  of  us  as  witnesses: 


(1) 


(Nunt) 


(AddMi  of  wim— ) 


(2) 


(Nunt) 


(Adflr—  of  wit  mm) 


Remarks: 


ss. 


STATE  OP  WASHINGTON, 

County  op  Thurston. 

This  is  to  certify  that  I  have  examined  the  foregoing  application  together  with  the  accompanying 
maps  and  data,  and  return  the  same  for  correction  or  completion,  as  follows: - 


In  order  to  retain  its  priority,  this  application  must  be  returned  to  the  State  Supervisor  of  hydra 

lies,  with  corrections,  on  or  before - -  19 - 

WITNES8  my  hand  this - day  of - ,  19 - 


«/  BfSr* aNOf. 
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PLAINTIFFS’  EXHIBIT  55, 
(8  Sheets) 


u  ^  Fii.ec 


FILED 

‘“JRAisUS  t  SliiVAHT.  CUTi 


CHARLES  E.  STE’WiKT.  Clwk 


Cases  57738,  57739  and  57740. 


EXHIBIT  78,  identified  by  Charles  J.  Bartbolet  in 
connection  with  his  testimony  as  Plaintiffs'  Identification 
78,  and  marked  as  Plaintiffs'  Exhibit  number  78. 

DATED  October  29,  1937. 


Washington,  residing  at  Olyaipia. 
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STATE  07  WASHINGTON,  ) 

)SS. 

County  of  Thurston.  ) 

I,  CHARLES  J.  BARTHOLET,  Supervisor  of  Hydraulics  of 
the  State  of  Washington,  do  hereby  certify  that  the  attached 
is  a  full,  true  and  correct  copy  of  Plaintiffs1  Identification 
78,  offered  as  plaintiffs*  Exbibit  78,  in  my  deposition  in 
the  cases  of  Xazlne  Z.Pox  et  al,  Philip  Louis  Parks  et  al, 
and  Jacob  p.Ottnruller,  versus  Harold  L.  Ickea,  Secretary  of 
the  Interior,  being  Application  and  Permit  number  97,  issued 
to  the  United  States,  Bureau  of  Reclamation  for  storage  of  water 
in  the  Cle  Blum  Reservoir,  and  that  the  original  is  on  file  and 
of  record  in  the  office  of  the  State  Supervisor  of  Hydraulics 
of  the  State  of  Washington. 

WITNESS  my  hand,  this  29th  day  of  October,  1937. 

Supervisor /6f  Hydraulics  of  the  State 
of  Washing  von. 

(Seal) 
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STATE  OF  WASHINGTON 
department  of  conservation  and  development 

DIVISION  OF  HYDRAULICS 

APPLICATION  FOR  A  PERMIT 


RECEIVED 
Oct. 16, 1930 
DIVISIOh  OP 
HYDRAULICS 


To  Gonstrnct  a  Reservoir  and  to  Store  lor  Beneficial  Use  the 
Unappropriated  Waters  of  the  State  of  Washington 


Application  No _ _ 9?1P„ 


Reservoir  Permit  No-. — P.Z. 


I, _ Unlte.d_St&t.es_Qr...JMa^ 

(Nuh  of  Applicant) 


Of - 


Y&Jcloa 


County  of- 


Twirl  mu 


State 


(PoitoOcO 

of.  Wah^I  ngton . ,  do  hereby  make  application  for  a  permit  to  construct  the  following 

described  reservoir  and  to  store  the  unappropriated  waters  of  the  8tate  of  Washington  subject 
to  existing  rights. 

If  the  applicant  is  a  corporation,  give  date  and  place  of  incorporation - - 


1.  The  name  of  the  proposed  reservoir  it . Cle  El  um  Rflfl.erYOd-r.--_ 

2.  The  name  of  the  stream  from  which  the  reservoir  to  be  filled  and  the  appropriation 

made  is . Cle  .  El.um... River, . . . tributary  of. . Y^laa..  Rl.T*r _ 


3.  The  amount  of  water  to  be  stored  is — . 535  ,000 

4.  The  use  to  be  made  of  the  impounded  water  is _ 


-acre-feet. 


(ZmerntSon.  po*«r,  dom— tic.  «&) 


and  as  more  fully  set  forth  in  Appropriation  Permit  No- 


5.  Give  legal  subdivision  of  lands  in  which  submerged  area  is  located- 


(a)  Jf  situated  in  stream  channel  give  character  of  material  at  outlet _ _ _ 

(b )  If  not  in  stream  channel,  state  how  reservoir  is  to  be  filled.  If  through  a  feed  canal, 

give  name  and  dimensions . — - - 

6.  The  impounding  dam  will  be  located  in . . . . . . . . . . . 

(Olv.  It(tl  NMlTUlon  > 

Sec - . _  Tp— . ,  B. . . -W.  M.  County-.XX%Xl%p.B . _ . . . . 

<No.N.orS.)  (NMorW.) 

It  will  be . . . - . — feet  is  height,  having  a  length  on  top  of _ 

8.  F.  No.  171— IK*.  Approve  mm  to  Form  toy  Dept,  ot  DBcWocy.  1111.  _ 
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feet;  length  on  bottom - feet;  width  on  top - - - feet; 

slope  of  front  or  water  side _ ;  slope  on  back - ; 

(..Vtotfcartmtoltolvwtla*!)  (..IWfcort— fltoliUtoU 

height  of  dam  above  water  line  when  full _ feet. 


7.  The  construction  of  dam,  the  material  of  which  it  is  to  be  built,  and  method  of  protec¬ 
tion  from  waves  are  as  follows: _ 


8.  The  location  of  waste  wav  with  dimensions  is  as  follows: - 

(■tot*  wfcMfcar  ow  «r  mat  to*  torn) 


9.  The  location  of  outlet  from  the  proposed  reservoir,  with  character  of  construction  and 
dimensions,  is  as  follows: - 


(■tot*  wWW  toratch  oc 


10.  The  area  submerged  by  the  proposed  reservoir,  when  full,  will  be _ acres, 

with  a  maximum  depth  of  water  of - feet,  and  approximate  mean  depth  of  water 

. . . . . . feet. 

11.  The  estimated  cost  of  the  proposed  work  is  $ _ _ _ 

12.  Construction  work  will  begin  on  or  before _ 

13.  Construction  work  will  be  completed  on  or  before _ 

Duplicate  maps  of  the  proposed  reservoir  and  storage  works,  prepared  in  accordance  with  the 
rules  of  the  State  Supervisor  of  Hydraulics  accompany  this  application. 

(Num  at  Applinait) 


Signed  in  the  presence  of  its  as  witnesses: 


(Nun) 

(iMwoCWIbM) 

Remarks:  . . 

7^  -  ' 
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APPLICATION  FOR  A  PERMIT 


Cle  Slum  Reservoir 
Yakima  Project 

RECEIVED 
Oct.  16  1930 
DIVISION  OF 
HYDRAULICS 


TO  CONSTRUCT  A  RESERVOIR  AND  TO  STORE  FOR  BENEFICIAL  USE  THE  UNAPFRC 

PRIATED  WATERS  OF  THE  STATE  OF 
WASHINGTON 


The  United  States  of  America,  acting  through  its  agent. 

Porter  I.  Preston,  Superintendent  of  the  Bureau  of  .Reclamation,  Depart¬ 
ment  of  the  Interior,  pursuant  to  the  provisions  of  the  Act  of 
Congress  of  June  17,  1902,  (32  Stat.,  388),  known  as  the  Federal 
Reclamation  Law,  does  hereby  make  application  for  a  permit  to  approj 
priate  the  following  described  public  waters  of  the  State  of  Washington: 

1.  The  name  of  the  proposed  reservoir  is  Ole  Eium  Reservoir. 


2.  The  name  of  the  ‘stream  from  which  the  reservoir  is  to  be 
filled  and  the  appropriation  made  is  the  Cle  Elum  River,  a  tributary  of 
the  Yakima  River. 

3.  The  amount  of  water  to  be  stored  is  535,000  acre-feet. 

4.  The  use  to  be  made  of  the  impounded  water  is  irrigation, 
domestic  and  power. 

5.  The  legal  subdivision  of  lands  in  which  submerged  area  is 
located  is: 

T.  22-North,  Range  14  E. ,  Section  32 

T.  21-North,  Range  14-E. ,  Section  5,  8,  9,  16,  17,  18,  19 

20,  21,  28,  29,  32,  33,  34. 

T.  20-North,  Range  14-E.,  Sections  2,  3,  4,  10,  11. 

(See  accompanying  map). 

(a)  If  situated  in  stream  channel  give  character  of  material 
at  outlet:  Morainal  material  and  water  laid. 


6.  The  impounding  dam  will  be  located  in  Section  10,  T-20- 
North,  Range  14  E.  W.  M.  It  will  be  123  feet  in  height,  having  a 
length  on  top  of  720  feet;  length  at  bottom  200  feet,  width  at  top 

30  feet;  slope  of  front  or  water  side  3$:1;  slope  on  bpek  3§:1;  height 
of  dam  above  water  line  when  full,  4  feet. 

7.  The  construction  of  dam,  the  material  of  which  it  is  tci 
be  built,  and  method  of  protection  from  waves  are  as  follows:  Rolled 
earth  and  gravel  fill  dan,  keyed  to  the  foundation.  The  upstream  fpce 
will  be  protected  with  a  heavy  layer  of  rock  riprap. 

8.  The  location  of  wasteway  with  dimensions  is  as  follows: 
There  will  be  a  wasteway  at  the  South  end  of  the  dam;  total  v/eir  length 
300  feet;  capacity  40,000  c.f.s.  with  12  feet  on  the  crest. 
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9.  The  location  of  outlet  from  the  proposed  reservoir 
with  character  of  construction  and  dimensions  is  as  follows:  Tunnel 
from  the  lake  to  the  Yakima  River,  14'  horseshoe  at  South  end  of  dam. 

10.  The  area  submerged  by  the  proposed  reservoir,  when  Yuli, 
will  be  4800  aores,  with  a  maximum  depth  of  water  unknown. 

11.  The  estimated  cost  of  the  proposed  work  is  $6,500,000. 

12.  Construction  work  will  begin  on  or  before  1931. 

13.  Construction  work  will  be  completed  on  or  before  1935. 

Duplicate  maps  of  the  proposed  reservoir  and  storage  works, 
prepared  in  accordance  with  the  rules  of  the  State  Supervisor  of 
Hydraulics,  accompany  this  application. 

The  United  States  has  availed  itself  of  the  provisions  of 
an  act  of  the  Legislature  of  the  State  of  Washington,  entitled,  "An 
Act  relating  to  the  appropriation  of  waters  of  the  State  for  irrigation 
purposes,  granting  the  United  States  the  right  of  exercising  the 
power  of  eminent  domain  in  acquiring  lands,  water  and  other  property  . 
for  rights  of  way  and  for  reservoir  and  other  irrigation  works, 
granting  to  the  United  States  oertain  rights  in  state  lands  and 
waters  of  the  state  relating  to  water  users  associations,  and  declaring 
an  emergency",  approved  torch  4,  1905,  (L.  *05  P.  180),  and  as 
authorized  thereby,  and  in  compliance  therewith,  did  on  the  10th  day 
of  toy,  1905,  file  in  the  office  of  the  Commissioner  of  Public  Lands 
of  the  State  of  Washington  a  notice  of  the  withdrawal  of  the  then 
unappropriated  waters  of -the  Yakima  River  and  its  tributaries,  which 
withdrawal  was  duly  extended  from  time  to  time  and  has  been  maintained. 
The  United  gtates  does  not  by  this  filing  waive  or  relinquish  any  of 
its  rights  under  the  said  withdrawal  of  toy  10,  1905,  but  expressly 
declares  its  intention  to  retain  and  exercise  all  its  rights  thereunder" 
and  that  this  filing  shall  relate  back  to  the  said  withdrawal  of  toy 
10,  1905  ,  and  take  date  of  priority  .of  that  date,  as  provided  in 
Section  4  of  Chapter  88  of  the  tows  of  1905  (Seo.  7411,  Remingtons 
Compiled  Statutes),  as  amended  by  Chapter  95  of  the  Laws  of  1929. 

THE  UNITED  STATES  OF  AMERIc|ft. 

By  its  Agent  Porter  J.  Preston 

Superintendent,  Bureau  of 
Reclamation,  Department  of 
the  Interior 
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STATE  OF  WASHINGTON, ) 

Yss. 

County  or  Thumton,  ) 

This  is  to  certify  that  1  have  examined  the  foregoing  application,  together  %oith  the  accom¬ 
panying  maps  and  data,  and  return  the  same  for  correction  or  completion,  as  follows: — - - 


In  order  to  retain  its  priority,  this  application  must  be  returned  to  the  State  Supervisor 

of  Hydraulics  with  corrections,  on  or  before _ _  19 - 

WITNESS  my  hand  this _ day  of - - - ,  19.. . . 


I 


TON, ) 

>ss. 

) 


PERMIT 


State  Supervisor  of  Hydraulics. 

woirTm 

STATE  OF  WASHINGTON,  ] 

County  or  Thumton, 

This  is  to  certify  that  I  have  examined  the  foregoing  application  and  do  hereby  grant  the 
same,  subject  to  the  following  limitations  and  conditions : ..The  s.torln  g....Qf  .  ..W&t.er.  herfiundpr 
_ shall  be  subject  to  existing  rlfihts. _ .. _ _ _ _ 

i 


The  right  hereunder  shall  be  limited  to  the  storage  of...T.  . acre-feet. 

The  priority  date  of  this  permit  is — . .May  10th  ,  1005 . . . . 

Actual  construction  work  shall  begin  on  or  before  . . September  1st*.  1931 _ _ 

and  shall  thereafter  be  prosecuted  with  reasonable  diligence  and  be  completed  on  or  before 

_ _ September  ...1st .1936 . . . . 

WITNESS  my  hand  this- 15th.  day  of- . . . . . . .  19— 31 

. CmS., . Z,  BARTHOLET . . 

State  Supervitor  of  JiySrouUct. 


Before  your  certificate  of  water  right  is  issued  it  will  be  necessary  for  you  to  fill  out  and 
file  with  the  State  Supervisor  of  Hydraulics  a  copy  of  each  of  the  following  reports : 

1st.  Affidavit  of  Publication  of  notice  of  water  right  application. 

2nd.  Notice  of  beginning  of  construction. 

3rd.  Notice  of  prosecution  oLwork  with  diligence. 

4th.  Notice  of  completion  of  construction. 

5th.  Notice  of  application  of  water  to  a  beneficial  use. 

Gth.  Proof  of  appropriation  of  water. 

Upon  a  satisfactory  showing  that  the  appropriation  has  been  perfected  as  provided  by 
statute  the  State  Supervisor  of  Hydraulics  will  issue  a  water  right  certificate. 

(Blank*  will  be  furnished  by  the  office  of  the  S*late  Supervisor  of  Hydraulic*.) 
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Application  No . 3210 — . . 

Reservoir  Permit  No . 9.7. . 

PERMIT 

To  Construct  a  Reservoir  sad  Store  for 
Beneficial  Use  the  Unappropriated 
Waters  of  the  State  of 
Washington 

Filed  by..  Unlte<L...S  tales . of. ..America 

Bureau  of  Reclamation 
County  of L . . — Kittitas . . — 

This  instrument  was  first  received  t»  the 
office  of  the  State  Supervisor  of  Hydrau¬ 
lics,  Olympia,  Washington,  on  the — 

day  of _ _ O.QtOb.ez . . . ,  39.  30.., 

at -23.0.0. . o  ’clock.. . £.• . M. 


Returned  to  applicant  for  correction 


Corrected  Application  received. 


Approved . June ...  ,15th ,  .1931 

Recorded  in  Book  No — . 1 . — . of 

Reservoir  Permits,  on  Page. . 97. - 

. . . . 

State  BupervUor  of  HydrauUct. 
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PLAINTIFFS’  EXHIBIT  56. 

Plaintiffs’  Exhibit  56,  Application  and  Permit  No.  98,  Is¬ 
sued  By  State  of  Washington,  to  the  United  States  to 
Store  Water  in  the  Kechelus  Reservoir. 

4356  Filed  Nov  3-1937  Charles  E.  Stewart,  Clerk 
Filed  May  6-1942  Charles  E.  Stewart,  Clerk 

Cases  Nos.  57738, -57739  and  57740. 

Exhibit  Number  79,  identified  by  Charles  J.  Bartholet,  in 
connection  with  his  testimony  as  Identification  number  79, 
and  marked  as  Plaintiff’s  Exhibit  79. 

Dated  this  29th  day  of  October,  1937. 

H.  G.  WILLIAMS 
Notary  Public  in  and  for  the  State 
(Seal)  of  Washington,  residing  at  Olympia. 

4357  State  of  Washington, 

County  of  Thurston,  ss. 

I,  Charles  J.  Bartholet,  Supervisor  of  Hydraulics  of  the 
State  of  Washington,  do  hereby  certify  that  the  attached  is 
a  full,  true  and  correct  copy  of  Permit  number  98,  issued  to 
the  United  States  of  America,  Bureau  of  Reclamation,  for 
the  storage  of  water  in  the  Keechelus  River,  Yakima  Proj¬ 
ect,  which  Permit  is  on  file  and  of  record  in  the  office  of  the 
State  Supervisor  of  Hydraulics  of  the  State  of  Washing¬ 
ton  ;  and  which  original  permit  was  identified  by  me  in  my 
deposition  in  the  cases  of  Mazine  Z.  Fox,  et  al,  Philip  Louis 
Parks,  et  al,  and  Jacob  F.  Ottmuller,  versus  Harold  L.  Ickes, 
Secretary  of  Interior,  as  Plaintiffs’  Identification  79,  and 
marked  as  Plaintiffs’  Exhibit  79. 

Witness  my  hand,  this  29th  day  of  October,  1937. 

CHAS.  J.  BARTHOLET, 

Supervisor  of  Hydraulics  of  the 
State  of  Washington. 


(Seal) 
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4358  Permit 

State  of  Washington, 

County  of  Thurston ,  ss. 

This  is  certify  that  I  have  examined  the  foregoing  appli¬ 
cation  and  do  hereby  grant  the  same,  subject  to  the  follow¬ 
ing  limitations  and  conditions:  The  storing  of  water  here¬ 
under  shall  be  subject  to  existing  rights.  The  right  here¬ 
under  shall  be  limited  to  the  storage  of  152,000  acre-feet. 
The  priority  date  of  this  permit  is  May  10th,  1905. 

Actual  construction  work  shall  begin  on  or  before  (work 
completed)  and  shall  thereafter  be  prosecuted  with  reason¬ 
able  diligence  and  be  completed  on  or  before . 

Witness  my  hand  this  20th  dav  of  Julv,  1931 

(Signed)  CHAS.  J.  BARTHOLET 

State  Supervisor  of  Hydraulics. 

PLAINTIFFS’  EXHIBIT  57. 

Plaintiffs’  Exhibit  57,  Application  and  Permit  No.  99  Issued 
By  State  of  Washington,  to  the  United  States  for  the 
Storage  of  Water  in  Kachess  Reservoirs,  Dated  July 
20th,  1931. 

4359  Filed  Nov  3-1937  Charles  E.  Stewart,  Clerk 
Filed  May  6-1942  Charles  E.  Stewart,  Clerk 

Cases  Nos.  57738,  57739  and  57740. 

Exhibit  80,  identified  by  Charles  J.  Bartholet,  in  connec¬ 
tion  with  his  testimony,  as  Identification  number  80,  and 
marked  as  Plaintiffs’  Exhibit  80. 

Dated  this  29th  day  of  October,  1937. 

H.  G.  WILLIAMS 
Notary  Public  in  and  for  the  State 
of  Washington,  residing  at  Olympia. 


(Seal) 
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4360  State  of  Washington, 

County  of  Thurston ,  ss. 

I,  Charles  J.  Bartholet,  Supervisor  of  Hydraulics  of  the! 
State  of  Washington,  do  hereby  certify  that  the  attached  is 
a  full,  true  and  correct  copy  of  Permit  number  99,  issued  to 
the  United  States  of  America,  Bureau  of  Reclamation,  for 
storage  of  water  in  Kachess  Reservoir,  Yakima  Project, 
which  original  permit  is  on  file  and  of  record  in  the  office 
of  the  State  Supervisor  of  Hydraulics  of  the  State  of  Wash¬ 
ington;  and  which  Permit  "was  identified  by  me  in  my  de¬ 
position  as  Plaintiffs’  Identification  80,  and  marked  as 
Plaintiffs’  Exhibit  80- 

Witness  my  hand,  this  29th  day  of  October,  1937. 

CHAS.  J.  BARTHOLET, 
Supervisor  of  Hydraulics  of  the 
(Seal)  State  of  Washington. 

4361  Permit 
State  of  Washington, 

County  of  Thurston,  ss. 

This  is  to  certify  that  I  have  examined  the  foregoing  ap¬ 
plication  and  do  hereby  grant  the  same,  subject  to  the  fol¬ 
lowing  limitations  and  conditions:  The  storing  of  water 
hereunder  shall  be  subject  to  existing  rights.  The  right 
hereunder  shall  be  limited  to  the  storage  of  210,000  acre- 
feet.  The  priority  date  of  this  permit  is  May  10th,  1905. 

Actual  construction  work  shall  begin  on  or  before  (work 
completed)  and  shall  thereafter  be  prosecuted  with  reason¬ 
able  diligence  and  be  completed  on  or  before . 

Witness  my  hand  this  20th  day  of  July,  1931 

(Signed)  CHAS.  J.  BARTHOLET 
State  Supervisor  of  Hydraulics. 
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PLAINTIFFS’  EXHIBIT  58. 

Plaintiffs’  Exhibit  58,  Application  3209  and  Permit  No.  100 
Issued  By  State  of  Washington  to  the  United  States 
For  the  Storage  of  Water  in  Bumping  Lake  Reservoir. 

4362  Filed  May  6-1942  Charles  E.  Stewart,  Clerk 

Cases  Nos.  5773S,  57739  and  57740. 

Exhibit  number  81,  identified  by  Charles  J.  Bartholet  in 
connection  with  his  testimony  as  identification  number  81, 
and  marked  as  Plaintiffs’  Exhibit  81. 

'  Dated  this  29th  day  of  October,  1937. 

'  H.  G.  WILLIAMS 

Notary  Public  in  and  for  the  State 
(Seal)  of  Washington,  residing  at  Olympia. 

4363  State  of  Washington, 

County  of  Thurston ,  ss. 

I,  Charles  J.  Bartholet,  Supervisor  of  Hydraulics  of  the 
State  of  Washington,  do  hereby  certify  that  the  attached  is 
a  full,  true  and  correct  copy  of  the  Permit  number  100,  is¬ 
sued  by  the  State  Supervisor  of  Hydraulics  to  the  United 
States  of  America,  Bureau  of  Reclamation  for  the  storage 
of  water  in  the  Bumping  Lake  Reservoir,  the  original  of 
which  is  on  file  and  of  record  in  the  office  of  the  State  Super¬ 
visor  of  Hydraulics  of  the  State  of  Washington;  and  which 
1  said  permit  was  identified  by  me  in  my  deposition  taken  in 
cases  57738,  57739  and  57740,  respectively,  Mazine  Z.  Fox 
et  al,  Philip  Louis  Parks,  et  al,  and  Jacob  F.  Ottmuller  ver¬ 
sus  Harold  L.  Ickes,  Secretary  of  the  Interior,  as  Plaintiffs’ 
Identification  number  81,  and  marked  as  Plaintiffs’  Ex¬ 
hibit  81. 

Witness  my  hand,  this  29th  day  of  October,  1937. 

1  CHAS.  J.  BARTHOLET, 

Supervisor  of  Hydraulics  of  the 
(Seal)  State  of  Washington. 
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4364  Permit 
State  of  Washington, 

County  of  Thurston ,  ss. 

This  is  to  certify  that  I  have  examined  the  foregoing  ap¬ 
plication  and  do  hereby  grant  the  same,  subject  to  the  fol¬ 
lowing  limitations  and  conditions:  The  storing  of  water 
hereunder  shall  be  subject  to  existing  rights.  The  right 
hereunder  shall  be  limited  to  the  storage  of  34,000  acre- 
feet.  The  priority  date  of  this  permit  is  May  10th,  1905. 

Actual  construction  work  shall  begin  on  or  before  (work 
completed)  and  shall  thereafter  be  prosecuted  with  reason¬ 
able  diligence  and  be  completed  on  or  before . 

Witness  my  hand  this  20th  day  of  July,  1931 

(Signed)  CHAS.  J.  BARTHOLET 
State  Supervisor  of  Hydraulics. 

PLAINTIFFS’  EXHIBIT  59. 

Plaintiffs’  Exhibit  59,  Application  3212,  Permit  No.  102, 
Issued  By  the  State  of  Washington,  to  the  United 
States  For  the  Storage  of  Water  in  the  Tieton  Reser¬ 
voir. 

4365  Filed  May  6-1942  Charles  E.  Stewart,  Clerk 

Cases  Nos.  57738,  57739  and  57740. 

Exhibit  number  82,  identified  by  Charles  J.  Bartholet  in 
connection  with  his  testimony  as  Identification  number  82, 
and  marked  as  Plaintiffs’  Exhibit  82. 

Dated  October  29th,  1937. 

H.  G.  WILLIAMS 
Notary  Public  in  and  for  the  State 
of  Washington,  residing  at  Olympia. 


(Seal) 
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4366  State  of  Washington, 

County  of  Thurston,  ss. 

I,  Charles  J.  Bartholet,  Supervisor  of  Hydraulics  of  the 
State  of  Washington,  do  hereby  certify  that  the  attached  is 
a  full,  true  and  correct  copy  of  the  Permit  number  102,  is¬ 
sued  by  the  Supervisor  of  Hydraulics  to  the  United  States 
of  America,  Bureau  of  Reclamation,  for  the  storage  of 
water  in  the  Tieton  Reservoir,  the  original  of  which  permit 
is  on  file  and  of  record  in  the  office  of  the  State  Supervisor 
of  Hydraulics  of  the  State  of  Washington;  and  which  per¬ 
mit  was  identified  by  me  in  my  deposition  taken  in  the  cases 
of  Mazine  Z.  Fox,  et  al,  Philip  Louis  Parks,  et  al,  and  Jacob 
F.  Ottmuller,  plaintiffs,  versus  Harold  L.  Ickes,  Secretary 
of  the  Interior,  cases  nos.  57738,  57739  and  57740,  respec¬ 
tively,  as  Plaintiffs ’  Identification  82,  and  marked  Plain¬ 
tiffs’  Exhibit  82. 

Witness  my  hand,  this  29th  day  of  October,  1937. 

CHAS.  J.  BARTHOLET, 
Supervisor  of  Hydraulics  of  the 
(Seal)  State  of  Washington. 

4367  Permit 
State  of  Washington, 

County  of  Thurston,  ss. 

This  is  to  certify  that  I  have  examined  the  foregoing  ap¬ 
plication  and  do  hereby  grant  the  same,  subject  to  the  fol¬ 
lowing  limitations  and  conditions:  The  storing  of  water 
hereunder  shall  be  subject  to  existing  rights.  The  right 
hereunder  shall  be  limited  to  the  storage  of  202,500  acre- 
feet.  The  priority  date  of  this  permit  is  May  10th,  1905. 

Actual  construction  work  shall  begin  on  or  before  (work 
completed)  and  shall  thereafter  be  prosecuted  with  reason¬ 
able  diligence  and  be  completed  on  or  before . 

Witness  my  hand  this  20th  day  of  July,  1931 

(Signed)  CHAS.  J.  BARTHOLET 
State  Supervisor  of  Hydraulics. 
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PLAINTIFFS’  EXHIBIT  60. 

Plaintiffs’  Exhibit  60,  Application  3211,  Permit  No.  101, 
Issued  By  the  State  of  Washington  to  the  United 
States  For  the  Storage  of  Water  in  Clear  Creek  Reser¬ 
voir. 

4368  Filed  Nov  3-1937  Charles  E.  Stewart,  Clerk 
Filed  May  6-1942  Charles  E.  Stewart,  Clerk 

Cases  Nos.  57738,  57739  and  57740. 

Exhibit  83,  identified  by  Charles  J.  Bartholet  in  connec¬ 
tion  with  his  testimony  as  Identification  number  83,  and 
marked  as  Plaintiffs’  Exhibit  83. 

Dated  this  29th  day  of  October,  1937. 

H.  G.  WILLIAMS 
Notary  Public  in  and  for  the  State 
(Seal)  of  Washington,  residing  at  Olympia. 

4369  State  of  Washington, 

County  of  Thurston,  ss. 

I,  Charles  J.  Bartholet,  Supervisor  of  Hydraulics  of  the 
State  of  Washington,  do  hereby  certify  that  the  attached  is 
a  full,  true  and  correct  copy  of  Permit  number  1727,  issued 
by  the  State  Supervisor  of  Hydraulics  to  the  United  States 
of  America,  Bureau  of  Reclamation  for  the  appropriation 
of  water  from  the  Yakima  River  for  the  Roza  Division  of 
the  Yakima  Project,  the  original  of  which  is  on  file  and  of 
record  in  the  office  of  the  State  Supervisor  of  Hydraulics 
of  the  State  of  Washington;  and  which  was  identified  by 
me  in  my  testimony  given  in  the  cases  of  Mazine  Z.  Fox  et 
al,  Philip  Louis  Parks  et  al,  and  Jacob  F.  Ottmuller  versus 
Harold  L.  Ickes,  Secretary  of  the  Interior,  as  Plaintiffs’ 
Identification  83,  and  marked  as  Plaintiffs’  Exhibit  S3. 
Witness  my  hand,  this  29th  day  of  October,  1937. 

CHAS.  J.  BARTHOLET, 
Supervisor  of  Hydraulics  of  the 
State  of  W ashington. 


(Seal) 
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4370  Permit 

State  of  Washington, 

County  of  Thurston,  ss. 

This  is  to  certify  that  I  have  examined  the  foregoing  ap¬ 
plication  and  do  hereby  grant  the  same,  subject  to  the  fol¬ 
lowing  limitations  and  conditions:  The  storing  of  water 
hereunder  shall  be  subject  to  existing  rights.  The  right 
hereunder  shall  be  limited  to  the  storage  of  5,S00  acre  feet. 
The  priority  date  of  this  permit  is  May  10th,  1905. 

Actual  construction  work  shall  begin  on  or  before  (work 
completed)  and  shall  thereafter  be  prosecuted  with  reason¬ 
able  diligence  and  be  completed  on  or  before . 

Witness  my  hand  this  20th  day  of  July,  1931 

CHAS.  J.  BARTHOLET 
State  Supervisor  of  Hydraulics . 


PLAINTIFFS’  EXHIBIT  61 
(6  Sheets) 
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Cases  57738,  57739  and  57740. 
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EXHIBIT  Number  84,  identified  by  Charles  J.  Bartholet  in 
connection  with  his  testimony  as  Plaintiffs*  Identification  84, 
and  marked  as  Plaintiffs*  Exhibit  84. 

DATED  this  29th  day  of  October,  1937. 

Notary  Public  forth©  state  of 
Washington,  residing  at  Olympia. 
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STATE  OP  WASHINGTON,  ) 

,SS. 

County  of  Thurston.  ) 

I,  CHARLES  J.  BARTHOLET,  Supervisor  of  Hydraulics 
of  the  State  of  Washington,  do  hereby  certify  that  the 
attached  is  a  full,  true  and  correct  copy  of  Plaintiffs' 
Identification  number  84, offered  as  Plaintiffs'  Exhibit  84, 
in  the  taking  of  my  de.osition  in  cases  nos.  57738,  57739  and 
57740 ,being  the  cases  of  Mazine  2.  Pox  et  al,  Philip  Louis 
Parks  et  al,  and  Jacob  F.Ottnniller  versus  Harold  L.  Ickes, 
Secretary  of  the  interior;  being  Permit  number  1727,  issued  by 
the  State  Supervisor  of  Hydraulics  to  the  United  States  of 
America,  Bureau  of  Reclamation,  for  the  appropriation  of 
water  from  the  Yakima  River  for  the  Roza  Division  of  the 
Yakima  Project,  and  which  <r Iglnal  permit  is  on  file  and  of 
record  in  the  office  of  the  State  Supervisor  of  Hydraulics  of 
the  State  of  Washington. 

WITNESS  my  hand,  this  29th  day  of  October,  1937. 

v.  <.  A'  '  '--ci 

Supervisor  of  Hydraulics  of  the 
State  of  Washington. 
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Form  10.  S.  F.  N*.  370 — 1936.  Mil. 


STATE  OF  WASHINGTON 

DEPARTMENT  OF  CONSERVATION  AND  DEVELOPMENT 

Division  of  Hydraulics 
APPLICATION  FOR  A  PERMIT 

To  Appropriate  Public  Waters  of  the  State  of  Washington 


087 


Application  No. . 


Permit  No.. 


(Nam*  of  applicant) 

.  ,  County  of . *... . 


(Postofnee) 

State  of. . . , . . . . , _ _  do  hereby  male  application  for  a  permit  to  appropriate 

the  following  described  public  waters  of  the  State  of  Washington  subject  to  existing  rights: 

If  the  applicant  is  a  corporation,  give  date  and  place  of  incorporation . . 


1.  The  source  of  the  proposed  appropriation  is  .  . . . . . 

(Name  of  stream) 

tributary  of _ _ _ — . . . . 

2.  The  amount  of  water  which  the  applicant  intends  to  apply  to  beneficial  use  is... 
cubic  feet  per  second. 

3.  The  use  to  which  the  water  is  to  be  applied  is . . . — . 


(Irrigation,  power,  mining,  manufacturing,  domestic  auppllaa,  etc 


4.  Time  during  which  water  will  be  required  each  year . 


5.  The  approximate  point  of  diversion  is  located . 


Give  distance  and  bearing  to  aectlon 


being  within  the __ . . . . - . . . of  Sec. 

(Give  smallest  legal  subdivision) 

in  the  county  of/f. . - . 

6.  The _ 


,Tp . N..R . W.M. 

(IC-orW.) 


(Main  ditch,  canal,  or  pipe  tins) 


Jo  be . . . ft.  or  miles  in  length,  terminating 


.of  Sec.  _ _ Tp. 


in  the _ _ _ _ _ _ 

(Smallest  legal  subdivision) 

the  proposed  location  being  shown  on  the  accompanying  map. 
7.  The  name  of  the  ditch,  canal  or  other  works  is _ _ 


N.,R . . . W 

(K.  or  W.) 


8.  Estimated  cost  of  development  necessary  to  utilise  fully  the  appropriation  herein  asked 


M. 


for 


9.  Does  the  stream  from  which  you  ivish  to  appropriate  water  flow  through  the  tract  of  land  on 
which  the  water  is  to  be  usedt. _ _ _ _ _ _ _ _ _ _ _ _ _ _ J__ 

10.  Do  you  own  the  required  right-of-way  for  the  proposed  works t . — . . . . J..._ 

DESCRIPTION  OF  WORKS 

Diversion  Works — 

11.  (a)  Height  of  diversion  dam _ _ _ ...feet;  length  on  top . fleet; 

length  at  bottom.. — . . . . . . . — feet;  material  to  be  used  and  character  of  construction 


(Loose  rock,  concrete,  masonry,  rock  and  brush,  timber  crib,  etc.,  wasteway  over  or  around  dam) 

w 

(b)  Description  of  headgate . . . . . . 


(Timber,  concrete,  etc. :  number  and  else  of  openings) 


When  storage  works  are  contemplated  a  storage  permit  must  be  died  Is  addition  to  the  above.  These  forms  can  bs  secured,  together 
with  instructions,  by  addressing  the  State  Supervisor  of  HydraulMs,  Olympia.  Washington. 
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Canal  Ststxk — 

12.  (a)  Give  approximate  dimensions  at  each  point  of  canal  where  materially  changed  in  sice, 

stating  miles  from  headgate.  At  headgate:  Width  on  top  (at  water  line) .  - fee\ 

width  on  bottom. _ _ _ _ _ feet;  depth  of  water _ — . . feat j; 

grade . . feet  fall  per  one  thousand  feet. 


(b)  At.. 


feet;  width  on  bottom, 
grade - 


..miles  from  headgate:  Width  on  top  (at  water  line) - 

_ _ feet;  depth  of  water _ _ _ 


-feel; 


feet  fall  per  one  thousand  feet. 


SUPPLY  THE  FOLLOWING  INFORMATION  ACCORDING  TO  USE  PROPOSED: 
Irrigation — 


13.  The  land  to  be 
described  as  follows:  ... 


irrigated  has  a  total  area  of... 


acres, 


(CUT*  legal  BUMinuon  by  Motion,  township  and  range) 


(If  mors  space  Is  required.  attach 


lUahMt) 


14.  Give  the  legal  description  of  land  when  water  is  to  be  used  for  purposes  other  than  irrigatiJpi, 

y.w.  ajr., 


power  and  municipal  supply _ 


(Legal  subdivisions) 

(a)  To  what  stream  is  water  returned _ 


Sec.. 


Tp. - - y.,  Rge.. 


(tor  w. 


( b )  Locate  the  point  of  return . . — . . . Sec.... 

(Smallest  local  subdivision) 

POWEB - 

15.  (a)  Total  amount  of  power  to  be  developed _ 

(b)  Total  fall  to  be  utilized.  .. . . . 

(Hood  > 


Tp . . y.,  Rge . . 

(torW.) 


w.  Jr., 


(Theoretical  horsepower) 

. feet. 


M. 


P. 


( c)  The  nature  of  the  works  by  means  of  which  the  power  is  to  be  developed.. 


Tp. 


Tp. 


( d)  Such  works  to  be  located  in . . 


y.,  Rge . ...IF.  M. 

(torW.) 


(Legal  subdivision) 


of  Sec.. 


( e)  To  what  stream  is  the  water  to  be  returned _ 

(f)  Locate  point  of  return - - - - - 

. y.,  Rge . . . . W.  M. 

(torW.) 

(g)  The  use  to  which  power  is  to  be  applied  is . . 


Sec _ 
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Municipal  Supply- 


lCf89 

16.  To  supply  the  city  of _ _ 

(Nut) 

. . . . . - - - - County,  having  a  present  population  of _ 

and  an  estimated  population  of . . . . in  19 _ 

(a)  Estimated  present  requirement - - - - - - 

(h)  Estimated  future  requirement _ _ _ 


17.  Construction  work  will  begin  on  or  before _ _ _ _ 

18.  Construction  work  will  be  completed  on  or  before _ _ _ 

Duplicate  maps  of  the  proposed  ditch  or  other  works,  prepared  in  accordance  with  the  rules  of  the 

State  Supervisor  of  Hydraulics  accompany  this  application. 

(Naim  of  applkmat) 


Signed  in  the  presence  of  us  as  witnesses : 


STATE  OP  WASHINGTON, 

•  ss. 

County  op  Thumton. 

This  is  to  certify  that  I  have  examined  the  foregoing  application  together  with  the  accompanying 
maps  and  data,  and  return  the  same  for  correction  or  completion,  as  follows: - 


7*  order  to  retain  its  priority,  this  application  must  be  returned  to  the  State  Supervisor  of  Hydrau¬ 
lics,  with  corrections,  on  or  before. - -  19 - 

WITNESS  my  hand  this - - - day  of - - - ,  19 _ 

Mate  Hunter  of  g»A— Mm. 
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The  State  of  Washington,  by  the  issuance  of  this  permit,  does 
not  recognise  or  accord  to  the  United  States  the  right  or  privil¬ 
ege  of  determining  as  between  different  units  or  projects,  and  of 
apportioning  in  accordance  with  such  determination,  water  or 
rights  initiated  or  acquired  under  and  by  virtue  of  the  acts  of 
the  legislature  of  the  State  of  Washington,  approved  March  8th, 

1905  and  March  9th,  1929,  respectively,  (Chap.  86,  Laws  of  1905 
and  Chap.  95,  Laws  of  1929)}  nor  does  the  Uhited  States  in 
accepting  and  acting  under  this  permit  waive  or  abandon  its 
alaimed  right  and  privilege  to  determine  such  rights  ami  priorities 
and  to  apportion  water  in  accordance  with  such  determination, 
but  the  right  and  privilege  of  the  United  States  to  determine 
such  rights  and  priorities  and  to  apportion  water  in  accordance 
with  such  determination  shall  be  such  as  may  be  determined  h*  ^h* 
courts  in  appropriate  proceedings. 


PERMIT 


lhis  is  to  certify  fial  I  have  examined  the  foregoing  application  and  do  hereby  grant  the  same, 
subject  to  the  following  limitations  and  conditions:  TXt&fi&WtXtKtCUU&fOttfeatAexxiiJtiBgAxgjjtxxji 
for  irrigation,  permittee  shall  construct  and  maintain  at  his  oun  expense  a  weir  or  other  suitable  device 
for  measuring  the  water  granted  herein  and  this  appropriation  shall  be  subject  to  such  reasonable  ro¬ 
tation  system  as  may  be  ordered  by  the  State  Supervisor  of  Hydraulics. 


The  amount  of  water  appropriated  shall  be  limited  to  the  amount  which  can  be  applied  to  beneficial 
use  ond  not  to  exceed  ~~~~~~22Q0--^r"~cii&ic  feet  per  second,  or  its  equivalent  in  case  of  rotation. 

'The  priority  date  of  this  permit  is - - - 

Actual  construction  work  shall  begin  on  or  before . July..  1  >  .1935  Extended  ..tQ.  ?/l/36 

and  shall  thereafter  be  prosecuted  with  reasonable  diligence  and  be  completed  on  or  before - 


.January  lat,  1950 


Complete  application  of  the  water  to  the  proposed  use  shall  be  made  on  or  before _ 

- January  1st,  1960 - 

Given  under  my  hand  and  the  seal  of  this  office  at  Olympia,  Washington,  this  14 til _ day 

of _ August  .  . . . ,  19  31 

. . CHnS .  J.  BAKEttQLET _ _ 

State  Suptrvitor  of  Hfdroullc*. 


tO; 

o 

N 

CO 


c 

65 


o 

£ 

e- 

B. 


r- 

M 

C- 

r~{ 


O 

65 


a. 


4) 

■5 

o 

•H 

U 

d 

© 

5 

A 

4^ 

<o; 

o' 

to 

O 

C  r 

8  | 
os  4 

a> 

4 

o 

•H 

p 

*  •• 

© 

V. 

■§, 

H; 

Oi 

*•4 

u 

o 

m  « 

1 

© 

V 

© 

© 

© 

i 

*5!  u 

>  c 

co 

o 

o  a 

4> 

1  ^ 

© 

.2 

w 

CLi 


O  J5 
& 


•2  £ 
£ 


•c 

O  w 

a 
a 
< 

£ 


♦»  X 
a) 


o 


■p 

to 


xl  7S 
D  <0 

■P  <z> 
tD  q 


© 


V 


© 

© 


• 

.30 


i  © 


© 

■*-» 

O. 


si 
*  si 

!  ** 

s  ° 

©  V 
<2 


i 

At 


© 

© 

O 
o 
•  • 
c* 


to 

o* 

H 


I 

3 


€ 

© 

V- 

a 

a 


© 

© 

© 

ft; 


© 

© 

© 

© 

ft; 


c* 

e* 

cs 

I 

I 


a! 


pp; 


Before  your  certificate  of  water  right  is  issued  it  will  bo  necessary  for  you  to  file  with  the  State 
Supervisor  of  Hydraulics  a  copy  of  each  of  the  following  reports: 

1st.  Progress  reports  (in  case  temporary  permit  is  issued). 

2nd.  Affidavit  of  publication  of  notice  of  water  right  application. 

3rd.  Notice  of  beginning  of  construction. 

4th.  Notice  of  completion  of  construction. 

5th.  Notice  of  application  of  water  to  a  beneficial  use. 

6tb.  Proof  of  appropriation  of  water. 

Upon  a  satisfactory  showing  that  the  appropriation  has  been  perfected  as  provided  by  statute  the 
8tate  Supervisor  of  Hydraulics  will  issue  a  water  right  certificate. 

(Blanks  will  fcw  furnish  by  lb«  oOc*  of  8tat«  8ujxrv1%or  of  Hydraulics) 


.  •*% 


tc. 
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See  page  4495  printed  supra.  Plfts’.  Ex.  75 

PLAINTIFFS’  EXHIBIT  83. 

Plaintiffs’  Exhibit  83,  Only  That  Portion  of  This  Exhibit 
From  the  Following  Statement,  “Subject:  Report  of 
Navigability  of  Yakima  River,  Washington”  to  the 
End  of  the  Exhibit. 

4715  Subject:  Report  on  navigability  of  Yakima  River, 
Wash. 

1125.1/138  2d  Ind. 

U.S.E.O.,  Seattle,  Wash.,  Feb.  10,  1932.  To  the  Division 
Engineer,  Pacific  Division,  San  Francisco,  Calif. 

1.  The  Yakima  River  empties  into  the  Columbia  12  miles 
above  the  mouth  of  the  Snake. 

2.  In  the  proposed  canalization  of  the  Columbia,  the  only 
improvements  contemplated  between  the  mouth  of  the 
Snake  and  the  head  of  Priest  Rapids,  73^  miles  upstream, 
are  the  construction  of  wing  dams  for  navigation  only.  The 
construction  of  these  dams  would  be  contingent  on  the  de¬ 
velopment  of  a  commerce  justifying  such  an  improvement, 
and  their  construction  would  in  no  way  improve  the  navi¬ 
gable  condition  of  the  Yakima  near  its  mouth. 

3.  Below  the  mouth  of  the  Snake,  the  first  dam  site  is  met 
at  The  Dalles,  131^2  miles  downstream.  The  proposed 
Dalles  power  dam  will  raise  the  water  surface  to  elevation 
330  feet,  creating  a  pool  147  miles  long,  the  forebay  level  of 
which  will  extend  along  the  Columbia  to  a  point  about  31/? 
miles  above  the  mouth  of  the  Yakima. 

4.  However,  as  the  Yakima  has  a  steeper  gradient  than 
the  Columbia,  falling  in  its  lower  15  miles  approximately 
the  same  distance  as  the  Columbia  falls  in  the  60  miles  im¬ 
mediately  above  the  mouth  of  the  Yakima;  and  as  the  rise 
in  the  water  surface  of  the  Columbia  at  the  mouth  of  Ya¬ 
kima  due  to  the  Dalles  dam  would  probably  be  slight  and 
extend  backwater  up  the  Yakima  only  a  very  short  distance, 
it  is  my  opinion  that  the  Dalles  dam  would  have  a  negligible 
effect  upon  the  navigable  possibilities  of  the  lower  Yakima. 
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5.  Information  regarding  the  bridges  near  the  mouth  of 
the  river,  as  obtained  by  correspondence,  is  as  follows : 

File  M.T.S. 

4716  Endorsed:  U.  S.  Engineer  Office  Pacific  Division 
Feb  15  1932  San  Francisco,  Calif. 

Bridges  across  the  Yakima  River  near  its  mouth. 

Clear  height  of 
lowest  part  of 
Width  of  superstructure 
main  Above  Above 

channel  low  high 

Owner  Kind  spans  water  water  Purpose 

Feet  Feet 

1  Richland,  Benton  County  Fixed  115'  6"  17.18  5.18  Highway 

Washington  110'* 

7  “  “  “  181' 11%"  —  —  “ 

10  “  “  “  237'  —  —  Railway 

23  Benton  City  Oregon-Wash.  R.R.  “  144'  29  16  ** 

Washington  &  Navigation  Co.  112'* 

24  “  Benton  County  “  115' 11%"  —  —  Highway 

•Clear  width  of  main  span  normal  to  channel. 

C.  L.  STURDEVANT, 

Lt.  Col.,  Corps  of  Engineers , 
District  Engineer. 

522/18  3d  Ind. 

Office,  Division  Engineer,  Pacific  Division,  San  Francisco, 
Feb.  19, 1932. 

To  the  Chief  of  Engineers,  U.  S.  Army,  Washington,  D.  C. 

1.  Since  it  appears,  from  the  best  available  data,  that  a 
dam  on  the  Columbia  River  with  its  crest  at  elevation  330 
would  provide  slack  water  for  a  distance  of  several  miles 
on  the  Yakima  River,  I  am  of  the  opinion  that  the  latter 
stream  is  a  navigable  waterway  of  the  United  States  with 
head  of  navigation  at  the  highway  bridge  about  7  miles 
above  its  mouth. 

THOMAS  M.  ROBINS, 

Lieut.  Colonel,  Corps  of  Engineers, 
Division  Engineer. 


Location 

Miles 

above  Nearest 
mouth  town 
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4717  Endorsed:  U.  S.  Engineer  Office  Pacific  Division 
Mar  21  1932  San  Francisco,  Calif. 

7074  (Yakima  River,  Wash.) — 1 
Subject :  Navigable  status  of  Yakima  River,  Wash. 

4th  Xnd. 

Office,  C.  of  E.,  March  17, 1932 
To  the  Division  Engineer, 

Pacific  Division,  ; 

San  Francisco,  Calif. 

The  facts  presented  indicate  that  the  Yakima  River  in  its 
natural  condition  does  not  afford  a  channel  for  useful  com¬ 
merce  of  a  substantial  and  permanent  character,  and  should 
not  be  regarded  as  a  navigable  water  of  the  United  States. 

G.  B.  PILLSBURY, 

Brigadier  General , 
Acting  Chief  of  Engineers. 

File  M.T.S. 

Endorsed:  U.  S.  Engineer  Office  Rec’d  Mar  26  1932 
Seattle,  Wash. 

522/18  5th  Ind. 

Office,  Division  Engineer,  Pacific  Division,  San  Francisco, 
March  24,  1932, 

To  the  District  Engineer,  Seattle,  Washington. 

1.  To  note. 

THOMAS  M.  ROBINS, 

Lieut .  Colonel,  Corps  of  Engineers, 
Division  Engineer. 

Endorsed:  U.  S.  Engineer  Office  Pacific  Division  Apr 
1-1932  San  Francisco,  Calif. 

1125.1/138  6th  Ind. 

U.S.E.O.,  Seattle,  Wash.,  Mar.  29,  1932.  To  the  Division 
Engineer,  Pacific  Division,  San  Francisco,  Calif. 

Noted. 

C.  L.  STURDEVANT, 

Lt.  Col.,  Corps  of  Engineers, 
District  Engineer. 
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Endorsed:  Office  Chief  of  Engineers  Apr  6-1932 
522/18  7th  Ind. 

Office,  Division  Engineer,  Pacific  Division,  San  Francisco, 
April  1,  1932, 

To  the  Chief  of  Engineers,  U.  S.  Army,  Washington,  D.  C. 
1.  Returned. 

T.M.R. 


PLAINTIFFS’  EXHIBIT  102. 


Plaintiffs’  Exhibit  102,  the  Following  Excerpt,  Paper 

#1620. 

1968  “It  appears  to  be  equally  accepted  that  each 
claimant  is  entitled  to  have  his  right  defined  on  the 
basis  of  the  reasonable  needs  for  the  character  of  practice 
under  which  the  right  was  acquired,  provided  such  prac¬ 
tice  is  wdthin  the  limits  of  beneficial  use.”  (Tr.  12,  page 
1408) 

•  •  •  •  •  •  *  #  •  •  • 


1978  “On  the  basis  of  the  information  assembled  by 
the  Committee,  the  decrees  made  by  courts  appear  to 
have  been  based  largely  on  the  testimony  of  those  directly 
engaged  in  the  use  of  water  in  the  area  under  adjudica¬ 
tion.”  (Tr.  11,  page  1368) 


1981  S.  T.  Harding,  Chairman 
Harry  Barnes 
Lynn  Crandall 
Augustus  Griffin 
O.  W.  Israelsen 


H.  E.  Murdock 
R.  L.  Parshall 
W.  L.  Powers 
G.  E.  P.  Smith 
O.  L.  Waller 
Committee 


Psess  ot  Bykok  S.  Adams.  Washington.  T*.  0. 
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Jurisdictional  Statement .  1 

Statement  of  the  Case .  2 

Introductory .  2 

Statement  of  Facts .  3 

Statement  of  Points  to  be  Argued .  8 

Argument .  19 


Public  Notices  are  a  nullity  and  void  for  each  and  all 
of  the  following  eight  reasons : 


I.  The  Secretary  of  Interior  has  no  jurisdiction 
to  adjudicate  the  measure  of  the  right  to  the 
use  of  water  after  the  same  has  vested .  19 

(a)  Bight  to  the  use  of  water  becomes  vested 

when  appropriation  is  made  and  is  part 
of  the  land  and  appurtenant  when  water  is 
first  used  thereon .  19 

(b)  Contract  provides  that  measure  and  ex¬ 

tent  of  rights  are  to  be  determined  by  the 
courts  of  the  state  of  Washington .  20 


(c)  Secretary  of  Interior  is  required  to  com¬ 

ply  with  the  appropriation  and  irrigation 
laws  and  to  proceed  under  the  continued 
jurisdiction  of  the  state  of  Washington. .  21 

(d)  Right  to  the  use  of  natural  flow  and  stored 
water  became  appurtenant  to  appellants’ 
land  when  the  water  was  first  used  thereon  23 

(e)  State  of  Washington  and  United  States 
stipulated  that  appellants’  rights  to  the 
use  of  water  be  determined  by  the  courts  24 

(f )  Secretary  of  Interior  has  repeatedly  ruled 

that  he  has  no  jurisdiction  to  determine 
the  measure  of  water  rights .  25 


11 
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(g)  Notice  is  based  on  false  premise,  in  that 

it  assumes  the  measure  of  the  Fox  water 
right  in  application  is  three  acre  feet, 
while  contract  fixes  amount  “beneficially 
used  for  the  irrigation  thereof” .  25 

(h)  Secretary  of  Interior  is  prohibited  by 

Warren  Act  from  depriving  appellants  of 
the  use  of  water  required  to  fully  irrigate 
their  lands .  26 

II.  Property  rights  cannot  be  determined  and 
adjudicated  without  notice  and  an  opportunity 
to  be  heard,  and  to  defend,  protect  and  en¬ 
force  those  rights .  28 

(a)  Notices  summarily  struck  down  Fox  and 

Eder  rights  above  three  acre-feet  and 
Parks  right  above  three  and  a  half  acre 
feet  without  notice  or  an  opportunity  to 
defend,  protect  and  enforce  those  rights. .  28 

(b)  Fundamental  basis  of  due  process  clause 

in  the  Federal  and  State  constitutions  is 
that  a  person  must  have  an  opportunity  to 
defend  and  protect  his  property  rights . .  29 

III.  The  Secretary  of  Interior,  prior  to  1930, 
consistently  construed  the  measure  of  appel¬ 
lants’  wnter  rights  to  be  “beneficial  use”  or 
the  amount  of  water  necessary  to  make  “the 
land  available  for  agricultural  purposes  to  the 
full  extent  of  the  soil  thereof”  and  constructed 
reservoirs,  canals  and  distribution  system  de¬ 
signed  to  and  which  actually  delivered  that 
measure  to  appellants  and  other  lands  in  the 
Sunnyside  Division .  30 

(a)  Prior  to  acquisition  of  Sunnyside  Canal 
and  water  appropriations  by  United 
States,  its  predecessor  had  furnished  the 
amount  of  water  necessary  to  fully  irri¬ 
gate  the  land  regardless  of  contract  pro¬ 
vision  .  30 
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(b)  The  Secretary  of  Interior  and  Director  of 

Reclamation  as  an  official  act  on  Dec.  2, 
1907,  declared  that  “the  wateruser  is  to 
be  furnished  all  the  water  his  land  may  re¬ 
quire  for  irrigation” .  30 

(c)  Prior  to  1930,  the  Secretary  followed  this 

rule  and  delivered  to  appellants  and 
other  waterusers  all  the  water  required  to 
fully  irrigate  their  lands  and  the  crops 
growing  thereon  .  31 

(d)  Public  notice  issued  by  Secretary  of  In¬ 

terior  authorized  delivery  of  4.50  acre  feet 
to  the  Eder  land  and  all  but  ten  acres  of 
the  Fox  land,  and  3.50  acre  feet  to  ten 
acres  of  the  Fox  land,  and  additional 
water  to  the  extent  of  beneficial  use .  32 

(e)  Written  instructions  and  regulations  is¬ 
sued  by  Project  Superintendent  and  Irri¬ 
gation  Manager  fixed  and  limited  water 
deliveries  to  the  amount  beneficially  used  33 

(f)  Irrigation  Manager  Scroggs  reports  the 

custom  and  practice  has  been  to  furnish 
the  amount  of  water  necessary  to  irrigate 
the  “land  to  the  full  extent  of  the  soil 
thereof” .  34 

(g)  Secretary  of  Interior  by  letter  to  the  Dis¬ 

trict  and  application  to  State  to  appropri¬ 
ate  1300  second-feet  with  request  it  re¬ 
late  back  to  May  10,  1905,  confirmed  and 
approved  past  use  as  the  measure  of  ap¬ 
pellants’  rights  to  the  use  of  water .  34 

(h)  Secretary  of  Interior  placed  similar  con¬ 
struction  and  made  water  deliveries  upon 
basis  of  beneficial  use  upon  other  projects  35 

IV.  Beneficial  use  of  sufficient  water  to  make  ap¬ 
pellants’  lands  “available  for  agricultural 

purposes  to  the  full  extent  of  the  soil  there¬ 
of”  is  the  measure  of  their  water  rights .  37 


IV 
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(a)  Reclamation  Act  fixes  beneficial  use  as  the 
basis,  measure  and  limit  of  the  right ....  37 

(b)  Statute  of  Washington  fixes  the  amount 

required  to  make  the  land  “  available  for 
agricultural  purposes  to  the  full  extent 
of  the  soil  thereof”  as  the  measure  of  ap¬ 
pellants’  rights  .  38 

(c)  Decision  of  this  court  and  the  Supreme 

Court  of  the  United  States  that  beneficial 
use  is  the  measure  of  appellants’  rights  is 
the  law  of  the  case .  38 

V.  Title  to  Appellants’  rights  to  the  use  of  the 
amount  of  water  necessary  to  make  their  lands 
“available  for  agricultural  purposes  to  the 
full  extent  of  the  soil  thereof”  was  acquired 
from  the  State  of  Washington,  the  owner  of 
all  the  natural  flow  and  impounded  waters  of 
the  Yakima  River,  and  is  real  property  and 


appurtenant  to  and  a  part  and  parcel  of  their 
lands,  and  vested  in  them  when  the  water  was 
first  used  thereon .  40 

(a)  The  right  to  the  use  of  water  is  real  prop¬ 
erty  .  40 

(b)  Congress  declared  the  right  to  the  use  of 

water  to  be  appurtenant  to  the  land,  and 
therefore  realty .  40 

(c)  Appellants’  title  to  the  right  to  the  use  of 

water  to  the  extent  of  past  use  was  con¬ 
firmed  by  the  water  Code  of  the  State  of 
Washington .  41 


VI.  The  Secretary  of  Interior  acknowledges  that 
the  limited  amounts  of  water  fixed  in  the  public 
notices  will  not  make  appellants’  lands  “avail¬ 
able  for  agricultural  purposes  to  the  full  ex¬ 
tent  of  the  soil  thereof” .  41 

(a)  The  “expert”  Johnston,  the  authorized 
agent  of  the  Secretary  of  Interior,  tes¬ 
tified  positively  that  with  the  limited 


Index  Continued. 


v 


Page 

amount  of  water  appellants  ’  crop  produc¬ 
tion  would  be  reduced .  41 

(b)  Many  experienced  irrigators  who  ob¬ 
served  these  lands  estimated  that  the  lim¬ 
ited  amount  of  water  would  reduce  crop 
production  and  value  of  the  land  fifty  per 
cent .  43 

VII.  The  Secretary  of  Interior  is  prohibited  by  the 
Reclamation  Extension  Act  from  increasing 
Construction  charges  after  the  same  have  been 
fixed  by  public  notice .  46 

(a)  One  of  the  purposes  of  these  notices  was 

to  collect  one  million  dollars  of  the  cost  of 
construction  of  the  Cle  Elum  Reservoir 
for  new  division .  47 

(b)  Congress  prohibited  increase  of  construc¬ 

tion  charges  after  the  same  were  fixed  by 
public  notice .  49 

VIII.  Congress  did  not  authorize  the  Secretary  of 
Interior  to  issue  these  orders  and  definitely  di¬ 
vests  him  of  authority  to  do  so  and  they  are  a 
nullity .  50 

(a)  The  orders  were  not  authorized  by  Con¬ 

gress.  Decision  in  Lawrence  v.  Southard 
controls,  because  the  decision  is  based 
upon  the  Reclamation  Act,  State  statutes 
and  court  decisions,  and  by  prescription, 
and  the  answers  of  the  appellee  in  evi¬ 
dence  constitute  no  defense .  50 

(b)  Congress  expressly  prohibited  Secretary 

of  Interior  from  issuing  these  notices. ...  53 

IX.  All  findings  that  the  Sunnyside  Canal  was  de¬ 
signed  and  constructed  with  a  capacity  of  only 
3.00  acre  feet  are  unsupported  by  evidence  and 
are  flatly  contradicted  by  government  records 
and  unchallenged  testimony  of  government 
employees.  This  court  is  not  bound  by  said 


VI 
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findings,  and  it  is  within  the  province  of  the 
court  to  examine  the  evidence  and  draw  its 
own  conclusion .  53 

X.  None  of  the  findings  that  the  “holler”  system 
has  been  the  basis  and  measure  of  the  deliv¬ 
eries  of  excess  water  are  supported  by  the  evi¬ 
dence.  On  the  contrary,  said  findings  are 
flatly  contradicted  by  public  notices,  instruc¬ 
tions  and  regulations  to  ditchriders,  and  the 
uncontradicted  testimony  of  the  watermasters 
who  have  had  charge  of  water  distribution  for 
twenty-eight  years,  and  it  is  within  the  prov¬ 
ince  of  this  court  to  examine  the  evidence  and 
reach  its  own  conclusions .  55 

XI.  All  findings  of  fact  that  the  cost  of  construct¬ 
ing  storage  and  canal  capacity  exceed  the 
amount  fixed  in  public  notice  and  contract,  are 
unsupported  by  evidence.  On  the  contrary, 
government  records  conclusively  establish  the 
fact  that  contract  returns  are  more  than  suffi¬ 
cient  to  cover  cost  of  purchasing  Sunnvside 
canal,  water  appropriations,  enlarging  canal 
and  distribution  system  to  1300  second-foot 
capacity,  and  constructing  sufficient  storage 
capacity  to  supplement  natural  flow  on  basis 
of  past  use .  58 

(a)  These  findings  are  based  upon  a  false 
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amount  of  water  required  to  irrigate  appel¬ 
lants  lands,  and  that  “expert”  Johnston 
was  qualified  to  do  so,  and  that  water  was 
wastefully  applied,  are  contradicted  by  the 
evidence,  and  not  binding  on  this  court .  62 

(a)  If  these  findings  are  upheld,  all  Secre¬ 
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rights  to  the  use  of  water  under  the  prac¬ 
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the  state  of  Washington,  and  findings  and 
conclusions  and  judgment  entered  to  that 
effect  are  void  upon  their  face .  68 

(d)  All  waterusers  and  contract  holders  of 

the  waters  of  the  common  supply  are  nec¬ 
essary  parties  to  adjudicate  their  rights. .  69 

(e)  Appellants  had  the  right  to  have  had  their 
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clusions  entered  upon  the  theory  upon 
which  their  cases  were  pitched  in  the 
complaints .  70 
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BRIEF  OF  APPELLANTS. 


JURISDICTIONAL  STATEMENT. 

As  shown  by  the  following  statement  of  facts  and  plead¬ 
ings  the  United  States  District  Court  for  the  District  of 
Columbia  had  jurisdiction  over  the  matter  at  issue  and  the 
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parties  thereto  under  the  general  statutory  provisions  giv¬ 
ing  jurisdiction  to  said  United  States  District  Court  for  the 
District  of  Columbia  (Part  II,  Title  11  of  the  District  of 
Columbia  Code  (1940  Edition)  Sections  11-306,  et  seq.) 
and  the  jurisdiction  of  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  in  this  cause  is  conferred  under 
Title  17  of  the  District  of  Columbia  Code  (1940  Edition) 
Sections  17-101,  et  seq.  The  pleadings  showing  the  exist¬ 
ence  of  said  jurisdiction  are  found  in  Appellant’s  App. 
1  and  2. 

STATEMENT  OF  THE  CASE. 

Introductory. 

These  suits  were  brought  by  appellants  against  appellee 
as  Secretary  of  the  Interior  for  the  purpose  of  adjudicating 
the  validity  of  and  vacating  public  notices  issued  by  the 
Secretary  of  Interior  on  October  17, 1930,  and  May  5, 1932, 
and  notices  issued  thereafter,  which  deprive  appellants 
Fox  and  Eder  of  the  right  to  the  use  of  water  in  excess  of 
three  acre-feet,  and  Parks  in  excess  of  three  and  one-half 
acre-feet. 

Appellee  moved  to  dismiss  amended  bills  of  complaint, 
which  motion  was  denied.  By  special  appeal  this  order  was 
reviewed  by  this  court  and  affirmed  in  I  ekes  v.  Fox,  85  Fed. 
(2d)  294.  Certiorari  was  granted,  299  U.  S.  528,  and  the 
order  was  reviewed  in  Ickes  v.  Fox,  300  U.  S.  82,  57  S.  Ct. 
412,  and  the  order  of  the  trial  court  affirmed  and  the  Na¬ 
tional  Reclamation  Act  construed. 

After  heavy  expense  had  been  incurred  in  the  appeal, 
taking  depositions  of  many  witnesses  and  the  actions  were 
ready  for  trial,  the  appellee,  on  October  9,  1939,  retroac¬ 
tively  revoked  these  notices  in  an  attempt  to  prevent  an 
adjudication  of  the  validity  thereof.  This  motion  was  de¬ 
nied  by  the  trial  court,  who  in  his  opinion  stated: 

“The  bills  of  complaint  in  these  cases  were  filed  to 
suspend  the  enforcement  of  certain  public  notices  and 
orders,  and  all  notices  and  orders  of  a  like  kind,  and 
among  other  relief  to  require  the  defendant  to  vacate, 
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set  aside  and  hold  for  naught  these  notices  and  orders. 

I  do  not  think  that  the  defendant,  can  have  this  suit 
dismissed  as  moot  without  an  adjudication  of  the  ques¬ 
tion  of  the  validity  of  these  orders.  *  *  *.  If  they 
can  prove  the  allegations  of  their  bill,  are  entitled  to  a 
declaratory  judgment.  ’  ’ 

The  actions  were  tried  upon  this  theory.  Instead  of  ad¬ 
judicating  the  validity  of  these  notices  and  orders,  the  trial 
court,  in  its  opinion,  changed  the  theory  from  a  transitory 
action  in  tort  to  an  action  in  rem  and  provided  for  the  ad¬ 
judication  of  the  measure  of  appellants’  water  right,  for 
the  court  stated:  ; 

“I  think  that  the  only  judgment  to  be  entered  would 
be  one  adjudicating  that  the  rights  of  the  plaintiffs  are 
to  a  supply  of  water  necessary  to  beneficially  irrigate 
their  lands,  the  amount  being  that  found  by  the  expert 
employed  by  the  Secretary  of  the  Interior.”  (Appel¬ 
lants’  App.  270,  273) 

Government  counsel  then  prepared  elaborate  findings  of 
fact  and  conclusions  of  law  adjudicating  the  measure  of 
appellants’  w*ater  rights  as  found  by  the  “ expert”  and  en¬ 
tered  judgment  upon  the  same  dismissing  the  actions. 

STATEMENT  OF  FACTS. 

On  December  3, 1890, 1000  second  feet  of  the  waters  of  the 
Yakima  River  were  appropriated  to  irrigate  lands  now 
served  by  the  Sunnyside  Canal.  (Appellants’  App.  669,  672) 
On  June  23,  1906,  the  United  States  acquired  from  the 
Washington  Irrigation  Co.  these  water  appropriations  and 
the  Sunnyside  Canal.  (Appellants’  App.  684).  Prior  to  this 
time  the  Washington  Irrigation  Co.  and  its  predecessors 
had  entered  into  contract  to  furnish  at  the  rate  of  one  cubic 
foot  of  water  to  160  acres  of  land  (equivalent  to  2.62  acre 
feet)  and  about  40,000  acres  were  under  irrigation  and  cul¬ 
tivation.  (Appellants  App.  691)  The  water  supply  pro¬ 
vided  for  in  these  contracts  proved  insufficient  to  fully  irri- 
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gate  the  lands,  and  this  company  adopted  and  continued  the 
custom  and  practice  of  furnishing  all  the  water  required  to 
irrigate  the  land  to  the  full  extent  of  the  soil  for  agricul¬ 
tural  purposes,  and  the  government  engineers  were  advised 
of  that  fact  prior  to  the  purchase  of  the  canal  and  water 
appropriations.  (Appellants’  App.  466) 

The  Sunnvside  Waterusers’  Association  was  formed  and 
a  contract  entered  into  with  the  United  States  binding  the 
lands  in  the  Project,  known  as  the  Sunnvside  Project,  to 
“pay  construction  costs  of  all  works  constructed  by  the 
United  States.”  This  contract  provided  that  all  questions 
in  connection  with  the  right  to  the  use  of  water  would  be  de¬ 
termined  by  the  courts,  and  that  after  the  rights  had  vested 
they  would  be  determined  according  to  the  laws  of  the  State 
of  Washington.  (Appellants’  App.  467,  675,  678) 

On  December  2, 1907,  the  Secretary  of  Interior  and  Direc¬ 
tor  of  Reclamation,  pursuant  to  the  Reclamation  Act,  re¬ 
ported  to  Congress  and  stated  the  measure  of  the  right  to 
the  use  of  water  on  the  Project : 

“As  the  new  lands  (Fox  and  Eder)  are  entitled  to 
as  much  icater  as  may  he  needed  for  their  crops  *  *  * 
this  woidd  entitle  the  old  lands  to  a  sufficiency  of  water 
*  #  •  whereby  the  wateruser  is  to  be  furnished  all  the 
water  his  lands  may  require  for  irrigation .”  (Appel- 
dants’  App.  690) 

On  March  2,  1909,  pursuant  to  the  Reclamation  Act,  the 
Secretary  of  Interior  estimated  the  cost  of  purchase  of  the 
Sunnvside  Canal  and  water  appropriations  and  constructed 
carrying  and  storage  capacity  to  furnish  all  the  water  both 
classes  of  land  required  to  fully  irrigate  the  same,  and  fixed 
the  construction  charges  on  the  public  notice  lands  (Fox 
and  Eder)  at  $52.00  per  acre.  By  contract  he  fixed  supple¬ 
mental  construction  charges  on  Parks’  land  at  $10.00  per 
acre.  He  constructed  the  Kachess  reservoir  with  a  capac¬ 
ity  of  220,000  acre  feet,  the  Keechelus  reservoir  with  a  ca¬ 
pacity  of  152,000  acre  feet,  and  enlarged  the  Sunnvside 
Canal  to  a  carrying  capacity  of  1300  second  feet  prior  to 
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1916,  sufficient  to  meet  the  water  requirements  of  all  lands 
served  by  the  Sunny  side  Canal,  and  4.00  acre  feet  per  acre 
per  annum  on  an  average  for  lands  in  the  Sunnyside  Valley 
Irrigation  District,  where  appellants  lands  are  located,  the 
amount  delivered  from  year  to  year  and  month  to  month 
varying,  dependent  upon  the  amount  of  spring  moisture 
and  rainfall  during  the  summer,  the  amount  delivered  to 
the  public  notice  lands  in  1919  varying  from  .67  to  6.58  acre 
feet  per  acre,  dependent  upon  the  amount  required  to  irri¬ 
gate  each  tract  to  the  full  extent  of  the  soil;  and  to  deliver 
to  the  community  lateral  serving  the  Fox  lands  an  average 
of  5.43  acre  feet;  to  the  Parks  land  an  average  of  5.93  acre 
feet;  and  to  the  Eder  lands,  6.08  acre  feet  per  acre  per 
annum,  for  a  period  of  ten  years.  (Appellants’  App.  838 
to  906;  1035,  1036,  1038) 

Pursuant  to  request  of  the  Secretary  of  the  Interior,  the 
public  notice  lands  in  the  district  were  classified  as  to  mini¬ 
mum  water  requirements  into  classes  A,  B,  and  C.  Later 
all  the  Eder  and  47  acres  of  Fox  lands  were  placed  in  Class 
C,  and  ten  acres  of  the  Fox  land  in  Class  B.  By  public 
notice  issued  by  the  Secretary,  the  Watermasters  and  ditch- 
riders  were  authorized  to  deliver  to  Class  C  lands  four  and 
a  half  acre  feet,  and  Class  B  lands  three  and  a  half  acre- 
feet  without  the  payment  of  more  than  the  minimum  main¬ 
tenance  charge,  and  were  authorized  to  increase  deliveries 
to  the  full  extent  of  beneficial  use  upon  payment  of  addi¬ 
tional  maintenance  charges.  (Appellants’  App.  833,  836, 
947)  The  Project  Superintendent  and  Irrigation  Manager 
issued  rules  and  regulations  which  limited  water  deliveries 
at  all  times  to  the  amount  beneficially  used,  as  follows: 

“The  delivery  must  he  limited  at  all  times  to  the 
amount  beneficially  used.  The  signing  of  the  request 
card  will  not  justify  a  icasteful  or  extravagant  deliv¬ 
ery.”  (Appellants’  App.  974) 

The  Commissioner  and  Secretary  were  desirous  of  con¬ 
structing  the  Cle  Elum  Reservoir,  at  an  estimated  cost  of 
$3,500,000  to  store  water  for  a  new  division.  They  lacked 
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$1,000,000  of  securing  contracts  enough  to  cover  the  esti¬ 
mated  cost.  Under  the  Act  of  June  10,  1910,  it  was  neces¬ 
sary  for  the  Secretary  to  certify  to  the  President  of  the 
probable  return  of  money  expended  before  construction 
could  be  commenced.  The  Commissioner  negotiated  with 
the  Sunnyside  Valley  Irrigation  District  for  a  contract 
whereby  the  landowners  through  the  district,  would  pay 
$1,000,000  toward  the  cost  of  this  reservoir.  Being  unsuc¬ 
cessful  in  this  attempt,  the  Secretary  of  the  Interior  then 
issued  the  public  notice  of  October  17,  1930,  attempting  to 
deprive  the  Fox  and  Eder  lands  of  the  use  of  water  above 
three  acre  feet,  without  giving  them  any  opportunity  to  be 
heard.  This  notice  is  in  effect,  an  order  adjudicating  that 
three  acre  feet  is  the  maximum  measure  of  their  right.  (Ap¬ 
pellants’  App.  950)  This  notice  also  provided  that  in  the 
event  water  is  available  and  not  required  upon  other  lands, 
that  the  appellants  could  rent  water  above  the  limited 
amount,  and  the  moneys  received  from  rentals  -would  be 
used  in  payment  of  “construction  costs  of  the  reservoir 
system  of  the  Yakima  Project.”  (Appellants’  App.  953) 
On  December  11, 1930,  the  Secretary  of  Interior  wrote  to  the 
President  and  stated  that  the  estimated  cost  of  the  Cle  Elum 
reservoir  was  $3,500,000  and  that  “repayment  of  which  will 
be  provided  as  follows  #  *  *  $1,000,000  by  rentals  from  the 
Sunnyside  Division  of  the  Yakima  Project.”  (Appellants’ 
App.  955) 

The  Secretary  appointed  W.  W.  Johnston  as  his  agent  to 
determine  the  amount  of  wrater  to  be  furnished  to  the  old 
supplemental  lands  (Parks).  Mr.  Johnston  knew  that  the 
motive  in  having  this  determination  made  was  to  provide 
the  basis  for  the  collection  of  moneys  to  be  used  in  payment 
of  the  cost  of  constructing  the  Cle  Elum  Reservoir,  and  he 
made  the  determination  without  consulting  Mr.  Parks  or 
members  of  the  District  Board,  and  classified  lands  at  the 
rate  of  one  acre  per  minute  in  field  inspection,  and  without 
talking  to  Parks  or  other  water  users  as  to  the  water  re¬ 
quirements  of  their  lands.  (Appellants’  App.  640,  641) 


7 


On  May  5,  1932,  the  Secretary  of  Interior  issued  public 
notice  adjudicating  three  and  one-half  acre-feet  as  the  mea¬ 
sure  of  Parks’  water  right.  Shortly  prior  to  June  1,  1932, 
he  notified  all  the  appellants  and  other  waterusers  that  un¬ 
less  they  signed  a  water  rental  application  agreeing  to  pay 
water  rental  for  the  use  of  water  above  the  limited  amount, 
thereby  admitting  the  limited  amount  to  be  the  measure 
of  their  water  rights,  they  would  be  deprived  of  all  water  in 
excess  of  the  limited  amounts  after  June  1,  1932.  Appel¬ 
lants  and  other  water  users  generally,  refused  to  sign  these 
water  rental  applications,  and  on  June  1,  when  more  than 
2800  second  feet  of  natural  flow  water  was  running  to  the 
ocean  unused  at  the  Sunny  side  Dam,  the  Secretary  of  In¬ 
terior  caused  the  main  headgate  of  the  Sunnyside  Canal 
and  the  headgates  to  the  community  laterals  serving  ap¬ 
pellants’  lands  to  be  partially  closed,  and  thereby  deprived 
appellant  of  the  use  of  water  above  the  limited  amount, 
without  giving  them  an  opportunity  to  be  heard  or  to  defend 
and  protect  their  rights. 

Suits  were  brought  and  injunctions  obtained,  and  later 
by  stipulation  and  contract  the  headgate  of  the  Sunnyside 
Canal  and  to  the  appellants’  and  other  waterusers’  lands 
were  kept  open  prior  to  the  trial  of  this  action,  and  water 
service  continued  upon  the  basis  of  beneficial  use  as  an¬ 
nounced  by  the  Secretary  in  his  report  to  Congress  on 
December  2,  1907. 

In  1942  the  appellee  summarily  issued  a  new  notice  of 
similar  effect  as  the  one  of  October  17,  1930,  except  as  to 
the  application  of  the  moneys  received  from  rental  of  water. 


8 


STATEMENT  OF  POINTS  TO  BE  ARGUED. 

The  Public  Notices  of  October  17,  1930,  and  May  5.  1932, 
the  validity  of  Which  Appellants  Seek  to  Have  Adjudi¬ 
cated,  Are  a  Nullity  and  Void,  for  Each  and  All  of  the  Fol¬ 
lowing  Eight  Reasons: 

I. 

The  Secretary  of  Interior  has  no  jurisdiction  to  adjudi¬ 
cate  the  measure  of  the  right  to  the  use  of  water  after  the 
same  has  vested. 

(a)  Right  to  the  use  of  water  for  irrigation  becomes 
vested  when  the  appropriation  is  made  and  the  right  be¬ 
comes  a  part  and  parcel  of  the  land  upon  which  the  water 
is  applied,  and  appurtenant  thereto  when  the  water  is  first 
used  thereon.  Lawrence  v.  Southard,  192  Wash.  287,  Long- 
mire  v.  Smith,  26  Wash.  439. 

(b)  Contract  of  May  7,  1906,  expressly  provides  that 
measure  and  extent  of  appellants’  rights  are  to  be  deter¬ 
mined  by  the  courts  of  the  State  of  Washington. 

(c)  The  Secretary  of  Interior  is  required  to  comply  with 
the  appropriation  and  irrigation  laws  and  to  proceed  under 
the  continued  jurisdiction  of  the  State  of  Washington.  43 
U.  S.  C.  Sec.  3S3;  State  of  Nebraska  v.  State  of  Wyoming, 
295  U.  S.  40;  Silas  Mason  Co.  v.  Tax  Commission,  302  U.  S. 
186,  206;  Water  Code  of  the  State  of  Wash.  Chap.  117,  Laws 
of  1917;  In  re  Crab  Creek,  194  Wash.  634,  644;  State  v. 
Lawrence,  165  Wash.  508;  Ickes  v.  Fox,  300  U.  S.  S2. 

(d)  Appellants’  Rights  to  the  use  of  the  Natural  Flow 
and  Stored  Waters  vested  in  them  and  became  appurtenant 
to  their  lands  when  the  water  was  first  used  thereon. 
Longmire  v.  Smith,  26  Wash.  439,  452;  Laivrence  v.  South¬ 
ard,  192  Wash.  287,  303;  In  re  Crab  Creek  &  Moses  Lake, 
134  Wash.  7 ;  Hinderlider  v.  La  Platta  River  &  Cherry  Creek 
Ditch  Co.,  304  U.  S.  126 ; 

(e)  The  State  of  Washington  and  the  United  States  stip¬ 
ulated  that  appellants’  rights  to  the  use  of  the  waters  of 
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the  Yakima  River  “be  determined  by  the  courts  in  appro¬ 
priate  proceedings.” 

(f)  The  Secretary  of  Interior  has  repeatedly  ruled  that 
he  does  not  have  jurisdiction  to  determine  the  measure  of 
water  rights.  Silverlake  Irrigation  &  Power  Co.  v.  City  of 
Los  Angeles ,  30  L.  D.  152;  New  Bear  Valley  Irrigation  Co. 
v.  Roberts,  Trustee,  30  L.  D.  382,  386 ;  Edwards  v.  Sawyer, 
54  L.  D.  144, 148  (1933). 

(g)  Public  Notice  is  based  on  a  false  premise,  in  that  it 
assumes  that  the  measure  of  the  Fox  water  right  is  fixed 
in  the  application  as  three  acre-feet,  while  the  contract 
fixes  the  measure  as  the  amount  * 1  which  shall  be  beneficially 
used  for  the  irrigation  thereof.” 

(h)  Secretary  of  Interior  is  prohibited  by  the  Warren 
Act  from  depriving  appellants  of  the  use  of  water  required 
to  fully  irrigate  their  lands  and  delivering  those  waters 
to  the  Kittitas  or  any  other  new  division.  Lawrence  v. 
Southard,  supra;  Longmire  v.  Smith,  supra;  Warren  Act 
of  Feb.  21, 1911,  36  Stat.  925,  43  U.  S.  C.  523. 


n. 

Property  rights  cannot  be  determined  and  adjudicated 
without  notice  and  an  opportunity  to  be  heard,  and  to  de¬ 
fend,  protect  and  enforce  those  rights. 

(a)  The  notice  of  October  17,  1930,  summarily  struck 
down  the  water  rights  of  appellants  Fox  and  Eder  above 
three  acre  feet,  and  the  notice  of  May  5,  1932,  summarily 
struck  down  the  water  rights  of  appellant  Parks  above 
three  and  a  half  acre  feet,  without  giving  them  notice,  or 
an  opportunity  to  defend,  protect  and  enforce  those  rights. 
16  C.  X  S.  p.  1253 ;  Idaho  Irrigation  Co.  v.  G'oodings,  68  L. 
Ed.  1157,  1160;  Garfield  v.  Goldsby,  211  U.  S.  249,  263;  50 
L.  Ed.  158. 

(b)  The  fundamental  basis  of  the  due  process  clause  in 
the  Federal  and  State  Constitution  is  that  a  person  must 
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have  an  opportunity  to  defend  and  protect  his  property 
rights.  16  C.  J.  S.  p.  1266;  Tmax  v.  Corrigan,  75  L.  Ed. 
254,  25S. 

m. 

The  Secretary  of  Interior,  prior  to  1930,  consistently 
construed  the  measure  of  appellants’  water  rights  to  be 
“beneficial  use”  or  the  amount  of  water  necessary  to  make 
“the  land  available  for  agricultural  purposes  to  the  full  ex¬ 
tent  of  the  soil  thereof”  and  constructed  reservoir,  canal 
and  distribution  system  designed  to,  and  which  actually  de¬ 
livered  that  measure  to  appellants’  and  other  lands  in  the 
Sunnyside  Division. 

(a)  Prior  to  the  time  the  United  States  acquired  the  Sun¬ 
nyside  Canal  and  water  appropriations  in  1906,  it  had  been 
the  custom  and  practice  of  the  owners  of  the  canal  to  fur¬ 
nish  the  farmers  water  on  the  basis  of  beneficial  use,  re¬ 
gardless  of  the  amount  stipulated  in  the  contract. 

(b)  The  Secretary  of  Interior  and  Director  of  Reclama¬ 
tion  on  Dec.  2, 1907,  reported  to  Congress  that  “the  water- 
user  is  to  be  furnished  all  the  water  his  land  may  require 
for  irrigation.” 

(c)  At  all  times  prior  to  1930,  the  Secretary  followed  the 
rule  announced  by  him  and  delivered  to  Appellants  and 
other  waterusers  all  the  water  required  to  fully  irrigate 
their  lands  and  crops  growing  thereon. 

(d)  By  public  notice  the  Secretary  of  Interior  authorized 
the  deliver  yof  4.50  acre  feet  to  all  of  the  Eder  and  all  but 
ten  acres  of  the  Fox  lands,  and  3.50  acre  feet  to  ten  acres 
of  the  Fox  tract. 

(e)  Written  instructions  and  regulations  issued  by  Proj¬ 
ect  Superintendent  and  Irrigation  Manager  provide  that 
“the  delivery  must  be  limited  at  all  times  to  the  amount 
beneficially  used.” 

(g)  In  1930  the  Secretary  of  Interior  by  application  to 
the  State  to  appropriate  1300  second-feet  of  water  for  bene- 
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ficial  use  on  lands  served  by  the  Sunnyside  Canal,  and  re¬ 
quest  that  it  relate  back  to  May  10,  1905,  and  by  letter  to 
the  district,  confirmed  and  approved  past  use  as  the  mea¬ 
sure  of  appellants’  right  to  the  use  of  water. 

(h)  The  Secretary  of  Interior  placed  a  similar  interpre¬ 
tation  and  construction  upon  similar  water  right  applica¬ 
tions,  and  made  water  deliveries  upon  the  basis  of  beneficial 
use  upon  other  projects.  Swigert  v.  Baker,  229  U.  S.  187, 
57  L.  Ed.  1143;  Act  of  1866,  Sec.  661  Title  43,  U.  S.  C.;  Ore¬ 
gon  Power  v.  Beaver  Portland  Cement  Co 295  U.  S.  142; 
Water  Code  of  State  of  Wash.  Sec.  39,  Chap.  117,  Session 
Laws  1917 ;  Lawrence  v.  Southard,  supra;  Cathcart  v.  Min¬ 
nesota  Railroad,  157  N.  W.  719. 

IV. 

Beneficial  use  of  sufficient  water  to  make  appellants’  lands 
“available  for  agricultural  purposes  to  the  full  extent  of 
the  soil  thereof’  is  the  measure  of  their  water  right. 

(a)  Reclamation  Act  of  1902  fixes  beneficial  use  as  the 
measure  of  the  right.  Ickes  v.  Fox,  supra;  Salt  Lake  City  v. 
Gardner,  114  Pac.  147  (Utah) ; 

(b)  Statute  of  the  State  of  Washington,  which  fixes  the 
measure  of  appellants’  water  rights  as  the  amount  required 
to  make  their  lands  “available  for  agricultural  purposes  to 
the  full  extent  of  the  soil  thereof”  is  the  measure  of  appel¬ 
lants’  rights.  Session  Laws  of  1873,  p.  520;  Longmire  v. 
Smith,  26  Wash.  439; 

(c)  The  decision  of  this  court  and  the  Supreme  Court  of 
the  United  States  that  beneficial  use  is  the  measure  of  ap¬ 
pellants’  rights  is  the  law  of  the  case.  Ickes  v.  Fox.  85  Fed. 
2d,  294 ;  Ickes  v.  Fox,  300  U.  S.  82 ;  California  Oregon  Poiver 
Co.  v.  Beaver  Portland  Cement  Co.,  supra;  FLipp  v.  Pruden¬ 
tial  Casualty  Ins.  Co.,  244  N.  W.  247. 
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V. 

Title  to  appellants’  right  to  the  use  of  the  amount  of 
water  necessary  to  make  their  lands  “available  for  agricul¬ 
tural  purposes  to  the  full  extent  of  the  soil  thereof’  was 
acquired  from  the  State  of  Washington,  the  owner  of  all 
the  natural  flow  and  impounded  waters  of  the  Yakima 
River,  and  is  real  property  and  appurtenant  to  and  a  part 
and  parcel  of  their  lands,  and  vested  in  them  when  the 
water  was  first  used  thereon. 

(a)  The  right  to  the  use  of  water  is  real  property.  Madi¬ 
son  v.  McNeal,  171  Wash.  669. 

(b)  Congress  declared  appellants’  rights  to  the  use  of 
water  to  be  appurtenant  to  the  land,  and  therefore  realty. 
Title  43,  Sec.  372  U.  S.  C. 

(c)  Appellants’  Title  to  the  Right  to  the  use  of  water  to 
the  extent  of  past  use  was  confirmed  by  the  water  code  of 
the  State  of  Washington.  Sec.  39,  p.  465,  Chap.  117,  Laws 
of  1917 ;  Lawrence  v.  Southard,  supra. 

VL 

The  Secretary  of  Interior  acknowledges  that  the  limited 
Amounts  of  water  fixed  in  public  notices  will  not  make 
appellants  lands  “available  for  agricultural  purposes  to  the 
full  extent  of  the  soil  thereof.” 

(a)  The  “expert”  Johnston,  the  authorized  agent  of  the 
Secretary  testified  positively  that  with  the  limited  amount 
of  water,  appellants’  crop  production  would  be  reduced. 

vn. 

The  Secretary  of  Interior  is  prohibited  by  the  Reclama¬ 
tion  Extension  Act  from  increasing  construction  charges 
after  the  same  have  been  fixed  by  public  notice. 

(a)  One  of  the  purposes  of  these  notices  was  to  collect 
one  million  dollars  of  the  cost  of  constructing  the  Cle  Elum 
Reservoir  for  a  new  division. 
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(b)  Congress  prohibited  increase  of  construction  charges 
after  the  same  were  fixed  by  public  notices.  Reclamation 
Extension  Act  of  Aug.  13,  1914,  Chap.  247,  38  Stat.  686, 
Title  43,  Sec.  469  U.S.C.;  Public  notice  of  Secretary  of  In¬ 
terior  of  September  21,  1914. 

VIII. 

Congress  did  not  authorize  the  Secretary  of  Interior  to 
issue  these  orders,  and  definitely  divests  him  of  authority 
to  do  so,  and  they  are  a  nullity. 

(a)  The  orders  were  not  authorized  by  Congress.  Law¬ 
rence  v.  Southard ,  supra;  Erie  Railroad  Co.  v.  Tompkins , 
304  U.  S.  43,  58  S.  Ct.  817 ;  United  States  v.  Humboldt-Love- 
lock  Irrigation  Light  and  Power  Co.,  38  Fed.  2d,  38,  42; 
Lawrence  v.  Southard,  supra;  Public  Notice  is  held  void. 

(1)  Reclamation  Act;  Ickes  v.  Fox,  supra. 

(2)  Statutes  and  Decisions  of  the  State  of  Washington. 
Session  Laws  1873,  p.  520;  Longmire  v.  Smith,  26  Wash. 
439,  448;  Lawrence  v.  Southard,  supra;  Water  Code  Sec.  39, 
Chap.  117,  Laws  of  1917,  p.  465. 

(3)  Title  by  Prescription.  Lawrence  v.  Southard,  supra; 
W eitensteiner  v.  Engdahl,  125  Wash.  106,  Warren  Act  of 
Feb.  21,  1911,  supra. 


IX. 

All  findings  that  the  Sunnyside  canal  was  designed  and 
constructed  with  a  capacity  of  only  three  acre  feet  are  un¬ 
supported  by  evidence  and  are  flatly  contradicted  by  gov¬ 
ernment  records  and  unchallenged  testimony  of  govern¬ 
ment  employees.  This  court  is  not  bound  by  said  findings, 
and  it  is  within  the  province  of  this  court  to  examine  the 
evidence  and  draw  its  own  conclusions. 

Stuyvesant  v.  Sussex  Fire  Ins.  Co.,  90  Fed.  2d,  291 ;  United 
States  v.  Corporation  of  the  President,  101  Fed.  Rep.  156. 
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X. 

None  of  the  findings  that  the  “holler”  system  has  been 
the  basis  and  measure  of  deliveries  of  excess  water  are 
supported  by  evidence.  On  the  contrary,  said  findings  are 
flatly  contradicted  by  public  notices,  instructions  and  regu¬ 
lations  to  ditchriders  and  the  uncontradicted  testimony  of 
the  watermasters  who  have  had  charge  of  water  distribu¬ 
tion  for  twenty-eight  years,  and  it  is  within  the  province  of 
this  court  to  examine  the  evidence  and  reach  its  own  con¬ 
clusions. 

XL 

All  findings  of  fact  that  the  cost  of  constructing  storage 
and  canal  capacity  on  the  basis  of  past  use  exceeds  the 
amount  fixed  in  public  notice  and  contract  are  unsupported 
by  evidence;  on  the  contrary,  government  records  conclu¬ 
sively  establish  the  fact  that  contract  returns  are  more 
than  sufficient  to  cover  cost  of  purchasing  Sunnyside  canal, 
water  appropriations,  enlarging  canal  and  distribution  sys¬ 
tem  to  1300  second  foot  capacity  and  constructing  sufficient 
storage  capacity  to  supplement  natural  flow  on  the  basis 
of  past  use. 

(a)  These  findings  are  based  upon  a  false  premise,  in  that 
the  actual  cost  does  not  control ;  the  estimated  cost  as  fixed 
by  the  Secretary  of  Interior  in  the  public  notice  of  March 
2,  1909,  does  control.  Sec.  4  of  Reclamation  Act,  supra;  43 
U.  S.  C.  419;  Reclamation  Extension  Act,  supra;  43  U.  S.  C. 
469;  Yuma  County  Wateruser  Association  v.  Schliecht,  262 
U.  S.  138;  67  L.  Ed.  909. 

(b)  The  Secretary  of  Interior  included  in  the  $52.00  per 
acre  estimated  construction  charge  on  the  Fox  and  Eder 
lands  and  $10.00  per  acre  supplemental  construction  charge 
on  the  Parks  land  the  estimated  cost  of  constructing  suffi¬ 
cient  reservoir  capacity  to  supplemental  natural  flow,  the 
enlargement  of  the  Sunnyside  canal  and  distribution  sys¬ 
tem  to  1300  second  foot  capacity  and  the  purchase  of  water 
appropriations  and  Sunnyside  Canal. 
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XII. 

All  findings  that  “The  ditchriders  and  watermasters  and 
other  local  employees  of  the  Reclamation  Bureau”  were  not 
qualified  to  determine  and  not  authorized  to  determine  the 
amount  of  water  required  to  irrigate  appellants’  lands  and 
that  expert  Johnston  was  qualified  to  do  so,  and  that  water 
was  wastefully  applied,  are  contradicted  by  the  evidence 
and  not  binding  on  this  court. 

(a)  If  these  findings  are  upheld,  all  Secretaries  of  Inte¬ 
rior,  Project  Superintendents,  Irrigation  Managers,  Water- 
masters  and  ditchriders  prior  to  1930,  are  found  incompe¬ 
tent  to  perform  the  duties  entrusted  to  them. 

XIII. 

Findings  that  methods  of  irrigation  on  appellants’  lands 
resulted  in  unnecessary  waste  by  water  running  off  surface 
and  through  deep  percolation,  open  farm  ditches,  too  long 
irrigation  furrows,  and  other  causes,  are  not  supported  by, 
but  are  contradicted  by  the  evidence  and  law,  and  the  court 
may  review  the  same. 

(a)  Appellants  are  entitled  to  enjoy  their  rights  to  the 
use  of  water  under  the  practice  and  system  used  by  them 
since  they  acquired  the  right,  and  cannot  be  compelled  to  con¬ 
struct  a  new  irrigation  system.  Tulare  Irrigation  District 
v.  Lindsay ,  9  Pac.  2d,  163;  Tulare  Irrigation  District  v. 
Strathmore  Irrigation  District,  45  Pac.  2d,  972, 1009;  Rogers 
v.  Pitt,  129  Fed.  Rep.  932. 


XIV. 

The  ruling  of  this  court  and  of  the  Supreme  Court  that 
the  purpose  of  these  actions  was  to  adjudicate  the  validity 
of  and  enjoin  the  enforcement  of  the  orders  became  the 
law  of  the  case. 

(a)  The  purpose  of  these  actions  was  to  adjudicate  the 
validity  of  and  enjoin  the  enforcement  of  the  orders  of  Oc- 
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tobcr  17, 1930,  and  May  5, 1932,  and  “restoring  to  the  plain¬ 
tiff  his  rights  and  privileges  that  he  enjoyed  prior  to  the 
promulgation  of  said  notices  and  orders’’  and  “to  vacate, 
set  aside  and  hold  for  naught  said  notices  and  orders.” 
I  ekes  v.  Fox ,  supra;  United  States  v.  D  oilman,  81  Fed.  Rep. 
2d,  1009,  1010;  Aetna  Life  Ins.  Co.  v.  Horton,  63  Fed.  Rep. 
2d,  378,  379. 

(b)  Trial  court  in  opinion  changes  theory  from  transi¬ 
tory  action  in  tort  to  adjudicate  validity  of  notices,  to  action 
in  rem  to  adjudicate  measure  of  appellants ’  water  right. 

(c)  Trial  court  was  without  jurisdiction  to  adjudicate  the 
measure  of  appellants’  water  rights  which  are  real  property 
located  in  the  State  of  Washington,  and  the  findings  and 
conclusions  and  judgment  entered  thereon  to  that  effect  are 
void  upon  their  face.  Albion  v.  Idaho  Land  Co.,  97  Fed.  2d, 
439,  444;  Watts  v.  Waddle,  8  L.  Ed.  437,  438;  Taylor  v.  Tay¬ 
lor,  51  A.  L.  R.  1074, 1076. 

(d)  Trial  court  was  without  jurisdiction  to  adjudicate 
measure  of  plaintiff’s  water  rights  without  the  presence  of 
all  the  waterusers  with  similar  contracts  and  from  the  com¬ 
mon  supply,  parties  to  the  action.  Commonwealth  Trust 
Co.  v.  Smith,  69  L.  Ed.  219,  222. 

(e)  Appellants  had  the  right  to  have  their  case  tried,  de¬ 
cided,  and  findings  and  conclusions  entered  upon  the  theory 
on  which  their  case  was  pitched  in  the  complaint.  Hurst  v. 
Staley,  54  Pac.  2d,  876;  Schruski  v.  Bocarious,  3  N.  E.  2d, 
315 ;  Garrett  v.  Louisville  and  Nashville  Railroad,  59  L.  Ed. 
242,  244. 
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SUMMARY  OF  ARGUMENT. 

The  United  States,  pursuant  to  the  Reclamation  Act,  in 
1906  acquired  for  appellants  and  other  landowners  served 
by  Sunny  side  Canal,  the  1000  second-feet  water  appropria¬ 
tion  made  in  1890,  and  thereafter  constructed  an  irrigation 
machine  consisting  of  storage  reservoirs  of  ample  capacity 
to  supplement  the  appropriated  water,  and  the  Sunnyside 
Canal,  which  wTas  enlarged  to  1300  second-feet  carrying 
capacity,  to  carry  and  distribute  to  appellants’  and  all 
others’  lands  in  the  Sunnyside  Division  water  to  the  extent 
“necessary  to  make  the  land  available  for  agricultural  pur¬ 
poses  to  the  full  extent  of  the  soil  thereof”,  and  pursuant  to 
the  custom  and  practice  established  and  consistently  fol¬ 
lowed  by  the  Secretary  of  Interior  for  a  period  of  twenty- 
five  years,  delivered  to  appellants  and  other  water  users 
served  by  said  canal,  waters  upon  this  basis. 

As  security  for  the  payment  of  moneys  advanced  by  the 
United  States  in  the  purchase  of  the  vrater  appropriations, 
Sunnyside  Canal  and  distribution  system,  and  the  construc¬ 
tion  of  sufficient  storage  capacity  to  store  water  to  supple¬ 
ment  the  natural  flow  appropriated  rights,  and  the  enlarge¬ 
ment  of  the  Sunnyside  Canal  and  distribution  system  to 
1300  second-feet  carrying  capacity,  the  Government  held  a 
lien  upon  the  land  and  water  rights  of  appellants  and  other 
waterusers  to  secure  the  estimated  cost  of  construction  as 
fixed  by  the  Secretary  of  Interior  on  March  2,  1909. 

The  State  of  Washington  is  the  owner  of  the  natural  flow 
and  impounded  waters  of  the  Yakima  River,  and  the  appel¬ 
lants  acquired  the  right  to  the  use  of  those  waters  to  the 
extent  necessary  to  make  the  “land  available  for  agricul¬ 
tural  purposes  to  the  full  extent  of  the  soil  thereof”  of  and 
from  the  State  of  Washington  by  appropriation  according 
to  the  laws  of  that  State,  and  the  right  to  the  use  of  these 
waters  to  that  extent  became  a  part  and  parcel  of  the  lands 
of  the  appellants  and  appurtenant  and  thereto,  when  the 
water  was  first  beneficially  used  upon  said  land  for  irriga¬ 
tion  purposes. 
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By  the  public  notices  of  October  17, 1930,  and  May  5, 1932, 
the  Secretary  of  Interior  attempted,  in  connection  with  ap¬ 
pellants’  water  rights: 

(1)  To  deprive  the  appellants  of  the  use  of  the  carrying 
capacity  (over  and  above  three  acre-feet  for  Eder  and  Fox, 
and  three  and  a  half  acre-feet  for  Parks  lands)  of  the  Sun- 
nyside  Canal,  distribution  system  and  storage  reservoirs 
which  the  United  States  had  constructed  for  them,  and  for 
repayment  of  which  construction  costs  it  held  a  lien  upon 
their  lands,  which  lien  appellants  Eder  and  Parks  had  fully 
paid.  Their  right  to  the  use  of  this  storage  and  carrying 
capacity  so  constructed  had  permanently  attached  to  their 
lands.  The  Secretary  of  Interior  is,  by  the  Federal  and 
State  Constitutions,  decisions  of  the  Federal  and  State 
courts,  acts  of  congress  and  State  statutes,  powerless  to  de¬ 
prive  them  of  their  right  to  the  use  of  the  storage  and  car¬ 
rying  capacity  so  constructed. 

(2)  To  deprive  appellants  of  a  portion  of  their  right  to 
the  use  of  the  natural  flow  and  impounded  waters  of  the 
Yakima  River  which  they  acquired  by  appropriation  of  and 
from  the  state  of  Washington;  the  title  to  the  right  to  the 
use  of  these  waters  vested  in  appellants  to  the  extent  “nec¬ 
essary  to  make  the  land  available  for  agricultural  purposes 
to  the  full  extent  of  the  soil  thereof”  when  the  water  was 
first  used  on  their  lands,  and  became  appurtenant  thereto 
and  a  part  and  parcel  thereof,  which  title  was  confirmed  and 
approved  by  the  legislature  of  the  state  in  Sec.  39,  Chap. 
117,  Laws  of  1917.  These  property  rights  so  acquired  are 
protected  by  the  Federal  and  State  Constitutions,  by  the 
Act  of  1866, 43  U.  S.  C.  A.  Sec.  661,  Reclamation  Act  of  1902, 
43  U.  S.  C.  Sec.  372,  and  the  Warren  Act  of  1911,  43  U.  S.  C. 
Sec.  523,  and  statutes  of  the  state  of  Washington  and  deci¬ 
sions  of  the  Federal  and  State  courts,  and  the  Secretary  of 
Interior  is  powerless  to  deprive  appellants  of  these  prop¬ 
erty  rights,  so  protected. 

(3)  To  collect  from  appellants’  a  portion  of  the  one  mil¬ 
lion  dollars  charge  allocated  by  the  Commissioner  and  Sec- 
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retary  of  Interior  to  the  Sunnyside  Valley  Irrigation  Dis¬ 
trict,  on  which  there  had  accrued  against  the  Parks’  land 
from  1932  to  1939  inclusive  $605.55,  against  the  Eder  land 
$341.71  and  against  the  Fox  land  $250.65,  in  violation  of  Sec. 
4,  Reclamation  Extension  Act  of  Aug.  13, 1914,  38  Stat.  687, 
43  U.  S.  C.  Sec.  469. 


ARGUMENT. 

The  Public  Notices  of  October  17, 1930,  and  May  5,  1932, 
the  Validity  of  Which  Appellants  Seek  to  Have  Adjudi¬ 
cated,  Are  a  Nullity  and  Void,  for  Each  and  All  of  the 
Following  Eight  Reasons: 

I. 

The  Secretary  of  Interior  has  no  jurisdiction  to  adjudi¬ 
cate  the  measure  of  the  right  to  the  use  of  water  after  the 
same  has  vested. 

The  Secretary  of  the  Interior,  by  these  public  notices  at¬ 
tempted  to  adjudicate  and  determine  that  the  measure  of 
the  Fox  and  Eder  water  rights  was  three  acre-feet  and  the 
Parks  water  right  was  three  and  a  half  acre-feet.  To  en¬ 
force  the  adjudication  which  he  had  made,  he  partially 
closed  the  headgate  to  the  main  Sunnyside  canal  and  to  the 
community  laterals  supplying  water  to  appellants’  lands,  on 
June  1,  1932,  at  which  time  there  was  2800  second-feet  of 
natural  flow  vrater  flowing  to  the  ocean  unused,  and  no 
stored  water  was  released  from  reservoirs  until  July  5  of 
that  year.  Prior  to  that  time  the  Secretary  of  Interior  had 
urged  the  waterusers  to  make  use  of  the  full  carrying  capac¬ 
ity  of  the  canal  and  distribution  system,  regardless  of 
whether  it  was  natural  flow  or  stored  water.  (Appellants’ 
App.  600,  495,  496,  497,  760,  796,  446,  438,  423,  960) 

(a)  Right  to  the  use  of  water  for  irrigation  becomes 
vested  when  the  appropriation  is  made,  and  the  right  be¬ 
comes  a  part  and  parcel  of  the  land  upon  which  the  water 
applied,  and  appurtenant  thereto  when  the  water  is  first 
used  thereon. 
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In  Lawrence  v.  Southard ,  192  Wash.  287,  the  court  re¬ 
viewed  the  former  decisions  of  the  Supreme  Court  of  that 
state,  and  stated : 

“The  right  to  the  use  of  the  impounded  and  natural 
flow  waters  was  acquired  for  the  land  which  is  the  sub¬ 
ject  matter  of  this  controversy,  by  the  beneficial  use  of 
those  waters  upon  the  land  for  agricultural  purposes, 
(Longmire  v.  Smith,  26  Wash.  439,  67  Pac.  246,  58  L.  R. 
A.  308)  and  became  a  part  thereof  (Ament  v.  Bickford, 
139  Wash.  494, 495,  247  Pac.  952)  whether  the  water  was 
from  natural  flow  or  stored  in  a  reservoir  (Madison  v. 
McNeal,  171  Wash.  669,  675, 19  Pac.  2d,  97)  and  appur¬ 
tenant  thereto.  Under  the  laws  and  decisions  of  this 
state  the  only  consideration  required  by  the  state  for 
the  use  of  water  for  agricultural  purposes  is  the  bene¬ 
ficial  application  of  the  water  upon  the  land  for  the 
production  of  crops,” 

and  that  when  the  lt water  was  beneficially  used  on  the  land 
for  irrigation  purposes ,  the  right  to  the  use  of  those  waters 
was  appropriated  by  the  owner  of  respondent's  land,  and  he 
and  his  successors  became  entitled  to  the  quantity  of  water 
appropriated  by  the  then  owner,  and  there  became  appurte¬ 
nant  to  this  land  a  water  right  to  the  extent  necessary  to 
make  the  land  ‘available  for  agricultural  purposes  to  the 
full  extent  of  the  soil  thereof.  Longmire  v.  Smith, 
(supra).” 

In  the  Longmire  case,  the  court  said : 

“It  is  an  elementary  principle  of  the  law  of  appro¬ 
priation  of  wrater  for  irrigation  that  the  first  appropria- 
tor  is  entitled  to  the  quantity  of  water  appropriated  by 
him,  to  the  exclusion  of  subsequent  claimants  by  appro¬ 
priation  or  riparian  ownership.  Thorpe  v.  Tenem  Ditch 
Co.,  1  Wash.  566;  Geddis  v.  Parrish,  1  Wash.  587; 
Black  Pomeroy’s  Water  Rights,  Sec.  68  and  following. 
When  a  valid  appropriation  is  made,  the  right,  accord¬ 
ing  to  all  the  authorities,  becomes  vested .” 

(b)  Contract  of  May  7,  1906,  expressly  provides  that 
measure  and  extent  of  appellants’  rights  are  to  be  deter¬ 
mined  by  the  courts  of  the  State  of  Washington. 
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On  May  7,  1906,  pursuant  to  request  of  the  Secretary  of 
the  Interior,  the  Sunnyside  Waterusers’  Association  en¬ 
tered  into  contract  with  the  United  States  which  obligated 
appellants’  lands  to  pay  “the  cost  of  the  irrigation  works 
which  shall  be  apportioned  by  the  Secretary  of  Interior 
thereto”  and  gave  the  United  States  a  lien  thereon  to  se¬ 
cure  the  payment  of  all  construction  charges.  This  con¬ 
tract  provides  that  “where  the  same  have  vested”  the 
rights  are  to  be  determined  in  accordance  with  the  laws  of 
the  State  of  Washington,  in  the  courts,  for  this  contract 
provides : 

“That  in  all  relations  between  the  United  States  and 
this  association  and  the  members  of  the  association, 
the  rights  of  the  members  of  the  association  to  the  use 
of  water  where  the  same  have  vested,  are  to  be  defined , 
determined  and  enjoyed  in  accordance  with  the  pro¬ 
visions  of  the  said  act  of  Congress  and  of  other  acts  of 
Congress  on  the  subject  of  the  acquisition  and  enjoy¬ 
ment  of  the  rights  to  use  water,  and  also  by  the  laws  of 
the  State  of  Washington  *  *  (Appellants’  App. 
682) 

“That  if  the  Secretary  of  the  Interior  shall  author¬ 
ize  and  cause  the  construction  of  said  irrigation  works, 
the  said  association  will  take  prompt  action  to  secure 
the  determination  by  the  courts  of  the  relative  rights 
of  its  shareholders  to  the  use  of  water  for  said  lands 
•  *  •>».  (Appellants’  App.  679) 

(c)  The  Secretary  of  the  Interior  is  required  to  comply 
with  the  appropriation  and  irrigation  laws  and  to  proceed 
under  the  continued  jurisdiction  of  the  State  of  Wash¬ 
ington. 

Sec.  8  of  Reclamation  Act  of  June  17,  1902,  32  Stat.  390. 
43  U.  S.  C.  Sec.  382,  provides : 

“That  nothing  in  this  act  shall  be  construed  as  affect¬ 
ing  or  intending  to  affect  or  to  in  any  way  interfere 
with  the  laws  of  any  State  or  Territory  relating  to  the 
control ,  appropriation,  use,  or  distribution  of  water 
used  in  irrigation,  or  any  vested  right  acquired  there¬ 
under,  and  the  Secretary  of  the  Interior,  in  carrying 
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out  the  provisions  of  this  act,  shall  proceed  in  con¬ 
formity  with  such  laws.” 

In  State  of  Nebraska  v.  State  of  Wyoming,  295  U.  S.  40, 
the  court  construed  the  foregoing  act,  and  stated: 

“Reservoirs  of  large  capacity  have  accordingly  been 
constructed  and  operated  by  the  United  States,  but 
solely  under  and  subject  to  the  irrigation  and  appro¬ 
priation  laics  of  the  State  of  Wyoming.  *  *  *  All  the 
acts  of  the  Reclamation  Bureau  in  operating  the  reser¬ 
voirs  so  as  to  impound  and  release  waters  of  the  river, 
the  subject  to  the  authority  of  Wyoming  ” 

In  Silas  Mason  Co.  v.  Tax  Commission  of  Washington, 
302  U.  S.  186,  206,  the  court  said : 

“The  reclamation  of  arid  or  sem-arid  lands  has  al¬ 
ways  been  regarded  as  a  project  which  carried  with  it 
an  appropriate  recognition  of  a  continued  state  juris¬ 
diction.” 

The  Water  Code  of  the  State  of  Washington,  Chap.  117, 
Session  Laws  of  1917,  provides: 

“  The  power  of  the  State  to  regidate  and  control  the 
waters  within  the  state  shall  be  exercised  as  herein¬ 
after  as  in  this  act  provided.’ ’ 

In  re  Crab  Creek,  194  Wash.  634,  644,  where  all  the  users 
of  the  waters  of  the  creek  had  entered  into  a  contract  with 
reference  to  the  use  of  the  waters,  the  court  said : 

“ The  underlying  jurisdiction  of  the  state  and  its 
control  over  such  waters  as  Crab  Creek,  always  per¬ 
sists  •  • 

In  State  v.  Lawrence,  165  Wash.  508,  the  court,  in  con¬ 
struing  the  water  code,  said: 

“The  water  code  clearly  expresses  the  legislative 
purpose  to  provide  a  complete  system  of  regulation  and 
for  the  distribution  of  the  water  of  the  state ,  and  there¬ 
by  provides  a  ready  manner  of  settling  all  disputes  con- 
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cerning  such  matters.  Upon  the  State  Supervisor  of 
Hydraulics  is  imposed  the  duty  of  supervising  the 
public  waters  of  the  state,  and  to  regulate  and  control 
the  diversion  of  ivater  in  accordance  with  the  rights 
thereto.” 

In  these  cases  the  Supreme  Court  of  the  United  States 
said: 

“But  all  non-navigable  waters  were  reserved  for  the 
use  of  the  public,  under  the  laws  of  the  various  arid 
land  states.  California  Oregon  Power  Co.  v.  Cement 
Co.,  295  U.  S.  142, 162;  79  L.  Ed.  1356.” 

(d)  Appellants’  rights  to  the  use  of  the  natural  flow  and 
stored  waters  vested  in  them  and  became  appurtenant  to 
their  lands,  when  the  water  was  first  used  thereon. 

The  contract  of  May  7,  1906,  expressly  recognizes  that 
the  rights  to  the  use  of  water  are  from  two  sources:  (1) 
“The  amount  now  appropriated  by  the  shareholders  of 
said  association”,  which  refers  to  the  1000  second  feet  re¬ 
ferred  to  as  “natural  flow  rights”  appropriated  in  1890 
and  acquired  by  the  United  States  by  deed  from  the  Wash¬ 
ington  Irrigation  Company  for  the  use  of  the  appellants 
in  1906.  (Appellants’  App.  684)  The  Supreme  Court  in 
these  cases,  said  with  reference  to  the  water  appropriations 
that  “appropriation  was  made,  not  for  the  use  of  the  Gov¬ 
ernment,  but,  under  the  Reclamation  Act,  for  the  use  of  the 
landowners”.  The  Secretary  of  the  Interior  included  in 
the  estimated  cost  of  the  construction  charges  to  be  assessed 
against  appellants’  lands  the  amount  paid  to  the  Washing¬ 
ton  Irrigation  Company  as  the  purchase  price  of  these  water 
appropriations,  canal  system  and  other  irrigation  works, 
$248,691.00,  and  thereby  he  admits  that  these  water  appro¬ 
priations  and  the  canal  were  acquired  for  the  appellants. 
(Appellants’  App.  825) 

(2)  “The  amount  to  be  delivered  from  all  sources  in  ex¬ 
cess  of  water  now  appropriated”  (Appellants’  App.  680) 
refers  to  waters  to  be  impounded  in  reservoirs  to  be  con¬ 
structed  by  the  United  States. 


24 


The  United  States  complied  with  Chap.  88  of  the  laws  of 
1905  relative  to  the  withdrawal  of  the  waters  of  the  Yakima 
River,  but  did  not  comply  with  the  statutory  requirements 
relative  to  the  appropriation  of  those  waters  until  it  filed 
an  application  with  the  State  of  Washington  on  November 
12,  1930  (Appellant’s  App.  1049).  In  the  meantime  the 
United  States  constructed  Kachess  and  Keechelus  reser¬ 
voirs  and  distributed  waters  therefrom  to  the  appellants 
and  other  landowners.  The  title  to  the  right  to  the  use  of 
both  the  natural  flow  and  stored  waters  to  the  extent  the 
same  was  necessary  to  fully  irrigate  appellants  lands  vested 
in  appellants  when  the  water  was  first  used  on  their 
lands,  and  became  appurtenant  thereto  to  the  extent  nec¬ 
essary  to  make  the  land  “available  for  agricultural  pur¬ 
poses  to  the  full  extent  of  the  soil  thereof.”  Longmire  v. 
Smith,  26  Wash.  439, 452.  Lawrence  v.  Southard,  192  Wash. 
287, 303. 

In  re  Crab  Creek  and  Moses  Lake,  134  Wash.  7,  the  court 
held  that  the  right  to  the  use  of  water  was  appropriated 
when  the  water  was  first  used  upon  the  land,  regardless  of 
whether  the  statute  with  reference  to  appropriations  was 
complied  with  or  not.  This  is  the  rule  usually  followed  in 
the  arid  land  states.  Hinderlider  v.  La  Platta  River  & 
Cherry  Creek  Ditch  Co.,  304  U.  S.  126. 

(e)  The  State  of  Washington  and  the  United  States 
stipulated  that  appellants  rights  to  the  use  of  the  waters  of 
the  Yakima  River  “be  determined  by  the  courts  in  appro¬ 
priate  proceedings.” 

On  August  14,  1931,  the  State  of  Washington  issued  a 
permit  to  the  United  States  to  divert  water  into  the  canal 
for  the  Kittitas  Division,  in  which  it  was  stipulated  that 
the  State  did  not  grant  the  United  States  the  right  of  de¬ 
termining  between  different  units  or  projects  as  to  the 
rights  to  the  use  of  water,  but  provided  that  the  same 
should  “be  determined  by  the  Courts  in  appropriate  pro¬ 
ceedings,”  for  this  permit  provides: 
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“The  State  of  Washington,  by  the  issuance  of  this 
permit,  does  not  recognize  or  accord  to  the  United 
States,  the  right  or  privilege  of  determining  as  between 
different  units  or  projects,  but  the  right  and  privilege 
of  the  United  States  to  determine  such  rights  and  pri¬ 
orities  shall  be  such  as  mag  be  determined  by  the  courts 
in  appropriate  proceedings.”  (Appellants’  App. 
1090) 

(f)  The  Secretary  of  Interior  has  repeatedly  ruled  that 
he  does  not  have  jurisdiction  to  determine  the  measure  of 
water  rights. 

In  Silver  Lake  Irrigation  and  Power  Co.  v.  City  of  Los 
Angeles,  37  L.  D.  152,  the  Secretary  ruled : 

“The  department  is  without  jurisdiction  to  deter¬ 
mine  the  question  as  to  the  right  to  water,  that  being 
a  matter  solely  within  the  province  of  the  state  court. 

*  *  *  Neither  will  the  department  attempt  to  adjudicate 
or  determine  the  nature  and  extent  of  such  rights,  that 
matter  being  one  solely  for  the  province  of  the  court. 

*  *  *  To  attempt  to  do  more  would  go  beyond  the  jur¬ 
isdiction,  and  insofar  as  its  powers  were  exceeded,  ren¬ 
der  its  action  absolutely  void.  *  *  *  It  is  well  settled 
that  the  acts  of  the  Land  Department  are  in  law  and 
in  fact  the  acts  of  the  Secretary  of  the  Interior.”  New 
Bear  Valley  Irrigation  Co.  v.  Roberts,  Trustee,  30  L.  D. 
382,  386;  Edwards  v.  Sawyer,  54  L.  D.  144, 148  (1933). 

(g)  Public  notice  is  based  on  false  premise.  The  notice 
of  Oct.  17, 1930,  assumes  that  the  measure  of  the  Fox  water 
right  is  fixed  in  the  application  at  three  acre  feet,  for  the 
notice  states  “water  deliveries  in  that  district  will  be  lim¬ 
ited  to  three  acre-feet  per  irrigable  acre  per  year  as  speci¬ 
fied  in  said  contracts  and  applications”,  while  the  water 
right  applications  in  the  Fox  case  do  not  pretend  to  limit 
deliveries  to  three  acre-feet.  As  a  matter  of  fact,  no  acre 
feet  is  specified  for  the  applications  provide  that: 

The  measure  of  the  water  right  for  said  land  is  that 
quantity  of  water  which  shall  be  beneficially  used  for 
the  irrigation  thereof,  but  in  no  case  exceeding  the  share 
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proportionate  to  irritable  acreage,  of  the  water  supply 
actually  available  as  determined  by  the  Project  Man¬ 
ager  or  other  proper  officer  of  the  United  States,  or  of 
its  successors  in  the  control  of  the  project,  during  the 
irrigation  season  for  the  irrigation  of  lands  under  said 
units”.  (Appellants’  App.  716,  724,  732) 

No  determination  of  amount  of  water  available  for  Fox 
land  was  ever  made  by  Project  Superintendent.  There  was 
no  necessity  for  such  a  determination  for  on  the  date  the 
head  gates  were  partially  closed  to  the  main  canal  and  the 
Fox  land  there  was  2,800  second-feet  of  natural  flow  water 
going  to  waste  at  the  Sunnyside  dam  and  flowing  to  the 
ocean  unused,  and  there  continued  to  be  natural  flow  going 
to  waste  until  July  5,  1932,  thirty-five  days  after  the  head- 
gates  were  partially  closed.  At  the  time  the  first  stored 
water  was  released  on  July  5, 1932,  there  was  stored  in  res¬ 
ervoirs  661,993  acre  feet  and  there  remained  in  reservoirs 
at  the  close  of  the  season  237,487.  The  date  of  first  storage 
release  in  1933  was  August  1;  in  1934,  June  1;  in  1935, 
July  6;  and  in  1936,  June  28.  There  was  a  hold-over  at  end 
of  storage  season  in  1933,  of  468,743  acre  feet;  1934,  254,- 
677  acre  feet;  1935,  415,368;  and  in  1936,  332,031.  (Appel¬ 
lants’  App.  910)  These  government  records  conclusively 
establish  the  fact  that  there  was  ample  natural  flow  and 
stored  water  to  furnish  appellants  the  amount  of  water  re¬ 
quired  to  make  their  “land  available  for  agricultural  pur¬ 
poses  to  the  full  extent  of  the  soil  thereof”. 

(h)  Secretary  of  Interior  is  prohibited  by  Warren  Act 
from  depriving  appellants  of  use  of  water  required  to  fully 
irrigate  their  lands  and  delivering  those  waters  to  Kittitas 
or  any  other  new  division. 

The  Notice  states  the  reason  for  the  issuance  as  follows : 

“But  the  Kittitas  Division  is  now  beginning  the  use 
of  water  to  which  it  is  entitled  under  the  contract  be¬ 
tween  the  United  States,  and  it  now  becomes  necessary 
to  limit  water  deliveries  in  the  Sunnvside  Valiev  Irri- 

*  V 

gation  District”.  (Appellants’  App.  952.) 
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The  Warren  Act  of  February  21,  1911,  36  Stat.  925,  42 
U.  S.  C.  523,  expressly  prohibits  the  Secretary  of  Interior 
from  taking  away  rights  to  the  use  of  water  from  the  lands 
of  appellants  in  Sunnyside  Valley  Irrigation  District  and 
giving  those  rights  to  lands  in  the  Kittitas  Division  as  the 
notice  implies  that  he  is  going  to  do,  for  the  act  only  author¬ 
izes  the  Secretary  to  contract  for  excess  storage  capacity 
and  commands  him  to  preserve  a  “first  right  to”  appellants 
lands  as  follows: 

“Whenever  storage  or  carrying  capacity  has  been  or 
may  be  provided  in  excess  of  the  requirements  of  the 
lands  to  he  irrigated  under  any  project ,  the  Secretary 
of  Interior,  preserving  a  first  right  to  lands  and  entry- 
men  under  th^e  project ,  is  hereby  authorized  #  *  #  To 
contract  for  impounding,  storage,  and  carriage  of 

water  to  an  extent  not  exceeding  such  excess  capacity 

*  *  * >> 


In  Lawrence  v.  Southard,  supra,  the  court  held  this  Act 
and  the  Contract  of  1907  to  be  in  harmony  with  former  de¬ 
cisions  of  the  Court. 

The  premise  that  it  was  necessary  to  limit  water  de¬ 
liveries  in  Sunnyside  Valley  Irrigation  District  because 
water  was  required  to  fulfill  contract  requirements  of  the 
United  States  with  Kittitas  Reclamation  District  is  false 
for  two  reasons. 

1.  The  contract  with  the  Kittitas  Reclamation  District  of 
February  16,  1921,  was  made  subject  to  the  “diversion 
rights  that  have  been  set  aside  for  the  use  and  benefit  of 
the  Sunnyside”  division  of  the  Yakima  Project,  (Appel¬ 
lants’  App.  1057),  which  gave  the  Sunnyside  Division  a  first 
right  to  the  use  of  water  to  the  extent  of  the  “diversion 
rights  that  have  been  set  aside  for  the  use  and  benefit  of 
the  Sunnyside”  division.  The  United  States  in  its  appli¬ 
cation  filed  with  Supervisor  of  Hydraulics  on  November  12, 
1930  to  appropriate  1300  second  feet,  expressly  declared 
that  1300  second  feet  had  been  set  aside  for  the  lands  served 
by  the  Sunnyside  canal  as  of  May  10,  1905,  for  the  applica- 
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tion  states,  “The  amount  of  water  which  the  applicant  in¬ 
tends  to  apply  to  a  beneficial  use  is  1300  cubic  feet  per 
second”  on  land  served  by  “Sunny side  Canal”  and  re¬ 
quests  that  filing*  shall  relate  back  to  the  date  of  said  with¬ 
drawal  of  May  10,  1905,  and  take  date  of  priority  of  that 
date”.  (Appellants’  App.  1054) 

2.  There  was  2,800  second  feet  natural  flow  water  going 
to  waste  at  the  Sunnvside  dam  on  June  1,  1932,  and  there 
was  ample  natural  flow  to  serve  all  the  lands  irrigated  by 
the  water  of  the  Yakima  River  until  July  5th  of  that  year, 
and  until  August  1,  1933,  June  1,  1934,  July  6,  1935,  and 
June  28,  1936,  and  a  large  amount  of  holdover  in  the  reser¬ 
voirs  at  the  end  of  each  season.  (Appellants’  App.  910). 

n. 

Property  rights  cannot  be  determined  and  adjudicated 
without  notice  and  an  opportunity  to  be  heard,  and  to  de¬ 
fend,  protect  and  enforce  those  rights. 

(a)  The  notice  of  October  17,  1930,  summarily  struck 
down  the  water  rights  of  appellants  Fox  and  Eder  above 
three  acre-feet,  and  the  notice  of  May  5,  1932,  summarily 
struck  down  the  water  right  of  appellant  Parks  above  three 
and  a  half  acre-feet,  without  giving  them  notice,  or  an  op¬ 
portunity  to  be  heard  and  to  defend,  protect  and  enforce 
their  rights.  No  provision  was  made,  however,  for  notice  to 
the  appellants  was  an  opportunity  given  to  them  to  be  heard 
and  to  defend,  protect,  and  enforce  their  rights.  Appel¬ 
lants  Fox  and  Eder  were  summarily  deprived  of  a  portion 
of  their  water  rights  without  any  pretense  of  a  determina¬ 
tion  of  the  amount  of  water  required  to  fully  irrigate  their 
lands  for  the  “expert”  Johnston  testified: 

“7  did  not  classify  public  notice  lands”.  (Appellants’ 
App.  642) 

In  16  C.  J.  S.  page  1253  the  universal  rule  is  succinctly 
stated,  as  follows: 
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“Notice  to  a  party  whose  rights  are  to  be  affected  by 
judicial  proceedings  is  an  essential  element  of  due  proc¬ 
ess/’ 

In  Idaho  Irrigation  Co.  v.  Gooding ,  68  L.  Ed.  1157,  1160, 
where  a  similar  question  was  before  the  court,  the  court 
stated : 

“It  would  be  shocking  to  hold  that  these  rights  could 
be  taken  away  or  substantially  impaired  by  a  finding  of 
fact  or  conclusion  of  law  (we  are  not  advised  which) 
made  by  an  administrative  oljicer  in  ex  parte  proceed¬ 
ings  to  which  they  did  not  have  cm  opportunity  to  be 
heard.” 

In  Garfield  v.  Goldsby,  211  U.  S.  249,  263,  50  L.  Ed.  158, 
where  a  similar  question  was  before  the  court,  the  court 
stated : 

“The  right  to  be  heard  before  property  is  taken  or 
rights  or  privileges  withdrawn,  which  have  been  previ¬ 
ously  legally  awarded,  is  of  the  essence  of  due  process 
of  law.  It  is  unnecessary  to  recite  the  decisions  in 
which  the  principle  has  been  repeatedly  recognized.  It 
is  enough  to  say  that  its  binding  obligation  has  never 
been  questioned  in  this  court.  *  #  *  There  is  nothing  in 
the  statutes  as  we  read  them  which  gave  the  Secretary 
power  and  authority  without  notice  and  hearing  to 
strike  down  the  rights  thus  acquired.” 

(b)  The  fundamental  basis  of  the  due  process  clause  in 
the  Federal  and  state  constitutions  is  that  a  person  must 
have  an  opportunity  to  defend  and  protect  his  property 
rights. 

In  16  C.  J.  S.  p.  1266,  the  rule  is  clearly  stated  as  follows : 

“Due  process  of  law  requires  an  orderly  proceeding, 
adapted  to  the  nature  of  the  case,  in  which  proceeding  a 
citizen  has  a  right  and  opportunity  to  be  heard  and  to 
defend,  protect  and  enforce  his  rights  by  establishing 
any  fact  which,  under  the  law,  would  be  a  protection 
to  him  or  to  his  property  and  resultant  action  in  con¬ 
formity  with  the  facts  developed.” 

Truax  v.  Corrigan ,  75  L.  Ed.  254,  258. 
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m. 

The  Secretary  of  Interior,  prior  to  1930,  consistently  con¬ 
strued  the  measure  of  appellants’  water  right  to  be  “bene¬ 
ficial  use”  or  the  amount  of  water  necessary  to  make  “the 
land  available  for  agricultural  purposes  to  the  full  extent 
of  the  soil  thereof”  and  constructed  reservoires,  canal  and 
distribution  system  designed  to  and  which  actually  de 
livered  that  measure  to  appellants’  and  others  lands  in  the 
Sunnyside  Division. 

(a)  Prior  to  the  time  the  United  States  acquired  the 
Sunnyside  Canal  and  water  appropriations  in  1906,  it  had 
been  the  custom  and  practice  of  the  owners  of  the  Canal  to 
furnish  the  farmers  the  amount  of  water  necessary  to  grow 
their  crops,  regardless  of  the  fact  that  contracts  limited 
water  rights  to  one  cubic  foot  per  160  acres,  equivalent  to 
2.62  acre  feet,  and  the  government  engineers  were  so  ad¬ 
vised  prior  to  the  purchase  of  the  canal  and  water  appro¬ 
priations  by  the  government.  Experience  had  proven  that 
“it  is  impractical  to  undertake  to  determine  by  a  general 
classification  the  amount  of  water  that  is  necessary  year  to 
year,  to  grow  crops.  It  can’t  be  carried  out  practically  be¬ 
cause  the  different  character  of  the  crops  grown,  the  cli¬ 
matic  conditions,  have  got  to  be  taken  into  consideration. 
No,  a  general  classification  cannot  be  followed.”  (Appel¬ 
lants’  App.  470,  472.) 

(b)  The  Secretary  of  Interior  and  Director  of  Reclama¬ 
tion,  on  December  2,  1907,  reported  to  congress  that  “the 
water  user  is  to  be  furnished  all  the  water  his  land  may  re¬ 
quire  for  irrigation.” 

On  December  2,  1907,  the  Secretary  of  Interior  and  Di¬ 
rector  of  Reclamation  pursuant  to  the  requirements  of  the 
Reclamation  Act,  made  their  report  to  Congress  in  connec¬ 
tion  with  the  Sunnyside  Project,  and  stated  the  measure  of 
of  the  water  rights  as  follows : 

“As  the  new  lands  (Fox  and  Eder)  are  entitled  to  as 
much  water  as  may  he  required  for  their  crops  cund  the 
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old  lands  (Parks)  are  limited  to  a  flow  of  one  second- 
foot  to  160  acres,  This  would  entitle  the  old  lands  to  a 
sufficiency  of  water ,  *  *  *  A  special  form  of  contract 
(Parks)  was  prepared  whereby  the  water  user  is  to  be 
furnished  all  the  water  his  lands  may  require  for  irri¬ 
gation (Appellants’  App.  690,  691) 

Prior  to  1912  the  Secretary  constructed  the  Kachess  re¬ 
servoir  with  a  capacity  of  about  220,000  acre  feet,  and  prior 
to  1915  the  Keechelus,  with  a  capacity  of  152,000  acre  feet. 
(Appellants’  App.  446,  447).  From  1917  to  1936,  save  and 
except  1918,  the  average  amount  of  stored  water  used  on 
lands  in  the  Sunnyside  Division  was  63,143  acre-feet  per 
annum.  Prior  to  1916,  the  Sunnyside  Canal  was  enlarged 
to  a  capacity  of  1300  second-feet,  equivalent  to  460,000  acre- 
feet  per  annum,  and  sufficient  to  deliver  on  an  average  4.00 
acre-feet  for  all  lands  in  the  district,  the  amount  varying 
in  the  different  divisions,  from  3.69  acre  feet  in  the  Main 
Canal  to  5.25  acre-feet  in  the  Mabton  Division,  and  varying 
as  to  the  individual  tracts  from  .67  to  9.58  acre-feet  per 
acre,  dependent  upon  the  water  requirements  of  each  tract 
(Appellants’  App.  802  to  818,  438,  444,  946,  838  to  906,  981). 

(c)  Prior  to  1930,  the  Secretary  followed  the  rule  an¬ 
nounced  by  him  in  1907,  and  distributed  to  appellants  and 
other  water  users  all  the  water  required  to  fully  irrigate 
their  lands  and  the  crops  growing  thereon. 

The  average  amount  distributed  to  the  community  lateral 
for  the  Fox  land  for  ten  years  averaged  5.43  acre-feet  per 
acre  per  annum ;  for  the  Parks,  5.93 ;  and  for  the  Eder,  6.08. 
(Appellants’  App.  1035,  1036,  1038). 

Appellants’  lands  have  no  value  for  agricultural  pur¬ 
poses  without  the  use  of  water  to  irrigate  the  same.  The 
crop  production  and  irrigation  records  kept  by  the  Secre¬ 
tary  (Appellants’  App.  1041,  1042,  1043)  conclusively  es¬ 
tablish  the  fact  that  the  crop  production  of  these  lands 
fluctuates  in  direct  ratio  to  the  amount  of  water  used  in  irri¬ 
gating  the  same  up  to  the  greatest  amount  used  thereon, 
and  that  the  full  production  value  of  these  lands  can  be 
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reached  and  maintained  only  by  the  application  of  sufficient 
water  to  irrigate  the  same  “to  the  full  extent  of  the  soil 
thereof.” 

The  study  of  F.  A.  Norton  of  the  irrigation  records  and 
crop  returns  (Appellants’  App.  1044, 1045,  1046)  shows  the 
foregoing  statement  to  be  correct.  On  the  Parks’  tract, 
the  five  year  period  from  1925  to  1929,  just  preceding  the 
determination  by  Johnston,  and  the  five  year  period  from 
1930  to  1934  inclusive,  shows  an  increase  of  about  12.6  per 
cent  in  the  use  of  water  on  an  average,  and  the  average  crop 
production  was  increased  17  per  cent.  This  Government 
record  establishes  the  fact  that  the  Parks  land  actually 
required  more  water  than  had  been  delivered  prior  thereto, 
to  fully  irrigate  the  land  “to  the  full  extent  of  the  soil  for 
agricultural  purposes.” 

The  Government  record  of  water  deliveries  and  crop  pro¬ 
duction  on  the  Fox  tract  shows  that  from  1920  to  1924  he 
used  all  the  water  delivered  to  him  on  only  67  per  cent  of 
his  land;  from  1925  to  1929,  on  66.6  per  cent  of  his  land; 
from  1920  to  1934  on  85.2  per  cent  of  his  land,  and  from  1935 
to  1939  on  84.6  per  cent  of  his  land.  This  meant  the  use  of 
more  than  6.00  acre-feet  per  acre  on  the  land  actually  irri¬ 
gated  from  1930  to  1934,  and  was  a  lower  amount  of  water 
used  on  the  land  actually  irrigated  than  was  used  for  the 
previous  five  year  period.  The  use  of  about  .78  of  an 
acre-foot  additional  on  an  average  for  the  preceding  five 
years  gave  12  per  cent  increase  in  crop  production. 

(d)  By  public  notice  the  Secretary  of  Interior  authorized 
the  delivery  of  4.50  acre-feet  to  all  of  the  Eder  and  all  but 
ten  acres  of  the  Fox  lands,  and  3.50  acre-feet  to  ten  acres 
of  the  Fox  tract  and  such  additional  amounts  as  required 
to  fully  irrigate  the  land.  (Appellants’  App.  947.) 

By  public  notice  issued  by  the  Secretary  of  Interior  the 
public  notice  lands  were  classified  into  classes  A,  B,  and  C, 
as  to  minimum  water  requirements,  and  this  classification 
was  approved  by  him.  (Appellants’  App.  833,  836).  Pur¬ 
suant  thereto,  the  Eder  lands  were  placed  in  Class  C.  (Ap- 
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pellants’  App.  989  to  994),  and  all  but  ten  acres  of  the  Fox 
lands  in  Class  C.,  and  ten  acres  of  Fox  lands  in  Class  B. 
(Appellants’  App.  1021  to  1027),  the  Watermasters  and 
ditchriders  were  authorized  to  deliver  this  amount  of  water 
to  said  lands  (Appellants’  App.  964,  974),  because,  “as  the 
years  have  passed  it  has  come  to  be  recognized  that  certain 
tracts  (Eder  and  Fox)  needed  more  than  others,  to  that 
re-examination  has  not  always  been  necessary”,  according 
to  the  report  of  Irrigation  Manager  Scroggs  to  the  “ex¬ 
pert”  Johnston.  (Appellants’  App.  960) 

(e)  Written  instructions  and  regulations  issued  by  Proj¬ 
ect  Superintendent  and  Irrigation  Manager  provide  that 
“the  delivery  must  he  limited  at  all  times  to  the  amount 
beneficially  used.”  (Appellants’  App.  964,  974.) 

Pursuant  to  authority  vested  in  them,  the  Project  Super¬ 
intendent  and  Irrigation  Manager  issued  written  instruc¬ 
tions  and  regulations  which  expressly  limited  water  deliv¬ 
eries  to  the  amount  beneficially  used.  These  regulations 
provide  that: 

“The  delivery  must  he  limited  at  all  times  to  the 
amount  beneficially  used.  The  signing  of  the  request 
card  will  not  justify  a  wasteful  or  extravagant  de¬ 
livery.”  (Appellants’  App.  974.) 

Earlier  instructions  issued  by  the  Irrigation  Manager  are  to 
the  same  effect,  for  they  provide : 

“The  signing  of  the  request  card  will  not  justify  a 
wasteful  or  extravagant  delivery.  The  basis  of  water 
delivery  at  all  times  is  beneficial  use.”  (Appellants’ 
App.  964.) 

Watermaster  Chrestenson,  in  the  lower  division  where  the 
Fox  and  Eder  lands  are  located,  who  had  supervised  water 
deliveries  to  these  lands  for  twenty-eight  years,  testified 
that  to  the  best  of  his  ability  he  had  followed  these  instruc¬ 
tions  in  making  water  delivery,  and  that  the  ditchriders  had 
turned  the  water  into  the  laterals  according  to  the  instruc- 
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tions,  without  taking  it  up  with  him.  (Appellants’  App.  454, 
455) 

Watermaster  Cheyne,  who  had  been  in  charge  of  the  water 
distribution  for  the  Parks  land  for  twenty-eight  years,  testi¬ 
fied  that  he  and  the  ditchriders  always  followed  these  in¬ 
structions,  and  that  he  could  recollect  no  oral  orders  con¬ 
trary  to  the  written  instructions.  (Appellants’  App.  640) 

(f)  Irrigation  Manager  Scroggs,  in  1931  reported  that 
the  custom  and  practice  has  been  to  furnish  the  amount  of 
water  necessary  to  irrigate  the  “land  to  the  full  extent  of 
the  soil  thereof,”  as  follows: 

“According  to  Irrigation  Manager  M.  D.  Scroggs,  the 
practice  in  administering  water  delivery  under  these 
contracts  has  been  to  supply  *  *  *  based  upon  the  needs 
and  the  appearance  of  Hie  crop  at  that  time.  As  the 
years  have  passed  it  has  come  to  be  recognized  that  cer¬ 
tain  tracts  needed  more  than  others  so  that  re-examina¬ 
tion  has  not  ahvays  been  necessary.  (Appellants’  App. 
959) 

(g)  In  1930  the  Secretary  of  Interior  by  application  to 
the  State  to  appropriate  1300  second  feet  of  water  for  bene¬ 
ficial  use  on  lands  served  by  the  Sunnyside  Canal,  and  re¬ 
quest  that  it  relate  back  to  May  10, 1905,  and  by  letter  to  the 
District,  confirmed  and  approved  past  use  as  the  measure  of 
appellants  ’  right  to  the  use  of  water. 

On  November  12,  1930,  the  Secretary  of  Interior  made 
application  to  the  State  of  Washington  to  appropriate  and 
“to  apply  to  beneficial  use ”  1300  cubic  feet  per  second  on 
lands  served  by  the  Sunnyside  Canal,  and  requested  “that 
this  filing  shall  relate  bach  to  the  said  withdrawal  of  May 
10, 1905,  and  take  date  of  priority  of  that  dated ’  (Appel¬ 
lants’  App.  1073)  This  amounted  to  a  confirmation  and 
approval  by  him  of  past  use  as  the  measure  of  appellants’ 
rights  and  an  admission  by  him  that  water  to  this  extent 
had  been  beneficially  used  upon  lands  in  the  division  pursu¬ 
ant  to  the  custom  and  practice  followed  in  administering 
water  deliveries. 
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On  September  16,  1930,  the  Project  Superintendent  with 
the  approval  of  the  Bureau,  in  a  statement  to  the  Dis¬ 
trict  said  that  the  “Present  Use  and  Contract  Obligations’ ’ 
of  lands  in  the  Sunnyside  Division  were  “460,000  acre 
feet”,  which  was  equivalent  to  the  1300  second  feet  in  the 
application  to  appropriate  from  the  State,  and  which  has 
proven  to  be  sufficient  to  furnish  appellants’  and  all  other 
lands  in  the  district  and  served  by  the  canal  with  the  amount 
of  water  required  to  fully  irrigate  the  same.  (Appellants’ 
App.  946.) 

(h)  The  Secretary  of  Interior  placed  a  similar  interpre¬ 
tation  and  construction  upon  similar  water  right  applica¬ 
tions  and  made  water  deliveries  upon  the  basis  of  beneficial 
use  upon  other  projects. 

Appellants  took  the  deposition  of  E.  D.  Smith  on  the 
Umatilla  project,  Frank  A.  Ballard  and  E.  A.  Brookman  on 
the  Minindoka  project  and  W.  H.  Emery  and  H.  W.  Wallace 
on  the  Truckee-Carson  project,  and  proved  by  these  wit¬ 
nesses  that  under  water  right  applications  similar  to  the 
one  in  the  Eder  case,  and  wiiere  the  amount  fixed  was  less 
than  three  acre  feet  as  in  the  Eder  water  right,  application, 
the  Secretary  of  Interior  had  at  all  times  made  wTater  de¬ 
liveries  upon  the  basis  of  beneficial  use,  and  that  it  had  been 
his  custom  and  practice  to  deliver  up  as  high  as  eight  acre 
feet  on  these  projects,  with  no  additional  operation,  con¬ 
struction  or  maintenance  charge,  and  applicants  offered  to 
read  their  depositions  in  evidence,  and  as  an  offer  and 
tender  of  proof  upon  this  point.  The  offer  was  denied  by 
the  trial  court,  which  was  in  error.  (Appellants’  App.  611, 
612) 

In  Swigert  v.  Baker,  229  U.  S.  187,  57  L.  Ed.  1143,  the 
court  held  that  the  practical  construction  of  the  Reclama¬ 
tion  Act  by  the  Secretary  of  Interior  and  by  Congress,  con¬ 
trolled. 

In  these  cases,  w-e  have  under  consideration  the  practical 
interpretation  and  construction  placed  upon  the  Reclama¬ 
tion  Act,  State  statutes  and  contract  by  the  Secretary  of 


36 


Interior,  by  (1)  the  construction  of  irrigation  works  of  suf¬ 
ficient  size  and  capacity  to  serve  appellants’  and  others’ 
lands  upon  the  basis  of  past  use,  (2)  by  the  actual  distribu¬ 
tion  of  water  by  the  Secretary  for  a  quarter  of  a  century  to 
appellants’  and  other  lands  in  the  district  upon  the  basis  of 
beneficial  use  and  pursuant  to  the  rule  fixed  as  a  measure  of 
the  appellants’  rights  by  the  Secretary  of  Interior  and 
Director  of  Reclamation  in  report  to  Congress  on  December 
2,  1907 ;  and  (3)  by  the  positive  confirmation  and  approval 
of  beneficial  use  as  the  measure  of  appellants’  and  all  other 
waterusers’  rights  to  the  use  of  water;  and  (4)  by  the  ap¬ 
plication  made  by  the  Secretary  of  Interior  for  the  United 
States  on  November  12,  1930,  to  appropriate  1300  second 
feet  for  beneficial  use  upon  lands  in  the  Sunnyside  Division, 
and  request  that  it  date  back  to  May  10, 1905  and  take  prior¬ 
ity  of  that  date. 

In  these  cases  we  have  in  addition,  the  act  of  1866,  Sec. 
661  Title  43  U.  S'.  C.,  which  expressly  provides  that  appel¬ 
lants’  rights  to  the  use  of  water  according  to  the  custom  and 
practice  of  the  Secretary  of  Interior  “shall  be  maintained 
and  protected”,  for  this  act  provides: 

“Whenever,  by  priority  of  possession ,  rights  to  the 
use  of  water  for  #  *  agricultural  *  *  *  purposes  have 

vested  and  the  same  are  recognized  by  local  customs 
laws  and  the  decisions  of  the  courts,  the  possessor  and 
owner  of  such  vested  rights  shall  be  maintained  and 
protected  in  the  same.” 

The  construction  placed  upon  this  Act  by  the  court  in 
California  Oregon  Power  Company  v.  Beaver  Portland  Ce¬ 
ment  Co.,  295  U.  S.  142;  fully  protects  appellants’  rights 
under  the  custom  and  practice  followed,  by  the  Secretary 
for  the  court  said : 

“The  effect  of  these  Acts  is  not  limited  to  rights  ac¬ 
quired  before  1866.  They  reach  into  the  future  as  well, 
and  approve  and  confirm  the  policy  of  appropriation 
for  a  beneficial  use,  as  recognized  by  local  rules  and  cus¬ 
toms,  and  the  legislation  and  Judicial  decisions  of  the 
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arid  land  states,  as  the  test  and  measure  of  private 
rights  in  and  to  the  non-navigable  waters  of  the  public 
domain.’  ’ 

The  construction  of  the  Department  of  Interior  is  im¬ 
portant,  “for  the  regulations  of  the  Secretary  of  Interior, 
under  whose  supervision  an  act  is  to  be  administered,  while 
not  conclusive,  is  entitled  to  great  respect  and  ought  not  to 
be  overruled  without  cogent  and  persuasive  reasons”.  Cath- 
cart  v.  Minnesota  R.  R .,  157  N.  W.  719. 


IV. 

Beneficial  use  of  sufficient  water  to  make  appellants’ 
lands  “available  for  agricultural  purposes  to  the  full  ex¬ 
tent  of  the  soil  thereof”  is  the  measure  of  their  water  right. 

(a)  The  Reclamation  Act  of  1902,  Sec.  8,  38  Stat.  390, 
43,  U.  S.  C.,  Sec.  372  in  clear  language  fixes  the  measure  of 
water  rights  on  Federal  projects,  for  the  Act  provides : 

“That  the  right  to  the  use  of  water  acquired  under  the 
provisions  of  this  act  shall  be  appurtenant  to  the  land 
irrigated,  and  beneficial  use  shall  be  the  basis,  the  mea¬ 
sure  and  the  limit  of  the  right.” 

The  Supreme  Court,  in  these  cases,  said : 

“Appropriation  was  not  made  for  the  use  of  the  Gov¬ 
ernment,  under  the  Reclamation  Act,  for  the  use  of  the 
landowner.” 

The  United  States  acquired  the  1000  second  feet  appro¬ 
priation  in  1890  and  constructed  reservoirs  and  impounded 
waters  therein  for  the  appellants,  under  the  Reclamation 
Act.  Congress  did  not  leave  to  the  Secretary  of  the  Interior 
the  question  of  fixing  the  measure  of  the  water  right  either 
by  water  right  application;  or  announcements  in  public  no¬ 
tices,  or  by  any  other  method.  There  had  been  so  many 
failures  on  irrigation  projects  in  the  arid  land  states  that 
Congress  took  no  chances,  and  fixed  the  measure  of  the  wa- 
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ter  right.  Possibly  another  reason  why  Congress  fixed  this 
measure  is  the  one  given  by  the  court  in  Salt  Lake  City  v. 
Gardner,  114  Pac.  147  (Utah)  where  the  court  had  under 
consideration  a  similar  statute  and  stated, 

“The  doctrine  reflected  in  the  foregoing  statute  has 
so  often  been  declared  the  law,  with  respect  to  the  ap¬ 
propriation  of  water  during  the  last  twenty-five  years, 
that  it  has  become  elementary,  and  is  no  longer  ques¬ 
tioned  by  anybody/ ’ 

(b)  Statute  of  the  State  of  Washington  which  fixes  the 
measure  of  appellants’  water  rights  as  the  amount  required 
to  make  their  lands  “available  for  agricultural  purposes 
to  the  full  extent  of  the  soil  thereof  as  the  measure  of  appel¬ 
lants  ’  rights.  Session  Laws  of  1873,  p.  520. 

In  Longmire  v.  Smith ,  26  Wash.  439,  the  court  in  constru¬ 
ing  this  statute  said:  “Thus  it  will  be  seen  that  the  mea¬ 
sure  of  the  appropriation  as  defined  in  Section  2,  of  the  Act 
of  November  13  (supra)  is  the  making  of  ‘said  land  avail¬ 
able  for  agricultural  purposes  to  the  full  extent  of  the  soil 
thereof’.” 

Lawrence  v.  Southard,  supra. 

(c)  The  decision  of  this  court  and  of  the  Supreme  Court 
of  the  United  States  that  beneficial  use  is  the  measure  of 
appellants  ’  rights  is  the  law  of  the  case. 

This  court  in  these  cases  stated : 

“While  in  two  of  the  contracts  here  in  question  the 
amount  is  fixed  at  three,  and  in  one,  three  and  one-half 
feet  per  acre,  this  seems  to  have  been  put  in  as  a  mini¬ 
mum  amount  since  there  was  a  further  qualification 
permitting  of  the  use  of  sufficient  water  to  beneficially 
and  successfully  irrigate  their  lands.  This  is  the  legal 
measure  of  right  to  use,  fixed  by  the  laws  of  the  State  of 
Washington  of  Reclamation  Act”. 

The  Supreme  Court  in  these  cases  said : 

“  Under  the  Reclamation  Act,  supra,  as  well  as  under 
the  law  of  Washington,  ‘beneficial  use’  was  ‘the  basis; 
the  measure,  and  the  limit  of  the  right’.  And  by  the  ex- 
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press  terms  of  the  contract  made  between  the  Govern¬ 
ment  and  the  Waterusers’  Association  on  behalf  of  re¬ 
spondents  and  other  shareholders,  the  determination 
of  the  Secretary  as  to  the  number  of  acres  capable  of 
irrigation  was,  ‘to  be  based  upon  and  measured  and 
limited  by  the  beneficial  use  of  water’  ”. 

The  water  right  application  in  the  Fox  case  provides: 

“The  measure  of  water  right  for  said  lands  is  the 
quantity  of  water  which  shall  be  beneficially  used  for 
the  irrigation  thereof,  but  in  no  case  exceeding  the 
share  proportionate  to  the  irrigable  acreage,  of  the 
water  supply  actually  available,  as  determined  by  the 
Project  Manager  or  other  proper  officer  of  the  United 
States.”  There  is  no  mention  of  this  acre  feet  in  this 
contract. 

At  the  time  of  headgates  were  partially  closed  in  the  Sun- 
nyside  Canal  and  to  the  community  laterals  serving  the  Fox 
lands  on  June  1,  1932,  there  were  more  than  2800  second- 
feet  of  natural  flow  water  going  to  waste  at  Sunnvside  Dam, 
(Appellant  App.  760)  and  there  was  about  661,933  acre-feet 
in  storage  reservoirs,  and  there  was  a  hold-over  at  the  end 
of  the  season  of  237,487  acre-feet.  From  these  facts  it  is 
evident  that  there  was  no  necessity  of  the  project  Superin¬ 
tendent  making  a  determination  as  to  the  amount  of  water 
available,  and  he  testified  “I  made  no  determination  with 
respect  to  those  lands,  separately  and  individually.”  (Ap¬ 
pellants’  App.  910,  629) 

It  is  elementary  that  the  terms  of  the  Act  of  Congress  and 
State  statutes,  water  right  applications  and  contracts  under 
consideration,  as  construed  by  this  court  and  the  Supreme 
Court  of  the  United  States  and  of  the  State  of  Washington 
must  be  read  into  the  same  and  into  every  public  notice  is¬ 
sued  by  the  Secretary  of  Interior  including  those  of  October 
17th,  1930  and  May  5th,  1932,  and  every  report  made  by 
him  wherein  he  has  attempted  to  limit  appellants’  water 
rights  to  three  acre  feet,  with  the  same  force  as  though  ex¬ 
pressly  incorporated  therein,  with  the  result  that  if  there  is 
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any  conflict  between  the  acts  of  Congress  and  State  statute 
on  one  hand  and  the  water  right  application,  contract  and 
public  notice  issued  by  an  announcement  made  by  the  Sec¬ 
retary  of  Interior  on  the  other  hand,  that  the  terms  of  the 
Statute  thus  construed  will  prevail  over  anything  in  con¬ 
flict  therewith.  Calif ornia-Oregon  Power  Co.  v.  Beaver 
Portland  Cement  Co.,  supra;  llipp  v.  Prudential  Casualty 
Co.,  244  N.  W.  247. 


V. 

Title  to  appellants’  right  to  the  use  of  the  amount  of 
water  necessary  to  make  their  lands  “available  for  agricul¬ 
tural  purposes  to  the  full  extent  of  the  soil  thereof’  was 
acquired  from  the  State  of  Washington,  the  owner  of  all 
natural  flow  and  impounded  waters  of  the  Yakima  river, 
and  is  real  property,  and  appurtenant  to  and  a  part  and 
parcel  of  their  lands,  and  vested  in  them  when  the  water 
was  first  used  thereon. 

(a)  The  right  to  the  use  of  water  is  real  property.  In 
Madison  v.  McNeal,  171  Wash.  669,  the  court  said  “That 
water  rights  for  the  use  upon  the  lands  are  considered  ap¬ 
purtenant,  and,  therefore  realty,  is  declared  by  our  statutes 
and  prior  decisions  of  this  court.” 

(b)  Congress  declared  appellants’  rights  to  the  use  of 
water  to  be  appurtenant  to  their  land,  and  therefore  realty. 

Sec.  8,  Reclamation  Act  of  1902,  32  Stat.  390,  Title  43, 
Sec.  372,  U.  S.  C.,  states  “That  the  right  to  the  use  of  water 
acquired  under  the  provisions  of  this  act  shall  he  appurte¬ 
nant  to  the  land  irrigated.” 

This  question  was  decided  by  the  Supreme  Court  in  these 
cases,  and  became  the  law  of  the  case,  when  that  court  held 
and  ruled: 

“And  in  those  states,  generally,  including  the  state  of 
Washington,  it  long  has  been  established  law  that  the 
right  to  the  use  of  water  can  be  acquired  only  by  prior 
appropriation  for  a  beneficial  use ;  and  that  such  right, 
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when  thus  obtained,  is  a  property  right,  which  when 
acquired  for  irrigation,  becomes,  by  state  law,  and  here 
by  express  provision  of  the  Reclamation  Act  as  well, 
part  and  parcel  of  the  lands  upon  which  it  is  applied.” 

(c)  Appellants’  title  to  the  right  to  the  use  of  water  to 
the  extent  of  past  use  was  confirmed  by  the  Water  Code  of 
the  State  of  Washington. 

Parks’  right  to  the  use  of  a  sufficient  amount  of  natural 
flow  and  stored  water  to  make  his  land  “available  for  agri¬ 
cultural  purposes  to  the  full  extent  of  the  soil  thereof”  was 
acquired  by  beneficial  use  of  that  amount  of  water  in  1907 ; 
Eder’s  right  in  1909,  and  Fox’s  right  in  1915.  In  1917  the 
legislature  of  the  State  of  Washington  enacted  the  Water 
Code,  Chap  117  of  Laws  of  1917,  and  Sec.  39  of  this  act  at 
page  465,  provides: 

“The  right  to  the  use  of  water  which  has  been  applied 
to  a  beneficial  use  in  the  state,  shall  he  and  remain  ap¬ 
purtenant  to  the  land  or  place  upon  which  the  same  is 
used.”  Lawrence  v.  Southard,  supra. 


VI. 


The  Secretary  of  Interior  acknowledges  that  the  limited 
amounts  of  water  fixed  in  public  notices  will  not  make  ap¬ 
pellants’  lands  “available  for  agricultural  purposes  to  the 
full  extent  of  the  soil  thereof’. 

(a)  The  “expert”  Johnston,  the  authorized  agent  of  the 
Secretary  testified  positively  that  with  the  limited  amount 
of  water  appellants’  crop  production  would  be  reduced. 

On  direct  examination,  he  testified: 

Q.  What,  in  your  opinion,  is  the  amount  of  water  per 
acre  reasonably  needed  for  the  proper  irrigation  of  the 
Ottmuller  or  Eder  tract  of  land,  if  handled  with  rea¬ 
sonable  economy  and  care  and  distributed  through  a 
reasonably  constructed  distribution  system?  A.  With 
the  exception  of  the  field  to  the  southeast  part  of  the 
tract,  I  think  that  three  acre  feet  per  season  would  be  a 
very  reasonable  amount  of  water  for  that  land. 
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Q.  How  many  acres  are  there  in  the  tract  which  you 
said  would  be  an  exception?  A.  The  entire  tract,  that 
is,  the  entire  amount  that  would  be  irrigable  from  that 
delivery  is  around  five  acres,  but  only  approximately 
four  acres  of  this  is  sandy,  and  therefore,  subject  to  this 
exception. 

Q.  In  regard  to  the  four  acres  which  are  sandy  and 
would  require  more  water  than  the  rest  of  the  farm, 
how  much  water  would  you  say  would  be  needed  on  that 
four  acres?  A.  Well,  it  depends,  of  course,  on  how  it 
is  handled.  If  it  were  handled  with  the  same  efficiency 
as  we  would  anticipate  using  with  three  acre  feet  on 
the  remainder  of  the  tract,  I  ivould  say  that  would  need 
nearly  four  acre  feet.  (Appellants’  App.  63S.) 

He  further  testified: 

A.  If  I  understand  that  question  correctly  duty  of 
dater  does  not  necessarily  mean  the  amount  of  water 
which  will  produce  a  maximum  yield.  (Appellants’ 
App.  639.) 

He  further  testified :  that  the  crop  production  on  all  three 
tracts  would  be  reduced  if  only  the  limited  amount  of  water 
was  used,  and  that  the  Fox  lands  required  more  water  than 
the  Eder  lands.  In  this  connection,  he  testified : 

Q.  Is  it  your  opinion  that  Eder  and  Fox,  can,  with 
the  limited  amount  of  water,  the  three  acre  feet,  pro¬ 
duce  the  same  kind  of  crops  they  have  heretofore  been 
producing?  A.  No,  particularly  the  Fox  case. 

Q.  They  could  not?  A.  No. 

Q.  If  he  used  it  as  efficiently  as  he  has  been  using  it 
in  the  past?  A.  Well,  he  wouldn’t  raise  as  much  as  he 
is  raising  now. 

Q.  What  per  cent  of  what  he  is  raising  now  could  he 
raise?  A.  I  wouldn’t  be  able  to  estimate  that.  (Ap¬ 
pellants’  App.  644.) 

Evidently  the  “expert”  Johnston  was  not  able  to  make 
this  estimate.  He  testified,  “I  did  not  classify  the  public 
notice  (Fox  and  Eder)  lands”,  (Appellants’  App.  642)  and 
only  visited  these  lands  on  “about  five  different  occasions” 
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beginning  with  1937.  (Appellants’  App.  650.)  It  is  evident 
that  the  expert  Johnston  made  only  casual  observations,  for 
he  testified: 

Q.  From  what  you  observed,  how  much  land  would  he 
(Ottmuller)  pick  up  the  waste  water  upon,  and  use  it 
again?  A.  As  far  as  the  surface  run-off  went,  I  was 
not  on  the  place  enough  to  form  an  opinion  of  that.  I 
believe,  however,  a  good  share  of  it — he  could  pick  up 
his  water  that  ran  off  the  ends  and  use  it  on  another 
field. 

Q.  You  do  not  know  how  much  he  picked  up?  A.  No. 

Q.  Basing  this  question  upon  what  you  saw  with  your 
own  eyes,  with  the  water  having  been  running  for  twen¬ 
ty-four  hours,  and  he  picked  up  the  wastage  and  used  it 
over  again,  how  deep  would  that  moisture  get  in  twenty- 
four  hours?  A.  I  couldn’t  say. 

Q.  What  is  your  best  opinion.  A.  Without  more 
information  than  that,  I  couldn’t  form  an  intelligent 
opinion.  (Appellants’  App.  653.) 

The  “expert”  Johnston,  in  his  report  paid  high  compli¬ 
ment  to  the  skill  and  ability  of  the  appellants  and  other  irri¬ 
gators  in  the  Sunnyside  Valley  when  he  stated: 

“Irrigators  in  the  Sunnyside  Valley  are  experts  in  the 
art  of  distributing  their  water.”  (Appellants’  App. 
960.) 

The  foregoing  statement  in  connection  with  the  testimony 
of  Watermaster  Cheyne,  who  had  observed  Parks’  irriga¬ 
tion  practice  for  twenty-eight  years,  and  testified:  “Mr. 
Parks  is  a  very  good  farmer,  his  age  is  against  him  now, 
but  in  his  younger  days  I  considered  him  one  of  the  best 
farmers  I  had  on  my  division”,  (Appellants’  App.  459)  es¬ 
tablishes  the  fact  that  Parks  was  highly  skilled  in  the  art  of 
efficiently  distributing  irrigation  water. 

(b)  Many  experienced  irrigators  who  had  observed  these 
lands  estimated  that  the  limited  amount  of  water  would  re¬ 
duce  crop  production  and  value  of  the  land  fifty  per  cent. 

Although  the  “expert”  Johnston  testified  that  he  could 
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not  estimate  to  what  extent  crop  prduction  would  be  limited 
if  appellants  Fox  and  Eder  were  deprived  of  water  in  excess 
of  three  acre-feet  and  Parks  in  excess  of  three  and  a  half 
acre-feet,  there  were  a  number  of  experienced  farmers  and 
waterusers  who  lived  neighbors  to  the  appellants  for  many 
years,  who  from  common  experience  in  irrigating  their  own 
lands  and  observing  the  irrigation  practice  on  appellants’ 
lands,  and  who,  Johnston  in  his  report  said  were  “experts 
in  the  art  of  distributing  irrigation  water”,  who  testified  in 
substance  that  the  crop  production  would  be  decreased  fifty 
percent,  that  the  land  value  would  be  decreased  fifty  per¬ 
cent,  and  that  better  results  would  be  obtained  in  crop 
production  if  the  limited  amounts  of  water  furnished  was 
used  upon  about  half  of  the  land.  In  this  connection,  the 
following  is  the  testimony  of  several  whose  evidence  was 
taken  by  deposition  regarding  the  Parks  tract:  R.  E.  Mor¬ 
ris,  a  neighbor,  testified  that  he  had  known  this  land  for 
thirty-four  years,  and  that  the  crop  prduction  would  be  re¬ 
duced  fifty  per  cent.  Elmer  S.  Thrush,  who  helped  improve 
this  land  in  1904  and  who  had  known  it  ever  since,  (Appel¬ 
lants’  App.  586)  testified  “Well,  it  would  cut  it  about  fifty 
per  cent”.  H.  B.  Brown,  a  neighbor,  testified:  “I  vrould 
say  that  his  crops  would  be  cut  accordingly  to  the  amount 
of  water  that  was  cut,  the  percentage  of  water  that  was  cut 
off.  (Appellants’  App.  595.)  W.  W.  Harrington,  (Appel¬ 
lants’  App.  56S)  who  lived  adjoining  Parks  for  twenty 
years,  testified :  “Why,  he  wouldn’t  raise  half  the  crop  with 
the  ground  sandy  like  it  is,  if  a  man  didn’t  have  sufficient 
water  on  his  sandy  ground,  it  burns  up  and  it  burns  up 
quick.” 

Q.  What  effect  would  it  have  on  the  value  of  that 
farm  as  a  farmstead,  for  farm  purposes?  A.  Why,  it 
would  decrease  the  valuation  of  that  farm  more  than 
fiftv  per  cent  with  me,  or  more  so.  (Appellants’  App. 
570.) 

W.  T.  Parks,  son  of  appellant  Parks  who  had  assisted  in 
farming  this  land,  testified:  “Well,  we  couldn’t  make  it; 
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our  crops  would  burn  up.  We  would  have  to  have  more 
water  than  that.  (Appellants’  App.  596.) 

E.  F.  Blaine  who  operated  the  Sunnyside  Canal  for  six 
years  prior  to  the  time  the  Government  acquired  it,  and  who 
has  had  many  years  practical  experience  in  irrigation  and 
was  thoroughly  familiar  with  the  Parks  Land,  testified : 

Q.  Now,  take  the  Parks  land.  What  would  be  the 
effect  on  it  if  it  had  been  limited  arbitrarily  to  three  and 
a  half  acre-feet  measure  ?  A.  It  would  have  gone  back 
to  desert. 

Q.  Would  it  have  any  value  for  farm  purposes?  A. 
No.  (Appellants’  App.  470.) 

Appellant  Parks  testified : 

“Well,  it  would  cut  down  my  production  of  crops;  it 
might  cut  it  down  in  half  *  *  *.  I  would  just  cut  out 
part  of  the  land  and  I  wouldn’t  farm  it  at  all,  if  I  had  to 
go  through  with  that  amount  of  water  the  whole  sea¬ 
son.  Well,  I  would  cut  out  about  a  third  of  it  (the  land) 
for  one  season,  and  I  don’t  know  what  I  would  do  after¬ 
ward.  *  *  *  The  effect  would  be  just  about  the  full 
value  of  the  farm  all  knocked  out;  there  wouldn’t  be 
anything  left.” 

In  connection  with  the  Eder,  or  Ottmuller  land,  the  fol¬ 
lowing  witnesses  testified  by  deposition  as  to  the  result  up¬ 
on  this  land  if  water  deliveries  were  reduced  to  three  acre- 
feet;  Ben  Berry:  “Why,  it  would  destroy  fifty  per  cent  of 
the  crops  produced.”  (Appellants’ App.  567.)  W.  I.  Bart¬ 
lett  :  “You  would  lose  half  your  crop. ’ ’  ( Appellants ’  App. 
595.)  Jacob  Immeker:  “Why,  it  would  cut  down  the  yield 
almost  half.  *  #  *  Why,  the  best  method  would  then  be 
to  farm  about  half  the  place  and  leave  the  crops  growing  on 
that.”  (Appellants’  App.  604.) 

In  connection  with  the  Fox  lands,  the  following  witnesses 
testified  by  deposition:  A.  R.  Messenger:  “It  would  be 
safe  to  say  it  would  cut  the  production  about  fifty  per  cent.” 
(Appellants’  App.  585.)  Albert  Wyborney:  “I  would  say 
it  would  cut  crop  production  to  about  half,  anyway.”  (Ap- 
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pellants’  App.  575.)  C.  J.  Gulden:  Well,  if  he  put  that 
water  over  the  whole  ranch,  he  wouldn’t  get  enough  crop 
on  any  of  it  to  make  it  worthwhile  to  harvest  *  *  #  it 
would  have  no  value  whatever  for  farming  purposes.”  (Ap¬ 
pellants’ App.  609.)  Appellant  Fox  testified :  “I  wouldn’t 
have  any  crop.  If  I  tried  to  water  all  this  place  over  in  July 
and  August  with  three  acre  feet  I  wouldn‘t  have  anything. 
Now-,  if  I  would  be  cut  to  three  acre-feet,  in  those  months,  do 
you  know  what  I  would  do?  I  would  mark  off  just  about 
what  ground  that  would  water.  I  would  water  that  ground 
and  let  the  other  crops  go.  Why  work  it  at  all  and  attend 
to  it,  and  get  nothing?  I  would  save  what  I  could  •  *  # 
I  would  quit,  that  is  what  I  would  do.”  (Appellants’  App. 
483,  485.) 

The  evidence  of  these  witnesses  was  taken  by  depositions 
and  this  court  is  “in  as  good  a  position  to  pass  upon  the 
weight  of  the  evidence  and  the  credibility  of  the  deponents” 
as  the  trial  Court.  Grove  Laboratories  v.  Brewer  <&  Co., 
103  Fed.  (2d)  175,  178. 


vn. 

The  Secretary  of  Interior  is  prohibited  by  the  Reclama¬ 
tion  Extension  Act  from  increasing  construction  charges 
after  the  same  have  been  fixed  by  public  notice. 

Construction  charges  for  appellants  Fox  and  Eder’s  lands 
were  fixed  by  public  notice  on  March  2,  1909,  at  $52.00  per 
acre.  (Appellants’  App.  693.)  This  included  the  estimated 
cost  of  the  purchase  of  the  Sunnyside  Canal  and  water  ap¬ 
propriations  from  the  Washington  Irrigation  Co.,  the  en¬ 
largement  of  the  canal  and  the  construction  of  the  necessary 
storage  to  supplement  the  natural  flow  appropriated  rights. 
(Appellants’  App.  825,  616.)  The  additional  construction 
charges  for  supplemental  water  right  on  the  Parks  land 
were  fixed  by  contract  at  $10.00  per  acre  on  August  7,  1930. 
Eder  and  Parks  fully  paid  all  construction  charges,  and 
their  right  to  the  use  of  the  irrigation  works  “perma- 
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nently”  attached  to  their  lands  under  Sec.  5  of  the  Reclama¬ 
tion  Act. 

(a)  One  of  the  purposes  of  these  notices  was  to  collect 
one  million  dollars  of  the  cost  of  constructing  the  Cle  Elum 
Reservoir  for  new  divisions. 

The  notice  of  October  17,  1930,  states  that  one  million 
dollars  or  the  estimated  cost  of  constructing  the  Cle  Elum 
reservoir  will  be  paid  by  rentals  from  the  Sunnyside  Divi¬ 
sion,  for  this  notice  states: 

“All  money  collected  for  the  rental  of  such  extra 
water  will  be  applied  toward  the  payment  of  the  unse¬ 
cured  portion  of  the  construction  costs  of  the  reservoir 
system  of  the  Yakima  project.” 

On  December  11,  1930,  and  pursuant  to  the  Reclamation 
Law,  which  required  the  Secretary  to  certify  to  the  Presi¬ 
dent  that  the  Project  “will  probably  return  the  cost  thereof 
to  the  United  States”  the  Secretary  wrote  the  President 
with  reference  to  the  Cle  Elum  Reservoir : 

“The  cost  of  the  storage  dam  is  estimated  at  *  *  *. 
Of  this  amount  the  return  of  #  *  *  $ 1,000,000  by  rentals 
from  the  Sunnyside  Division  of  the  Yakima  project.” 
(Appellants’  App.  953,  £54) 

Porter  J.  Preston,  who  was  Project  Superintendent  in 
1930,  testified  that  the  rental  monev  referred  to  in  the  no- 
tice,  and  the  $1,000,000  by  rentals  from  the  Sunnyside  Divi¬ 
sion  referred  to  the  same  item,  and  that  “there  had  been 
discussed  the  possibility  of  getting  a  contract,”  with  the 
District  for  “a  million  dollars,”  and  that  “it  was  looked 
at  as  the  division  as  a  whole,  or  the  Sunnyside  District.” 
(Appellants’  App.  634,  635.)  The  expert,  Johnston,  testi¬ 
fied  that  he  knew  prior  to  making  the  determination  on  the 
old  supplemental  lands,  that  the  purpose  was  to  collect 
money  to  pay  a  portion  of  the  construction  costs  of  the  Cle 
Elum  Reservoir.  (Appellants’  App.  640.)  Numerous  con¬ 
ferences  were  had  between  Commissioner  Mead,  Superin¬ 
tendent  Preston  and  others  representing  the  Secretary,  and 
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the  Board  of  the  District,  urging  the  District  to  enter  into 
contract  to  pay  the  United  States  $1,000,000  of  the  cost  of 
constructing  the  Cle  Elum  Reservoir. 

The  rental  money  referred  to  in  the  notice  and  the  one 
million  dollars  by  rentals  from  the  Sunny  side  Division  in 
the  letter,  referred  to  the  same  item.  “There  had  been  dis¬ 
cussed  the  possibility  of  getting  a  contract”  with  the  Dis¬ 
trict,  for  a  million  dollars.  Numerous  conferences  were 
held  between  Commissioner  Mead,  Superintendent  Preston 
and  others  representing  the  Secretary,  and  the  Board  of 
Directors  of  the  District,  in  which  the  District  was  urged 
and  requested  to  enter  into  contract  to  pay  one  million  dol¬ 
lars  of  the  cost  of  construction  of  the  Cle  Elum  reservoir. 
Commissioner  Mead  stated  to  the  Board  that  they  needed  a 
million  dollars,  to  complete  the  payment  of  the  cost  of  con- 
strucingthe  Cle  Elum  dam;  that  he  had  allocated  all  the 
money  he  could  to  various  other  projects ;  that  he  knew  of 
no  other  source  to  get  the  million  dollars  except  the  Dis¬ 
trict,  and  that  he  had  allocated  this  sum  to  the  district;  that 
he  had  certified  it  to  the  Secretary  and  the  Secretary  in 
turn  had  certified  it  to  the  President,  which  process  had  to 
be  done  before  the  dam  could  be  started,  and  that  he  could 
not  make  any  change  without  a  court  order.  (Appellants’ 
App.  600,  608,  614.) 

District  Counsel  Stoutemyer  also  stated  to  the  Board 
that  they  needed  another  million  dollars  to  pay  the  cost 
of  the  Cle  Elum  Dam,  and  had  allocated  it  to  the  Sunny- 
side;  that  he  would  call  it  “excess  water  to  the  land”;  that 
if  the  District  did  not  enter  into  the  contract  it  would  be 
collected  anyway,  and  the  District  wouldn’t  get  any  credit 
for  it;  that  if  they  couldn’t  get  the  money  one  way,  they 
would  get  it  another,  and  that  he  would  make  it  a  rental 
charge.  After  the  dam  had  been  completed  and  it  was  as¬ 
certained  that  it  cost  a  million  dollars  less  than  the  esti¬ 
mate,  he  also  stated  that  the  Government  could  always  use 
a  million  dollars.  (Appellants’  App.  495,  496,  497,  600, 
614.) 
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By  injunction,  stipulation  and  contract,  water  deliveries 
were  maintained  on  the  basis  of  beneficial  use  from  1932 
until  time  of  trial.  There  had  accrued  as  rentals  against 
the  Parks  tract,  1932  to  1939  inclusive,  $605.55;  Eder, 
$341.71,  and  Fox,  $250.65. »  On  old  supplemental  lands  in 
the  district  there  accrued  in  1932,  $19,000;  1933,  $28,000; 
1934,  $16,000;  1935,  $20,000;  1936,  $21,500;  and  on  public 
notice  lands,  in  1932,  $17,000;  1935,  $20,000;  1936,  $21,400 
(Appellants’  App.  1035,  435.) 

Prior  to  June  1,  1932,  the  Secretary  notified  the  appel¬ 
lants  and  other  water  users  that  unless  they  signed  a  water 
rental  contract  agreeing  to  pay  water  rental  charge  for  the 
use  of  water  above  the  limited  amounts,  their  headgates 
would  be  partially  closed  on  June  1,  1932.  The  facts  per¬ 
taining  to  the  closing  of  the  headgates  are  set  out  under  I 
in  this  brief,  and  will  not  be  restated  here. 

(b)  Congress  prohibited  increase  of  construction  charges 
after  the  same  were  fixed  by  public  notice.  The  Reclama¬ 
tion  Extension  Act  of  August  13,  1914,  Chap.  247,  38  Stat. 
686,  Title  43,  Sec.  469  U.  S.  C.,  provides : 

“That  no  increase  in  the  construction  charges  shall 
hereafter  be  wade,  after  the  same  have  been  fixed  by 
public  notice,  except  by  agreement  between  the  Secre¬ 
tary  of  Interior  and  a  majority  of  the  water  right  ap¬ 
plicants  and  entrvmen  to  be  affected  by  such  increase.” 

Pursuant  to  this  act  the  Secretary  of  Interior  on  Sep¬ 
tember  21,  1914,  issued  public  notice  in  which  he  declared : 

“The  amount  of  the  construction  charge  per  irri¬ 
gable  acre  *  *  *  shall  be  the  amount  fixed  in  the  several 
public  notices  heretofore  issued  for  the  respective 
lands,  and  therein  termed  ‘the  building  charge’  and  will 
not  be  increased  except  as  provided  in  said  Reclama¬ 
tion  Act.”  (Appellants’  App.  41.) 
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vm. 

Congress  did  not  authorize  the  Secretary  of  Interior  to  issue 
these  orders,  and  definitely  divest  him  of  authority  to 
do  so,  and  they  are  a  nullity. 

(a)  The  orders  were  not  authorized  by  Congress. 

This  question  was  squarely  before  the  Supreme  Court  of 
the  State  of  Washington  in  Lawrence  v.  Southard ,  supra , 
and  the  court  stated: 

“Public  notice  and  order  of  the  Secretary  of  the  In¬ 
terior  under  date  of  October  17, 1930,  limiting  the  water 
right  to  three  acre  feet,  is  a  nullity.  That  order  was 
not  authorized  by  Congress.  If  it  were  so  authorized, 
such  an  order  would  have  deprived  the  respondent  of 
vested  rights.’ ’ 

Since  the  decision  in  Erie  Railroad  Co.  v.  Tomkins,  304 
U.  S.  54,  58  S.  Ct.  817  the  Federal  Courts  are  firmly  com¬ 
mitted  to  the  doctrine  that : 

4 ‘Except  in  matters  governed  by  the  Federal  Con¬ 
stitution  or  by  acts  of  Congress,  the  law  to  be  applied 
in  any  case  is  the  law  of  the  state,  and  whether  the  law 
of  the  state  shall  be  declared  by  the  legislature  in  the 
statute,  or  by  the  highest  court  in  a  decision,  is  not  a 
matter  of  Federal  concern.” 

In  United  States  v.  Humboldt-Lovelock  Irrigation  Light 
&  Power  Co.,  97  Fed.  (2d)  38,  42,  where  the  water  rights 
involved  were  located  in  the  state  of  Nevada,  the  court 
stated : 

“Whatever  right  appellant  may  have,  and  the  extent 
thereof  must  be  determined  by  the  law  of  Nevada,  43 
U.  S.  C.  A.  383,  California  Oregon  Power  Co.  v.  Cement 
Co.,  295  U.  S.  142, 155,  162;  S.  Ct.  725,  728,  739;  79  L. 
Ed.  1356.  We  must  therefore,  review  the  statutes  and 
decisions  of  that  state,  to  determine  the  questions  here¬ 
in.” 

The  Supreme  Court  of  the  state  of  Washington,  in  Law¬ 
rence  v.  Southard,  supra,  did  review  the  statutes  and  deci- 
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sions  of  that  court,  where  the  identical  question  at  issue  in 
these  cases,  (the  title  to  the  water  right  above  three  acre- 
feet  in  the  Eder  case)  was  decided,  and  that  decision  is 
based  upon  grounds  such  that  none  of  the  facts  set  up  in 
the  answer  of  the  appellee  in  these  cases  and  none  of  the 
evidence  produced  by  him  on  the  trial,  would  change  the 
decision  of  that  court.  Examination  of  that  opinion  dis¬ 
closes  that  it  is  based  upon  three  separate  grounds,  any  one 
of  which  under  the  decision  in  the  Tompkins  case,  is  con¬ 
clusive  and  binding  upon  this  court  in  these  cases;  (1)  the 
Reclamation  Act,  (2)  statutes  and  decisions  of  the  state  of 
Washington,  and  (3)  by  prescription.  We  will  briefly  dis¬ 
cuss  the  three  separate  grounds  upon  which  the  decision  is 
based. 

(1)  Reclamation  Act.  That  decision  follows  decisions  of 
this  court  and  of  the  Supreme  Court  of  the  United  States 
in  these  cases,  wherein  it  held : 

“That  such  right,  when  thus  obtained,  is  a  property 
■right,  which  when  acquired  for  irrigation,  becomes,  by 
state  laic,  and  here  by  express  provision  of  the  Recla¬ 
mation  Act  as  well,  part  and  parcel  of  the  land  upon 
which  it  is  applied.” 

(2)  Statutes  and  decisions  of  the  state  of  Washington. 
On  November  13,  1873,  (Session  Laws  1873,  p.  520)  the 
rights  of  appropriators  were  defined  as  follows : 

“That  any  person  *  *  *  who  may  have  or  hold  a  title 
or  possessory  right  or  title  to  any  agricultural  lands 
*  *  *  shall  be  entitled  to  the  use  and  enjoyment  of  the 
waters  of  the  streams  or  creeks  *  #  *  for  the  purpose 
of  irrigation  and  making  said  land  available  for  agri¬ 
cultural  purposes  to  the  full  extent  of  the  soil  thereof 

In  Longmire  v.  Smith,  supra,  the  court  construed  this 
state  and  stated : 

“Thus  it  will  be  seen  that  the  measure  of  the  appro¬ 
priation,  as  defined  in  Sec.  1,  of  the  Act  of  Nov.  13, 
supra,  is  that  making  of  ‘ said  land  available  for  agri- 
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cultural  purposes  to  the  full  extent  of  the  soil  there¬ 
of  " 

In  Lawrence  v.  Southard,  supra,  the  court  further  re¬ 
viewed  the  decisions  of  that  court  upon  the  question  in¬ 
volved,  and  stated : 

“The  right  to  the  use  of  the  impounded  and  natural 
flow  waters  was  acquired  for  the  land  which  is  the  sub¬ 
ject  matter  of  the  controversy,  by  the  beneficial  use  of 
those  waters  upon  the  land  for  agricultural  purposes 
(Longmire  v.  Smith,  26  Wash.  439 ;  67  Pac.  246 ;  58  L. 
R.  A.  308)  and  became  a  part  thereof  (Ament  v.  Bick¬ 
ford,  139  Wash.  494,  495,  247  Pac.  952,  whether  the 
water  was  from  natural  flow,  or  stored  in  a  reservoir 
(Madison  v.  McNeil,  171  Wash.  669,  675;  19  Pac.  (2d) 
97)  and  appurtenant  thereto 

The  court  in  the  Lawrence  case  also  construed  the  water 
Code  of  1917  and  held  that  this  was  a  legislative  confirma¬ 
tion  of  the  right  to  the  use  of  water  above  three  arce  feet, 
for  the  court  stated: 

“The  water  code,  Sec.  39,  Chap.  117,  Laws  of  1917, 
p.  465,  provides  that  ‘the  right  to  the  use  of  water  which 
has  been  applied  to  a  beneficial  use  in  the  state  shall 
be  and  remain  appurtenant  to  the  land  or  place  upon 
which  the  same  is  used  *  Water  in  excess  of  three  feet 
had  been  applied  to  a  beneficial  use  upon  the  land  in¬ 
volved  in  this  action  for  a  period  of  six  years  prior  to 
the  enactment  of  the  water  code  of  1917,  which  ex¬ 
pressly  declares  that,  'where  water  has  been  applied 
prior  to  the  date  of  the  enactment  of  the  statute  to  a 
beneficial  use,  it  shall  be  and  remain  appurtenant  to 
the  land,” 

(3)  Title  by  prescription.  The  court  said: 

“Respondent  and  his  predecessors  in  ownership  of 
the  land  have  enjoyed  the  beneficial  use  of  the  amount 
of  water  necessary  to  beneficially  irrigate  the  land  to 
the  full  extent  of  the  soil  thereof,  for  agricultural  pur¬ 
poses,  for  a  period  of  twenty-five  years,  without  let  or 
hindrance  from  anyone,  and  by  such  use  the  respondent 
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has  acquired  a  rescriptive  right  which  vest  title  in  re¬ 
spondent  as  completely  as  if  it  were  conveyed  by  deed. 
Weitensteiner  v.  Engdahl,  125  Wash.  106,  215  Pac. 
278.” 

In  the  W eitensteiner  case  the  court  held  that  an  adverse 
use  of  waters  for  a  beneficial  use  for  more  than  ten  years 
confers  a  right  and  title  thereto  by  prescription. 

(b)  Congress  expressly  prohibited  the  Secretary  of  In¬ 
terior  from  issuing  these  notices. 

The  Warren  Act  of  February  21,  1911,  36  Stat.  925,  43 
U.  S.  C.  523,  expressly  commands  the  Secretary  of  In¬ 
terior  to  preserve  “A  first  right  to  lands”  of  the  appellants, 
and  authorizes  him  to  enter  into  contract  with  new  divi¬ 
sions,  “not  exceeding  such  excess  capacity.”  This  act  is 
in  harmony  with  the  contract  of  May  7, 1906  which  also  pro¬ 
hibits  the  Secretary  of  Interior  from  entering  into  con¬ 
tracts  for  more  water  rights  than  the  available  water  will 
supply  on  the  basis  of  beneficial  use.  In  the  Lawrence  v. 
Southard  case,  supra ,  the  court  said  that  this  act  of  Con¬ 
gress  and  contract  were  in  harmony  with  former  decisions 
of  the  court. 

IX. 

All  findings  that  the  Sunnyside  canal  was  designed  and 
constructed  with  a  capacity  of  only  three  acre-feet  are  un¬ 
supported  by  evidence,  and  are  flatly  contradicted  by  gov¬ 
ernment  records  and  unchallenged  testimony  of  govern¬ 
ment  employees. .  This  court  is  not  bound  by  said  findings, 
and  it  is  within  the  province  of  this  court  to  examine  the 
evidence  and  draw  its  own  conclusions. 

Finding  of  fact  No.  17  in  each  of  the  three  cases  is  as 
follows : 

“The  canal  system  for  the  Sunnyside  Division  of 
the  Yakima  Project  was  designed  and  constructed  to 
carry  approximately  three  acre-feet  of  water  per  an¬ 
num  to  each  irrigable  acre  in  said  division,  and  the 
amount  of  water  to  be  furnished  through  said  canal 
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system  could  not  be  increased  beyond  the  designed  ca¬ 
pacity  without  re-designing  said  system  and  enlarging 
the  same  at  a  very  great  cost.”  (Appellants’  App.  309, 
367) 

Findings  No.  34  in  the  Eder  and  Fox  cases  and  No.  16  and 
41  in  the  Parks  case,  and  other  findings  to  the  same  effect, 
will  be  discussed  together. 

Unchallenged  Government  records  establish  the  fact  that 
the  Sunnvside  Canal  was  designed  and  enlarged  and  since 
about  1916  has  carried  1300  second-feet,  sufficient  to  de¬ 
liver  on  an  average  of  4.00  acre  feet  to  all  lands  in  the 
district,  the  amount  varying  from  an  average  of  3.69  acre- 
feet  for  seven  years  in  the  Main  Canal  division  to  5.25  acre- 
feet  in  the  Mabton  Division,  where  the  Eder  and  Fox  lands 
are  located,  and  the  amount  varying  on  different  tracts  of 
public  notice  lands  in  1919  from  .67  to  9.58  acre  feet,  and 
also  varying  from  month  to  month  and  year  to  year,  depen¬ 
dent  upon  water  requirements  of  each  tract  and  also  upon 
the  amount  of  spring  moisture  and  rainfall  during  the  irri¬ 
gation  season,  and  there  is  no  reason  why  the  canal  and 
distribution  system  will  not  in  the  future  carry  the  same 
amount  of  water  as  in  the  past.  (Appellants’  App.  785  to 
800;  628;  838  to  898;  785  to  801;  901  to  908;  981;  442-445) 

These  findings  are  not  supported  by,  but  are  positively 
contradicted  by  the  evidence,  and  the  rule  stated  in  Stuy- 
vesant  v.  Sussex  Fire  Ins.  Co.,  90  Fed.  2d,  291,  certiorari 
denied,  302  U.  S.  742  “But  findings  of  fact  must  be  based 
upon  the  evidence”  requires  this  finding  to  be  set  aside. 
“This  court  is  equally  capable  of  examining  the  evidence 
and  drawing  conclusions  from  it,  and  is  under  the  duty  of 
doing  so.”  United  States  v.  Corporation  of  the  President, 
101  Fed.  Rep.  2d,  156,  160. 
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X. 

None  of  the  findings  that  the  “holler”  system  has  been 
the  basis  and  measure  of  deliveries  of  excess  water  are 
supported  by  evidence.  On  the  contrary,  said  findings  and 
flatly  contradicted  by  public  notices,  instructions  and  regu¬ 
lations  to  ditchriders,  and  the  uncontradicted  testimony 
of  the  watermasters  who  have  had  charge  of  water  dis¬ 
tribution  for  twenty-eight  years,  and  it  is  within  the  prov¬ 
ince  of  this  court  to  examine  the  evidence  and  reach  its  own 
conclusion. 

The  gist  of  finding  No.  22  (Appellants’  App.  269)  in  the 
Eder  case  and  No.  23  (Appellants’  App.  311)  in  the  Fox 
case,  and  No.  32  (Appellants’  App.  342)  in  the  Parks  case, 
is  that: 

“The  method  of  deliverey  known  as  the  “ holler ” 
system  has  been  the  basis  and  measure  of  deliveries  of 
excess  water.” 

Finding  No.  23  in  the  Eder  and  No.  24  in  the  Fox  cases 
and  No.  33  in  the  Parks  case  is  as  follows: 

“The  amount  of  w-ater  delivered  to  the  land  of  the 
plaintiff  in  past  years,  under  the  “holler”  system,  was 
w’astefully  applied,  resulting  in  a  waste  of  water,  and 
in  some  injury  to  the  soil.” 

We  have  called  attention  to  the  Government  records  un¬ 
der  III,  (d),  that  the  Secretary  of  Interior  by  public  notice 
authorized  the  delivery  of  four  and  one-half  acre-feet  to  all 
of  the  Eder  and  to  all  but  ten  acres  of  the  Fox  land  and 
three  and  a  half-acre  feet  to  ten  acres  of  the  Fox  land.  In 
III  (e),  that  instructions  and  regulations  issued  by  Project 
Superintendent  Moore  and  Irrigation  Manager  Scroggs 
which  authorized  delivery  of  four  and  one-half  acre  feet  to 
all  of  Eder  and  47  acres  of  Fox  land  and  three  and  one-half 
acre  feet  to  10  acres  of  Fox  land  and  such  additional  amounts 
as  required  to  fully  irrigate  the  land  and  limited  water  de- 
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liveries  at  all  times  to  the  amount  beneficially  used,  and 
that  Watermasters  Chrestenson  and  Chevne  who  had  been 
in  charge  of  'water  distribution  to  these  lands  for  twenty- 
eight  years  had  followed  these  instructions  in  making  water 
deliveries,  and  in  III  (f)  of  the  report  of  the  expert  John¬ 
ston,  in  which  he  stated  that  Irrigation  Manager  Scroggs 
had  reported  to  him  that  “as  the  years  have  passed  it  has 
come  to  be  recognized  that  certain  tracts  need  more  than 
others,  so  that  re-examination  has  not  always  been  neces¬ 
sary”,  and  we  will  now  call  attention  to  the  positive  testi¬ 
mony  of  Watermaster  Chrestenson  that  there  was  no 
“holler”  or  request  for  extra  water  to  either  the  Eder  or 
Fox  lands.  (Q.  Had  he  (Ottmuller)  ever  made  complaint  to 
you,  or  request  for  additional  water?  A.  No,  sir,  not  in  my 
memory.  Q.  In  connection  with  the  Fox  land,  I  will  ask  you 
first,  did  Fox  ever  make  a  complaint  or  request  to  you,  Mr. 
Chrestenson?  A.  Be  has  not,  to  my  memory.  Q.  So  far  as 
you  can  recall  now,  no  one  from  either  of  these  two  tracts 
who  ever  made  any  “ holler ”  to  refer  to  Mr.  Scroggs  testi¬ 
mony?  A.  I  cannot  recall  any  such.  Q.  And  the  water  that 
was  actually  put  into  the  laterals  for  them  was  actually 
done  by  the  ditchrider  without  taking  it  up  with  you,  for 
the  past  eight  or  ten  years?  A.  Yes.  (Appellants’  App. 
454,  455)  He  further  testified  that  where  a  request  for  ad¬ 
ditional  water  was  made,  he  followed  the  following  practice : 

“I  go  on  the  place  and  ask  the  man  what  the  com¬ 
plaint  may  be.  I  also  go  over  his  land,  as  a  general 
thing,  and  make  up  my  mind  whether  he  is  making 
proper  use  of  his  water,  or  whether  he  has  taken  care 
of  what  he  has  got,  and  that  goes  a  long  ways  in  deter¬ 
mining  whether  I  will  grant  him  any  more  or  not.” 
(Appellants’  App.  454) 

Watermaster  Cheyne  testified  that  he  considered  Mr.  Parks 
one  of  the  best  farmers  in  his  division,  and  that  only  on  two 
occasions  had  he  requested  excess  water,  one  of  which  was 
denied  after  careful  examination,  and  the  other,  after  a 
careful  examination  based  upon  condition  of  the  land  and 
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crops,  was  granted.  He  further  testified  that  when  excess 
water  was  requested,  he  followed  the  following  practice: 

“I  go  on  the  land  and  have  a  conference  with  him 
(wateruser)  and  find  out  just  what  his  complaints  are. 
If  it  is  a  request  for  more  water,  why,  I  look  the  place 
over  thoroughly,  examine  the  use  he  is  making  of  it 
(the  water),  the  condition  of  his  ditches ,  and  so  forth. 
Well,  if  I  am  undecided  about  the  condition  of  the 
ground  1  usually  have  a  shovel  in  my  automobile ,  7  ex¬ 
amine  the  ground  and  I  examine  the  crops.  If  justi¬ 
fiable  and  we  have  the  water  to  spare,  I  endeavor  to 
help  them  out.  He  (wateruser)  usually  goes  along.  At 
times  he  doesn’t.  I  have  gone  to  the  place,  when  he  has 
requested  me  to  go,  and  found  no  one  there  at  all.  In 
that  case,  whv  I  have  usuallv  looked  it  over  mvself.  A 
good  many  times,  I  take  the  ditchrider  with  me,  if  his 
work  is  such  that  he  can  leave.”  (Appellants’  App. 
458) 

There  is  not  one  word  of  testimony  in  the  record  nor  any 
documentary  evidence  that  either  Eder  or  Fox  or  their 
predecessors  in  interest  ever  made  any  “holler”  or  request 
for  additional  water.  On  only  two  occasions  in  twenty- 
eight  years  did  Parks  request  additional  water.  On  only 
two  occasions  in  twenty-eight  years  did  Parks  request  addi¬ 
tional  water.  One  was  granted  after  a  thorough  examina¬ 
tion  by  Watermaster  Cheyne,  and  the  other  was  denied. 
(Appellants’  App.  459).  The  fact  that  both  Watermaster 
Cheyne  and  Watermaster  Chrestensen  testified  positively 
that  they  had  followed  the;  written  instructions  which  pro¬ 
vided:  “ The  delivery  must  be  limited  at  all  times  to  the 
amount  beneficially  used.  The  signing  of  the  request  card 
will  not  justify  a  wasteful  or  extravagant  delivery,”  in 
making  water  deliveries.  Their  testimony  in  this  particu¬ 
lar  is  not  challenged  in  the  slightest  degree,  and  the  finding 
that  the  “holler”  system  was  the  basis  tc and  the  measure 
of  deliveries”  is  contrary  to  and  not  supported  by  any  evi¬ 
dence,  and  the  cases  cited  under  IX  control. 
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XI. 

All  findings  of  fact  that  the  cost  of  construction,  storage 
and  canal  capacity  on  the  basis  of  past  use  exceed  the 
amount  fixed  in  public  notice  and  contract,  are  unsup¬ 
ported  by  evidence.  On  the  contrary,  government  records 
conclusively  establish  the  fact  that  contract  returns  are 
more  than  sufficient  to  cover  cost  of  purchasing  Sunnyside 
canal,  water  appropriations,  enlarging  canal  and  distribu¬ 
tion  system  to  1300  second  foot  capacity,  and  constructing 
sufficient  storage  capacity  to  supplement  natural  flow  on 
basis  of  past  use. 

Findings  No.  46  and  No.  47,  and  the  last  part  of  Finding 
No.  17  in  the  Fox  and  Eder  cases  (Appellants’  App.  318, 
319,  309,  377,  367),  and  Findings  No.  53  and  54  in  the  Parks 
case  and  the  last  part  of  Finding  No-.  17  (Appellants’  App. 
349,  337),  cover  the  same  question  and  will  be  discussed  to¬ 
gether.  Finding  No.  47  in  the  Fox  and  Eder  cases  and  the 
last  part  of  Finding  No.  46  in  these  cases  are  substantially 
the  same  and  are  as  follows : 

“The  actual  cost  of  furnishing  three  acre-feet  per 
acre  per  annum  to  the  public  notice  lands,  exceeds  the 
$52.00  per  acre  charge  announced  by  the  public  notice 
of  March  2,  1909.” 

“If  the  United  States,  through  the  Secretary  of  In¬ 
terior,  should  be  required  to  furnish  5.56  acre-feet  of 
water  per  acre  for  the  $52.00  per  acre  agreed  upon  as 
the  price  to  be  paid  for  three  acre-feet,  a  serious  loss 
to  the  Reclamation  Trust  Fund  would  result 

“Without  re-designing  said  system  and  enlarging 
the  same  at  a  very  great  cost”. 

(a)  These  findings  are  based  upon  a  false  premise,  in 
that  the  actual  cost  does  not  control ;  the  estimated  cost  as 
fixed  by  the  Secretary  of  Interior  in  the  public  notice  of 
March  2,  1909  does  control. 
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Sec.  4  of  the  Reclamation  Act  of  1902,  32  Stat.  389,  43 
U.  S.  C.  419,  provides : 

“  *  *  *  The  Secretary  of  the  Interior  *  *  *  shall  give 
public  notice  *  *  *  of  the  charges  which  shall  be  made 
per  acre  upon  said  entries,  and  upon  lands  in  private 
ownership  which  may  be  irrigated  by  the  waters  of 
said  irrigation  project.” 

The  Reclamation  Extension  Act  of  Aug.  13,  1914,  38 
Stat.  686,  Sec.  4,  43  U.  S.  C.  469,  provides : 

“That  no  increase  in  the  construction  charges  shall 
hereafter  be  made,  after  the  same  have  been  fixed  by 
public  notice,  except  by  agreement  between  the  Secre¬ 
tary  of  the  Interior  and  a  majority  of  the  water  right 
applicants  and  entrymen  to  be  affected  by  such  in¬ 
crease.  *  *  *”. 

The  Reclamation  Trust  Fund  referred  to  in  the  above 
findings  and  the  Act  of  Congress  with  reference  to  the  same 
was  under  consideration  and  decided  by  the  court  in  Yuma 
County  Waterusers ’  Association  v.  Schlecht  in  262  IT.  S. 
138 ;  67  L.  Ed.  909,  wherein  the  court  held  that  whether  this 
fund  was  kept  intact  depended  upon  the  accuracy  of  the 
estimate  made  by  the  Secretary,  for  the  court  ruled : 

“And  this  fund  is  to  be  kept  intact  as  nearly  as  pos¬ 
sible  by  collecting  from  the  waterusers  under  each 
project  the  estimated  cost  of  the  construction  thereof. 
See  Swigert  v.  Baker,  229  U.  S.  187, 197 ;  57  L.  Ed.  1143, 
1147.  The  extent  to  which  the  fund  will  be  preserved , 
obviously,  will  depend  upon  the  accuracy  of  the  esti¬ 
mate ,  and  this  in  turn,  will  depend  upon  the  care  exer¬ 
cised  in  securing  information  upon  which  to  base  it.” 

(b)  The  Secretary  of  Interior  included  in  the  $52.00  per 
acre  estimated  construction  charge,  on  the  Fox  and  Eder 
lands  and  $10.00  per  acre  supplemental  construction  charge 
on  the  Parks  land,  the  estimated  cost  of  constructing  suf¬ 
ficient  reservoir  capacity  to  supplement  natural  flow,  the 
enlargement  of  the  Sunnyside  Canal  and  distribution  sys¬ 
tem  to  1300  second  feet  capacity,  and  the  purchase  of  the 


60 


water  appropriations  and  Sunnyside  Canal.  (Appellants’ 
App.  616,  825.) 

The  total  contract  returns  to  be  paid  by  parties  who  con¬ 
tracted  with  the  United  States  in  the  Sunnyside  Division  as 
of  June  30,  1930,  were  $4,103,306.  The  actual  costs  of  all 
irrigation  works  in  the  division,  excluding  storage  reser¬ 
voirs  constructed  in  the  Yakima  River,  as  of  the  same  date, 
was  $3,491,003,  thus  leaving  $612,303.00  to  be  applied  upon 
reservoir  construction  for  the  division.  (Appellants’  App. 
615.)  These  items  of  returns  and  costs  are  set  up  in  de¬ 
tail  (Appellants’  App.  825,  826,  828)  but  owing  to  the  fact 
they  were  not  made  up  to  the  same  date,  the  totals  are 
slightly  different.  The  record  does  not  contain  the  items 
which  went  to  make  up  the  $52.00  construction  costs  esti¬ 
mated  by  the  Secretary  on  March  2,  1909.  The  foregoing 
figures  are  the  actual  contracted  returns  and  actual  cost. 

It  is  evident  from  these  figures,  however,  that  the  esti¬ 
mated  cost  made  by  the  Secretary  at  the  time  the  public 
notices  were  issued,  was  sufficient  to  pay  $612,303  more 
than  the  actual  cost  of  the  irrigation  works  in  the  division, 
leaving  this  amount  to  be  applied  in  storage  construction 
to  supplement  the  1000  second  feet  appropriation  acquired 
by  the  United  States  for  the  appellants  and  other  water- 
users. 

The  Kachess  reservoir  with  a  capacity  of  220,000  second 
feet  at  a  cost  of  $750,226.00  was  constructed  prior  to  1912, 
the  Keechelus  reservoir  with  a  capacity  of  152,000  acre  feet 
was  constructed  at  a  cost  of  $2,400,198.00  prior  to  1915,  and 
the  Sunnyside  canal  was  enlarged  to  a  capacity  of  1300  sec¬ 
ond  feet  prior  to  1916.  The  average  cost  of  the  storage 
construction  per  acre  foot  in  the  Kachess  and  Keechelus 
reservoirs,  was  $7.40.  (Appellants’  App.  438,  446,  447, 
831.) 

From  1917  to  1936,  both  inclusive  save  and  except  1918, 
the  average  amount  of  stored  or  impounded  waters  used 
on  lands  in  the  Sunnyside  Division  was  63,143  acre-feet  per 
annum.  (Appellants’ App.  801-A  to  818.)  There  is  included 
in  the  Sunnyside  Division  the  Snipes  Mountain,  Outlook, 
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Grandview,  Prosser,  Zillah,  Granger  and  Home  Irrigation 
Districts,  with  which  the  United  States  has  entered  into 
contract  to  supply  an  aggregate  of  66,617.60  acre  feet  an¬ 
nually,  and  owing  to  the  fact  contracts  were  made  with 
these  districts  under  the  Warren  Act  at  a  later  date,  it  is 
evident  that  the  major  portion  of  the  water  used  on  lands 
in  the  Sunnyside  Valley  Irrigation  District  were  from  the 
early  appropriated  rights.  (Appellants’  App.  830.)  Only 
a  portion  of  the  63,143  acre  feet  was  actually  stored  water, 
because  Project  Superintendent  Moore  testified  that  as 
soon  as  any  water  was  released  from  storage  reservoirs  all 
the  water  was  considered  as  stored  water,  regardless  of 
whether  it  had  been  impounded  or  not. 

Conceding  for  the  sake  of  argument,  but  not  admitting 
that  the  63,143  acre  feet  was  all  properly  classed  as  stored 
water,  and  that  the  entire  cost  of  storage  capacity  for  the 
same  in  the  Kachess  and  Keechelus  reservoirs,  was  $7.40 
per  acre  foot  on  an  average,  the  total  cost  of  constructing 
that  reservoir  capacity  Mrould  be  $467,258.00,  which  would 
leave  a  profit  to  the  United  States  of  $145,045.00  under  the 
decision  in  the  Schlecht  case.  The  largest  amount  of  stored 
water  used  on  lands  in  the  Sunnyside  Division  in  one  year 
was  91,134  acre  feet.  At  $7.40  per  acre  foot  storage  ca¬ 
pacity,  total  cost  is  $674,391.00;  this  less  the  amount  avail¬ 
able  to  apply  on  storage  of  $612,303.00,  leaves  a  deficit  of 
only  $62,088.00. 

After  these  reservoirs  had  been  constructed  and  the 
Sunnyside  Canal  and  distribution  system  enlarged  to  a 
carrying  capacity  of  1300  second  feet,  a  board  of  engineers 
and  a  board  of  review  recommended  that  $698,000.00  stor¬ 
age  costs  be  charged  against  the  Sunnyside  Division.  (Ap¬ 
pellants’  App.  615.)  On -this  basis  there  would  be  a  deficit 
of  $75,697.00.  Of  course  under  Sec.  4  of  the  Reclamation 
Act,  the  appellants  were  not  bound  by  this  estimate,  be¬ 
cause  it  was  made  after  the  public  notice  was  issued  on 
March  2, 1909,  fixing  the  construction  charges  against  their 
lands.  It  is  also  evident  that  it  was  for  a  larger  amount 
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than  the  actual  cost  of  constructing  the  necessary  storage 
reservoir  capacity. 


xn. 

All  findings  that  “the  ditchriders  and  watermasters  and 
other  local  employees  of  the  Reclamation  Bureau”  were  not 
qualified  to  determine  and  not  authorized  to  determine  the 
amount  of  water  required  to  irrigate  appellants’  lands,  and 
that  expert  Johnston  was  qualified  to  do  so  and  that  water 
was  wastefully  applied  are  contradicted  by  the  evidence 
and  not  binding  on  this  court. 

Findings  No.  23,  24,  29,  30,  31  in  the  Eder  and  Fox  cases, 
and  Findings  No.  22,  23,  24,  25,  26,  27,  28,  29,  30  and  31  in 
the  Parks  case  cover  the  same  matter  and  will  be  discussed 
together.  The  basic  findings  are  24  and  29  in  the  Eder  and 
25  and  29  in  Fox  case,  as  follows : 

“The  ditchriders,  and  watermasters  and  other  local 
employees  of  the  Reclamation  Bureau  who  delivered 
excess  water  under  the  “holler”  system,  were  not  quali¬ 
fied  to  determine  the  amount  of  water  needed  for  bene¬ 
ficial  use  on  the  lands,  and  were  not  authorized  by  the 
Secretary  of  Interior  to  make  such  determinations,  and 
in  most  cases  made  only  a  superficial  inspection  of  the 
lands,  if  any  inspection  at  all.” 

The  only  other  “local  employees”  of  the  Reclamation 
Bureau  who  “had  charge  of  water  distribution”  were  the 
Project  Superintendent,  J.  S.  Moore,  and  Irrigation  Man¬ 
ager,  M.  D.  Scroggs.  This  finding  must  include  these  men, 
as  well  as  former  Secretaries  of  Interior,  for  it  is  elemen¬ 
tary  that  the  acts  of  the  ditchriders,  watermasters,  Irriga¬ 
tion  Manager  and  Project  Superintendent,  subordinates 
and  employees  of  the  Secretary  of  Interior,  are  the  acts 
of  the  Secretary. 

(a)  If  these  findings  are  upheld,  all  Secretaries  of  In¬ 
terior,  Project  Superintendents,  Irrigation  Managers, 
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watermasters,  and  ditchriders  prior  to  1930,  are  found  in¬ 
competent  to  perform  the  duties  entrusted  to  them. 

The  facts  are  fully  set  forth  under  III  (b),  (c),  (d),  (e), 
(f),  (g)  and  (h),  and  it  is  not  necessary  to  re-state  them 
here.  The  facts  and  argument  there  stated  are  incorporated 
under  this  point  by  reference. 

The  true  rule  is  stated  by  the  committee  irrigation  En¬ 
gineers  of  The  American  Society  of  Engineers  (paper 
1620)  as  follows: 

4 ‘On  the  basis  of  the  information  assembled  by  the 
committee,  the  decrees  made  by  the  courts  appear  to 
have  been  based  largely  on  the  testimony  of  those  di¬ 
rectly  engaged  in  the  use  of  ivater  in  the  area  under 
adjudication.”  (Appellants’  App.  1094) 

Rogers  v.  Pitt,  129  Fed.  Rep.  932. 

Finding  that  Watermaster  Cheyne,  who  for  twenty-eight 
years  had  delivered  water  to  the  Parks  land,  and  Water- 
master  Chrestenson  who  for  a  like  period  had  distributed 
water  to  the  Fox  and  Eder  lands,  were  incompetent  to  de¬ 
termine  the  amount  of  water  required  for  appellants’  lands, 
and  to  hold  that  the  “expert”  Johnston,  who  spent  on  an 
average  of  one  minute  per  acre  in  field  inspection  on  old 
supplemental  lands,  and  who  did  not  classify  the  Fox  and 
Eder  lands,  to  be  competent  and  qualified,  reaches  the 
heighth  of  absurdity. 


xm. 

Findings  that  methods  of  irrigation  on  appellants’  lands 
resulted  in  unnecessary  waste  by  water  running  off  sur¬ 
face  and  through  deep  percolation,  open  farm  ditches,  too 
long  irrigation  furrows  and  other  causes,  are  not  supported 
by  but  are  contradicted  by  the  evidence  and  law,  and  the 
court  may  review  the  same. 

(a)  Appellants  are  entitled  to  enjoy  their  rights  to  the 
use  of  water  under  practice  and  system  used  by  them  since 
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they  acquired  the  right  and  cannot  be  compelled  to  construct 
a  new  irrigation  system. 

At  the  time  expert  Johnston  made  pretended  classification 
of  Parks  land,  in  1931,  and  at  the  time  he  made  casual  ob¬ 
servations  of  the  Eder  and  Fox  lands  in  1937,  they  were 
using  the  same  system  and  method  of  distribution  of  water 
which  they  had  used  since  their  lands  were  put  under  irri¬ 
gation,  and  they  are  entitled  to  continue  under  the  same 
practice.  The  foregoing  rule  which  has  been  uniformly  fol¬ 
lowed  by  the  courts  in  the  arid  land  states  and  was  reported 
by  ten  irrigation  engineers  and  published  in  Paper  1620  by 
the  American  Society  of  Civil  Engineers,  is  as  follows : 

“It  appears  to  be  equally  accepted  that  each  claimant 
is  entitled  to  have  his  right  to  defined  on  the  basis  of 
the  reasonable  needs  for  the  character  of  practice  un¬ 
der  ivhich  the  right  was  acquired ,  provided  such  prac¬ 
tice  is  within  the  limits  of  beneficial  use.”  (Appel¬ 
lants’  App.  1094.  ) 

The  appropriation  and  irrigation  laws  have  received  full 
and  careful  consideration  by  the  courts  in  California  where 
irrigation  has  been  practiced  for  about  ninety  years,  and 
the  decisions  in  that  state  are  generally  considered  as  out¬ 
standing  because  of  the  length  of  time  and  the  importance 
of  irrigation  in  that  state.  In  the  very  recent  case  of  Tulare 
Irrigation  District  v.  Lindsay,  90  Pac.  (2d)  163,  the  court 
quoted  with  approval  from  Farnham  on  Water,  Sec.  375, 
and  Wiel  on  Water  Rights,  3rd  Ed.  Sec.  481,  as  follows : 

“The  amount  of  water  required  to  irrigate  his  land, 
should  therefore  be  determined  by  the  system  used,  al¬ 
though  it  may  result  in  some  waste  which  might  be 
avoided  by  a  more  elaborate  and  expensive  distribu¬ 
tion  system.” 

In  Tulare  Irrigation  District  v.  Strathmore  Irrigation 
District,  45  Pac.  (2d)  972,  p.  1009,  the  rule  is  clearly  and 
fully  stated  as  follows : 

“Appellants  also  contend  that,  because  of  the  al¬ 
leged  poor  methods  of  diversion  used  by  respondents, 
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excessive  quantities  of  water  are  used  by  them.  There 
can  be  no  question  that  respondents  as  a  group  do  not 
divert  the  water  in  a  most  scientific  manner.  There 
can  no  doubt  that  in  some  cases  because  of  the  parallel¬ 
ing  of  ditches  of  some  of  the  respondents  there  is  an  un¬ 
necessary  use  of  water.  The  courts  ccmnot,  and  even  if 
they  had  the  power ,  should  not ,  compel  these  appro- 
priators ,  many  of  whom  have  been  diverting  water  for 
over  fifty  years,  at  their  expense,  to  build  new  systems 
of  diversion.  It  is  true  that  most  of  the  ditches  of  re¬ 
spondent  are  earthen  ditches,  and  that,  in  the  porous 
soils  of  the  delta,  there  is  a  resulting  large  convey¬ 
ance  loss  caused  by  seepage.  Respondents  con¬ 
cede  that  under  the  system  now  prevailing  on  the  delta, 
there  is  a  conveyances  loss  of  between  forty  and  fifty 
percent.  Appellant  contends  that  such  conveyance  loss 
should  not  exceed  thirty  percent. 

In  the  second  place,  respondents,  as  a  matter  of  law, 
have  the  right  to  divert  by  means  of  open  ditches,  They 
cannot  be  compelled  to  construct  impervious  conduits 
in  order  that  seepage  .water  may  be  made  available  to 
appellant,  An  irrigator  is  not  compelled  to  irrigate  in 
the  most  scientific  manner  known.11 

The  “expert”  Johnston  did  testify  that  “Parks’  distri¬ 
bution  or  layout  of  his  fields  for  irrigation  was  as  good  as 
the  others.”  (Appellants  App.  638)  His  (Johnston’s)  ex¬ 
amination  was  so  superficial,  with  reference  to  the  Eder 
lands  that  “as  far  as  the  surface  run-off  went,  I  was  not 
on  the  place  enough  to  form  an  opinion  of  that.  I  believe, 
however,  a  good  share  of  it — he  could  pick  up  his  water  that 
ran  off  the  ends  and  use  it  on  the  another  field,”  and  when 
asked  “Basing  this  question  on  what  you  saw  with  your 
own  eyes,  with  the  water  having  been  running  for  twenty- 
four  hours  and  he  picked  up  the  wastage  and  used  it  over 
again,  how  deep  would  that  moisture  get  in  twenty-four 
hours”,  he  answered  “I  couldn’t  say”,  and  when  asked 
“What  is  your  best  opinion?”  he  answered  “Without  more 
information  than  that,  I  couldn’t  form  cm  intelligent 
opinion.”  (Appellants’  App.  653,  654) 
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It  is  evident  that  the  Federal  courts  have  not  considered 
expert  testimony  very  favorably  for  in  Rogers'  v.  Pitt ,  129 
Fed.  Rep.  932,  the  court  in  commenting  upon  testimony  of 
expert,  said: 

“Absolute  perfection  in  the  system  of  irrigation  in 
this  state,  has,  perhaps,  not  yet  been  reached,  and  it  is 
doubtful  if  any  system  could  be  devised  that  would  not 
in  the  opinion  of  some  scientists  and  experts ,  ‘Be  de¬ 
fective  more  or  less The  contention  that  prior  appro- 
priators  of  the  water  ought  to  be  compelled  to  change 
their  system  for  the  benefit  of  subsequent  appropri- 
ators,  who  use  the  same  system,  does  not  appeal,  in  the 
light  of  all  facts  of  this  case,  very  forcibly,  to  a  court  of 
equity,  as  being  sound.  The  court  cannot,  in  the  ab¬ 
sence  of  any  law  on  the  subject,  compel  the  farmers  to 
use  any  particular  system. 


XIV. 

The  ruling  of  this  court  and  of  the  Supreme  Court  that 
the  purpose  of  these  actions  was  to  adjudicate  the  validity 
of  and  enjoin  the  enforcement  of  the  orders  became  the  law 
of  the  case. 

(a)  The  purpose  of  these  actions  was  to  adjudicate  the 
validity  of  and  enjoin  the  enforcement  of  the  orders  Octo¬ 
ber  17, 1930  and  May  5, 1932  and  “restoring  to  the  plaintiff 
his  rights  and  privileges  that  he  enjoyed  prior  to  the 
promulgation  of  said  notices  and  orders’ 9  and  “to  vacate, 
set  aside,  and  hold  for  naught  said  notices  and  orders.” 
(Appellants  App.  15;  62;  85.) 

The  Supreme  Court  in  these  cases  stated  the  issues  in¬ 
volved  and  the  purpose  of  the  actions  as  follows : 

“They  are  brought  to  enjoin  the  Secretary  from  en¬ 
forcing  an  order,  the  wrongful  effect  of  which  will  be 
to  deprive  respondents  of  vested  rights,  not  only  ac¬ 
quired  under  Congressional  acts,  State  laws  and  gov¬ 
ernment  contracts,  but  settled  and  determined  by  his 
predecessors  in  office.” 
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The  trial  court,  in  denying  defendant’s  motion  to  dismiss, 
stated  the  issues  involved  and  the  purpose  of  the  action  as 
follows : 

“The  bills  of  complaint  were  filed  to  suspend  the  en¬ 
forcement  of  said  public  notices  and  orders,  all  notices 
and  orders,  of  a  like  kind,  and  among  other  relief  to  re¬ 
quire  the  defendant  to  vacate,  set  aside  and  hold  for 
naught  these  notices  and  orders. 

I  do  not  think  that  the  defendant  can  have  this  suit 
dismissed  as  moot  without  an  adjudication  of  the  ques¬ 
tion  of  the  validity  of  these  orders . 

These  actions  were  pitched  and  tried  upon  that  theory, 
Counsel  for  appellants  and  appellee  taking  the  position  in 
that  trial  court  that  it  had  not  jurisdiction  to  adjudicate 
the  measure  of  appellants  water  rights.  Prior  to  the 
rendering  of  the  final  decision  the  trial  court  did  not  indi¬ 
cate  that  it  was  considering  these  cases  on  any  other  theory. 

The  rule  that  the  decision  of  the  Supreme  Court  and  of 
the  trial  court  became  the  law  of  the  case  as  to  the  theory 
and  purpose  of  the  action  and  the  issues  involved  is  clearly 
stated  in  United  States  v.  Bollman,  81  Fed.  Rep.  (2d)  1009, 
1010,  as  follows : 

“  It  is  an  established  rule  of  law  that  a  legal  proposi¬ 
tion,  considered  and  determined  by  an  appellate  court 
may  not  be  questioned  in  any  subsequent  proceeding, 
in  either  the  trial  or  appellate  court  the  first  decision 
becomes  the  law  of  the  case.” 

In  Aetna  Life  Ins .  Co.  v.  Horton ,  63  Fed.  Rep.  (2d)  378, 
379,  the  court  stated: 

“It  is  well  a  established  rule  that  the  decision  of  an 
appellate  court  is  the  law  of  that  case  on  the  points  pre¬ 
sented,  to  be  followed  in  all  subsequent  proceedings  in 
that  case  in  both  the  trial  and  appellate  court.” 

(b)  Trial  court  in  opinion  changes  theory  from  transi¬ 
tory  action  in  tort  to  adjudicate  validity  of  notices,  to  a 
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local  action  in  rem  to  adjudicate  measure  of  appellants ’ 
water  rights. 

In  the  court’s  opinion  after  the  trial  of  these  actions,  he 
stated : 

“I  think  that  the  only  judgment  to  be  entered  tuould 
be  one  adjudicating  that  the  rights  of  the  plaintiffs  are 
to  a  supply  of  water  necessary  to  beneficially  irrigate 
their  lands,  the  amount  being  that  found  by  the  ex¬ 
pert  employed  by  the  Secretary  of  the  Interior.”  (Ap¬ 
pellants’  App.  273) 

Counsel  for  appellee  then  prepared  elaborate  findings  and 
conclusions  upon  which  to  base  a  judgment  adjudicating  the 
measure  of  appellants’  water  rights,  and  in  findings  No.  31 
in  the  Fox  and  Eder  case  (Appellants’  App.  313,  372)  he 
found  that 

“The  amount  of  water  required  for  beneficial  use  on 
plaintiff’s  land  is  three  acre  feet  per  acre  per  annum,  as 
determined  by  W.  W.  Johnston,  the  expert  employed 
by  the  Secretary  of  the  Interior.” 

In  conclusions  of  law  no.  3  in  the  Fox  and  Eder  cases, 
(Appellants’  App.  325,  384)  he  adjudicates  and  concludes 
that: 


“The  plaintiff  is  not  entitled  to  water  in  excess  of 
three  acre  feet  per  acre  per  annum,  the  amount  pro¬ 
vided  for  by  the  contract  between  plaintiff’s  predeces¬ 
sor  in  interest  and  the  United  States.” 

Other  findings  in  these  cases  and  in  the  Parks  case  and 
other  conclusions  of  law  are  to  a  similar  effect.  The  court 
did  not  in  the  final  judgment  adjudicate  as  to  the  validity 
of  the  notices  in  question.  (Appellants’  App.  330) 

(c)  The  trial  court  was  without  jurisdiction  to  adjudi¬ 
cate  the  measure  of  appellants’  water  rights  which  are  real 
property  located  in  the  State  of  Washington,  and  the  find¬ 
ings  and  conclusions  and  judgment  entered  thereon,  to  that 
effect  are  void  upon  their  face. 
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The  foregoing  rule  is  clearly  stated  in  Albion  v.  Idaho 
Land  Co.,  97  Fed.  (2d)  439,  444,  where  the  court  stated: 

“A  suit  to  adjudicate  water  rights  is  a  local  action. 
The  Hart  decree  undertook  to  adjudicate  water  rights 
beyond  the  jurisdiction  of  the  court ,  and  is  void  on  its 
face.” 

In  Watts  v.  Waddle ,  8  L.  Ed.  437,  438,  the  court  said: 

“A  decree  cannot  operate  beyond  the  state  in  which 
the  jurisdiction  is  exercised.  It  is  not  in  the  power  of 
one  state  to  prescribe  the  mode  by  which  real  property 
shall  be  conveyed  in  another.  This  principle  is  too 
clear  to  admit  doubt.  V 

f 

In  Taylor  v.  Taylor,  51  A.  L.  R.  1074, 1076,  the  court  said: 

“The  doctrine  that  a  court,  not  having  jurisdiction 
of  the  res,  cannot  affect  it  by  its  decree,  is  firmly  estab¬ 
lished.  ’  ’ 

By  these  findings  and  conclusions  the  trial  court  at¬ 
tempted  to  adjudicate  the  measure  and  to  deprive  appel¬ 
lants  of  a  portion  of  their  real  property,  to-wit ;  their  water 
rights  located  in  the  State  of  Washington,  and  the  findings 
and  conclusions  to  this  effect  are  void  upon  their  face. 

(d)  Trial  court  was  without  jurisdiction  to  adjudicate 
measure  of  plaintiffs’  water  right  without  the  presence  of 
all  the  water  users  with  similar  contracts  and  from  the  com¬ 
mon  supply,  as  parties  to  the  action. 

The  question  of  adjudicating  the  measure  of  water  rights 
where  other  waterusers  from  the  common  supply  and  with 
similar  contracts  were  not  parties,  was  before  the  court  in 
Commonwealth  Trust  Co.  v.  Smith,  69  L.  Ed.  219,  222  in 
which  case  the  court  held  the  other  waterusers  were  indis¬ 
pensable  parties,  without  the  presence  of  whom  the  issues 
raised  could  not  properly  be  determined,  and  stated: 

“In  view  of  what  is  comprehended  in  these  questions, 
they  should  be  determined  once  for  all  *  *  #  in  short, 
the  interest  of  the  contract  holders  are  so  related  that 
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an  effective  and  just  determination  of  the  question  can 
only  be  had  in  a  proceeding  in  which  all  are  parties.” 

(e)  Appellants  had  the  right  to  have  their  case  tried,  de¬ 
cided  and  findings  and  conclusions  entered  upon  the  theory 
on  which  their  case  were  pitched  in  the  complaints. 

The  foregoing  statement  is  so  elementary  that  it  is  not 
necessary  to  cite  cases  to  support  the  same.  The  pleadings 
are  for  the  purpose  of  advising  parties  litigant  of  the  issues 
to  be  determined,  and  the  trial  court  is  bound  by  the  issues 
as  framed.  In  these  actions  the  appellee  asked  for  no  af¬ 
firmative  relief  and  the  court  was  without  jurisdiction  to 
proceed  as  it  did.  This  rule  is  clearly  stated  in  Hurst  v. 
Staley,  54  Pac.  (2d)  876,  as  follows: 

“In  so  doing,  it  necessarily  disregarded  the  allega¬ 
tions  and  proofs  submitted  by  the  parties  upon  the  is¬ 
sues  submitted.  This  the  court  has  no  power  or  author¬ 
ity  to  do;  a  finding  so  made  cannot  be  sustained.” 

In  Schruski  v.  Bocarious,  3  N.  E.  (2d)  315,  the  court  said: 

“But  findings  touching  issues  not  made  in  the  plead¬ 
ings  and  not  conducive  to  the  relief  granted,  are  not 
binding.” 

In  Garrett  v.  Louisville  &  Nashville  Railroad,  59  L.  Ed. 
242,  244,  the  court  said : 

“Every  issue  must  be  founded  upon  some  certain 
point,  so  that  the  parties  may  come  prepared  with  their 
evidence,  and  not  taken  by  surprise.” 

The  first  knowledge  appellants  had  of  the  attempted 
change  in  theory  of  these  actions  from  a  transitory  action 
in  tort ,  to  a  local  action  in  rem,  was  when  the  court  filed  its 
opinion  on  April  22, 1940.  The  statement  in  the  final  judg¬ 
ment  states  that  it  is  based  upon  “said  findings  of  fact  and 
conclusions”  constitutes  a  ratification  and  approval  of  the 
same,  and  in  effect  amounts  to  an  adjudication  of  the  mea¬ 
sure  of  plaintiffs*  water  rights,  which  they  did  not  nor  did 
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the  appellee,  ask  to  have  the  court  adjudicate.  On  account 
of  this  fact  the  findings,  conclusions  and  judgment  are  void 
upon  their  face. 


CONCLUSION. 

In  conclusion,  it  is  respectfully  submitted  that  the  un¬ 
challenged  government  records  and  testimony  of  the  sub¬ 
ordinates  and  employees  of  the  Secretary  establishes  the 
fact  that  the  Secretary  of  Interior  designed  and  enlarged 
the  Sunnyside  Canal  and  distribution  system  to  its  present 
capacity  of  1300  second-feet  and  constructed  ample  storage 
reservoir  capacity  to  supplement  natural  flow,  prior  to  1916. 
That  the  appellants  have  the  right  to  the  use  of  this  storage 
and  carrying  capacity  constructed  by  the  Government  for 
them  and  for  which  the  Government  had  a  lien  upon  their 
lands  and  water  rights,  which  lien  Eder  and  Fox  have  fully 
paid.  That  appellants  acquired  their  right  to  the  use  of 
the  natural  flow  and  stored  waters  of  and  from  the  State  of 
Washington,  under  the  appropriation  and  irrigation  laws 
of  that  state,  and  the  title  to  the  right  to  the  use  of  those 
waters  to  the  extent  of  past  use,  and  to  irrigate  their  lands 
to  the  full  extent  of  the  soil  for  agricultural  purposes  be¬ 
came  a  part  and  parcel  of  and  appurtenant  thereto  when 
the  water  was  first  used  thereon,  which  title  was  confirmed 
and  approved  by  the  legislature  of  that  state.  These  orders, 
if  permitted  to  stand,  will  strike  down  rights  which  are 
protected  by  the  Act  of  1866,  Title  43  U.  S.  C.  Sec.  661, 
Reclamation  Act  of  1902,  Title  43  U.  S.  C.  Sec.  372,  Warren 
Act  of  1911,  Title  43  U.  S.  C.  Sec.  523,  Water  Code  of  the 
State  of  Washington,  Chap.  17,  Laws  of  1917,  decisions  of 
this  court  and  the  Supreme  Court  of  the  United  States  in 
these  cases,  and  also  decisions  of  the  Supreme  Court  of  the 
State  of  Washington. 

It  is,  therefore,  respectfully  submitted  that  the  judgment 
of  the  District  Court  should  be  reversed,  and  that  this  Court 
direct  that  Court  to  enter  a  judgment  adjudicating  that  the 
notices  are  a  nullity,  and  void,  upon  the  ground  that  the 
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Secretary  of  Interior  attempted  to  strike  down  property 
rights  of  the  appellants. 

Respectfully  submitted, 

Stephen  E.  Chaffee, 

Sunny  side,  Washington, 

E.  C.  Finney, 

Wm.  G.  Feeley, 

Mills  Building, 
Washington,  D.  C., 
Attorneys  for  Appellants. 

October  26,  1942. 
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APPENDIX  OF  ACTS  OF  CONGRESS  AND  STATE 

STATUTES. 

Title  43,  U.  S.  Code  Annotated,  Sec.  661. 

Appropriation  of  waters  on  public  lands ;  right  of  way  for 
ca/nals  and  ditches. 

Whenever  by  priority  of  possession,  rights  to  the  use  of 
water  for  mining,  agricultural,  manufacturing,  or  other  pur¬ 
poses,  have  vested  and  accrued,  and  the  same  are  recog¬ 
nized  and  acknowledged  by  the  local  customs,  laws  and  the 
the  decisions  of  courts,  the  possessors  and  owners  of  such 
vested  rights  shall  be  maintained  and  protected  in  the  same ; 
and  the  right  of  way  for  the  construction  of  ditches  and 
canals  for  the  purposes  herein  specified  is  acknowledged 
and  confirmed;  but  whenever  any  person,  in  the  construc¬ 
tion  of  any  ditch  or  canal,  injures  or  damages  the  posses¬ 
sion  of  any  settler  on  the  public  domain,  the  party  commit¬ 
ting  such  injury  or  damage  shall  be  liable  to  the  party  in¬ 
jured  for  such  injury  or  damage. 


Title  43,  V-  S.  C.  A.  Sec.  371. 

Definitions:  “Secretary” ,  “Reclamation  law ”,  “ Recla¬ 
mation  fwid”,  “ project ”,  and  “division  of  a  project”. 
When  used  in  this  chapter — 

(a)  The  word  ‘‘Secretary”  means  the  Secretary  of  the 
Interior. 

(b)  The  words  “reclamation  law”  mean  the  provisions 
of  this  chapter. 

(c)  The  words  “reclamation  fund”  mean  the  fund  pro¬ 
vided  by  the  reclamatioii  law. 

(d)  The  word  “project”  means  a  Federal  irrigation 
project  authorized  by  the  reclamation  law. 

(e)  The  words  “division  of  a  project”  means  a  substan¬ 
tial  irrigable  area  of  a  project  designated  as  a  division  by 
order  of  the  Secretary.  (Dec.  5,  1924,  c.  4,  Sec.  4,  subsec. 
A,  43  Stat.  701 ;  Feb.  21, 1925,  c.  277,  Sec.  1,  43  Stat.  956.) 

Title  43,  U.  S.  C.  A.  Sec.  372. 

Water  right  as  appurtenant  to  land  and  extent  of  right . 
The  right  to  the  use  of  water  acquired  under  the  provis¬ 
ions  of  the  reclamation  law  shall  be  appurtenant  to  the  land 
irrigated,  and  beneficial  use  shall  be  the  basis,  the  measure, 
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and  the  limit  of  the  right.  (June  17, 1902,  c.  1093,  Sec.  8,  32 
Stat.  390.) 

Title  43,  U.  S.  C.  A.  Sec.  383. 

Vested  rights  in  State  laws  unaffected  by  chapter. 

Nothing  in  this  chapter  shall  be  construed  as  affecting  or 
intended  to  affect  or  to  in  any  way  interfere  with  the  laws 
of  any  State  or  Territory  relating  to  the  control,  appropria¬ 
tion,  use,  or  distribution  of  water  used  in  irrigation,  or  any 
vested  right  acquired  thereunder,  and  the  Secretary  of  the 
Interior,  in  carrying  out  the  provisions  of  this  chapter, 
shall  proceed  in  conformity  with  such  laws,  *  *  #. 

Title  43,  U.  S.  C.  A.  Sec.  412. 

Prerequisites  to  initiation  of  project  or  division  of  proj¬ 
ect.  After  December  5, 1924,  no  new  project  or  new  division 
of  a  project  shall  be  approved  for  construction  or  estimates 
submitted  therefor  by  the  Secretary  until  information  in 
detail  shall  be  secured  by  him  concerning  the  water  supply, 
the  engineering  features,  the  cost  of  construction,  land 
prices,  and  the  probable  cost  of  development,  and  he  shall 
have  made  a  finding  in  writing  that  it  is  feasible,  that  it  is 
adaptable  for  actual  settlement  and  farm  homes,  and  that 
it  will  probably  return  the  cost  thereof  to  the  United  States. 
(Dec.  5, 1924,  c.  4,  Sec.  4,  subsec.  B,  Stat.  702.) 

Title  43,  U.  S.  C.  A.  Sec.  413. 

Approval  for  project  by  President.  No  irrigation  proj¬ 
ect  shall  be  begun  unless  and  until  the  same  shall  have  been 
recommended  by  the  Secretary  of  the  Interior  and  ap¬ 
proved  by  the  direct  order  of  the  President  of  the  United 
States.  (June  25, 1910,  c.  407,  Sec.  4,  36  Stat.  836) 

Title  43,  U.  S.  C.  A.  Sec.  419. 

Contract  for  irrigation  project;  notice  as  to  lands  ir¬ 
rigable,  unit  of  entry,  and  construction  charges.  Upon 
the  determination  that  any  irrigation  project  is  practicable, 
the  Secretary  of  the  Interior  may  cause  to  be  let  contracts 
for  the  construction  of  the  same,  in  such  portions  or  sec¬ 
tions  as  it  may  be  practicable  to  construct  and  complete  as 
parts  of  the  whole  project,  providing  the  necessary  funds 
for  such  portions  or  sections  are  available,  and  thereupon 
he  shall  give  public  notice  of  the  lands  irrigable  under  such 
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project,  and  limit  of  area  per  entry,  which  limit  shall  rep¬ 
resent  the  acreage  which,  in  the  opinion  of  the  Secretary, 
may  be  reasonably  required  for  the  support  of  a  family 
upon  the  lands  in  question ;  also  of  the  charges  which  shall 
be  made  upon  the  said  entries,  and  upon  lands  in  private 
ownership  which  may  be  irrigated  by  the  waters  of  the  said 
irrigation  project,  and  the  number  of  annual  installments 
in  which  such  charges  shall  be  paid  and  the  time  when  such 
payments  shall  commence;  Provided,  that  in  all  construc¬ 
tion  work  eight  hours  shall  constitute  a  day’s  work,  and  no 
Mongolian  labor  shall  be  employed  thereon.  (June  17, 1902, 
c.  1093,  Sec.  4,  32  Stat.  389.) 

Title  43,  U.  S.  C.  A.  Sec.  431. 

Water-right  applications  generally;  limitation  as  to 
amount  of  water ;  qualifications  of  applicant.  No  right  to 
the  use  of  water  for  land  in  private  ownership  shall  be  sold 
for  a  tract  exceeding  one  hundred  and  sixty  acres  to  any 
one  landowner,  and  no  such  sale  shall  be  made  to  any  land- 
owner  unless  he  be  an  actual  bona  fide  resident  on  such  land, 
or  occupant  thereof  residing  in  the  neighborhood  of  said 
land,  and  no  such  right  shall  permanently  attach  until  all 
payments  therefor  are  made.  (June  17, 1902,  c.  1093,  S,  5,  32 
Stat.  389.)  ; 

Title  43,  U.  S.  C.  A.  Sec.  461. 

Determination  of  construction  charges  generally.  The 
construction  charges  which  shall  be  made  per  acre  upon  the 
entries  and  upon  lands  in  private  ownership  which  may  be 
irrigated  by  the  waters  of  any  irrigation  project  shall  be 
determined  with  a  view  of  returning  to  the  reclamation  fund 
the  estimated  cost  of  construction  of  the  project,  and  shall 
be  apportioned  equitably.  (June  17,  1902,  c.  1093,  Sec.  4, 
32  Stat.  389.) 

Title  43,  ti.  S.  C.  A.  Sec.  469. 

Increase  in  construction  charges.  No  increase  in  the  con¬ 
struction  charges  shall,  after  August  13,  1914,  be  made, 
after  the  same  have  been  fixed  by  public  notice,  except  by 
agreement  between  The  Secretary  of  the  Interior  and  a 
majority  of  the  water-right  applicants  and  entrymen  to  be 
affected  by  such  increase,  whereupon  all  water-right  appli- 
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cants  and  entrymen  in  the  area  proposed  to  be  affected  by 
the  increased  charge  shall  become  subject  thereto.  Such 
increased  charge  shall  be  added  to  the  construction  charge 
and  payment  thereof  distributed  over  the  remaining  unpaid 
installments  of  construction  charges;  Provided,  that  the 
Secretary  of  the  Interior,  in  his  discretion,  may  agree  that 
such  increased  construction  charge  shall  be  paid  in  addi¬ 
tional  annual  installments,  each  of  which  shall  be  at  least 
equal  to  the  amount  of  the  largest  installment  as  fixed  for 
the  project  by  the  public  notice  theretofore  issued.  And 
such  additional  installments  of  the  increased  construction 
charge,  as  so  agreed  upon,  shall  become  due  and  payable  on 
December  1  of  each  year  subsequent  to  the  year  when  the 
final  installment  of  the  construction  charge  under  such  pub¬ 
lic  notice  is  due  and  payable;  provided  further,  that  all  such 
increased  construction  charges  shall  be  subject  to  the  same 
conditions,  penalties  and  suit  or  action  as  provided  in  sec¬ 
tions  478,  480,  and  481  of  this  chapter.  (August  13, 1914,  c. 
247,  Sec.  4,  38  Stat.  687.) 

Title  43,  U.  S.  C.  A.  Sec.  470. 

When  work  increasing  construction  charge  may  he  under¬ 
taken.  No  work  shall  be  undertaken  or  expenditure  made 
for  any  lands,  for  which  the  construction  charge  has  been 
fixed  by  public  notice,  which  work  or  expenditure  shall,  in 
the  opinion  of  the  Secretary  of  the  Interior,  increase  the 
construction  cost  above  the  construction  charge  so  fixed; 
unless  and  until  valid  and  binding  agreement  to  repay  the 
cost  thereof  shall  have  been  entered  into  between  the  Sec¬ 
retary  of  the  Interior  and  the  water-right  applicants  and 
entrymen  affected  by  such  increased  cost,  as  provided  by 
the  preceding  section.  (Mar.  3, 1915,  c.  75,  Sec.  1,  38  Stat. 
861.) 

Title  43,  U.  S.  C.  A.  Sec.  523. 

Storage  and  transportation  of  water  for  irrigation  dis¬ 
tricts,  etc.  Whenever  in  carrying  out  the  provisions  of 
the  reclamation  law,  storage  or  carrying  capacity  has  been 
or  may  be  provided  in  excess  of  the  requirements  of  the 
lands  to  be  irrigated  under  any  project,  the  Secretary  of  the 
Interior,  preserving  a  first  right  to  lands  and  entrymen  un¬ 
der  the  project,  is  hereby  authorized,  upon  such  terms  as 
he  may  determine  to  be  just  and  equitable,  to  contract  for 
the  impounding,  storage,  and  carriage  of  water  to  an  ex- 
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tent  not  exceeding  such  excess  capacity  with  irrigation  sys¬ 
tems  operating  under  chapter  14  of  this  title,  known  as  the 
Carey  Act,  and  individuals,  corporations,  associations,  and 
irrigation  districts  organized  for  or  engaged  in  furnishing 
or  m  distributing  water  for  irrigation.  Water  so  im¬ 
pounded,  stored,  or  carried  under  any  such  contract  shall  be 
for  the  purpose  of  distribution  to  individual  water  users 
by  the  party  with  whom  the  contract  is  made.  *  *  *.  (Feb. 
21, 1911,  c.  141,  Sec.  1,  36  Stat.  925.) 

i 

Title  43,  U.  S.  C.  A.  Sec.  524. 

Cooperation  with  irrigation  districts,  etc.  in  construction 
of  reservoirs  and  canals.  In  carrying  out  the  provisions 
of  the  reclamation  law,  the  Secretary  of  the  Interior  is  au¬ 
thorized,  upon  such  terms  as  may  be  agreed  upon,  to  co¬ 
operate  with  irrigation  districts,  water-users  associations, 
corporations,  entrymen  or  water  users  for  the  construc¬ 
tion  or  use  of  such  reservoirs,  canals  or  ditches  as  may  be 
advantageously  used  by  the  Government  and  irrigation  dis- ! 
tricts,  water-users ’  associations,  corporations,  entrymen  or  j 
water  users  for  impounding,  delivering  and  carrying  water 
for  irrigation  purposes:  Provided,  That  the  title  to  and! 
management  of  the  works  so  constructed  shall  be  subject  to  | 
the  provisions  of  section  498  of  this  chapter :  Provided  fur¬ 
ther,  That  water  shall  not  be  furnished  from  any  such  res¬ 
ervoir  or  delivered  through  any  such  canal  or  ditch  to  any 
one  landowner  in  excess  of  an  amount  sufficient  to  irrigate 
one  hundred  and  sixty  acres;  Provided,  that  nothing  con¬ 
tained  in  this  or  the  preceding  section  shall  be  held  or  con¬ 
strued  as  enlarging  or  attempting  to  enlarge  the  right  of 
the  United  States,  under  existing  law,  to  control  the  waters 
of  any  stream  in  any  State.  (Feb.  21,  1911,  c.  141,  Sec.  2, 
36  Stat.  926.) 

STATUTES  OF  THE  STATE  OF  WASHINGTON. 

Washington  Territorial  Laws  1873,  page  520,  Section  1. 

“That  any  person  •  *  •  who  may  have  or  hold  a  title  or 
possessory  right  or  title  to  any  agricultural  lands  within 
the  limits  of  Yakima  county,  Washington  Territory,  shall 
be  entitled  to  the  use  and  enjoyment  of  the  waters  of  the 
streams  or  creeks  in  said  county  for  the  purposes  of  irri¬ 
gation  and  making  said  land  available  for  agricultural  pur¬ 
poses  to  the  full  extent  of  the  soil  thereof.” 
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Section  4 

‘‘That  in  all  controversies  respecting  the  right  to  water 
under  the  provisions  of  this  act,  the  same  shall  be  deter¬ 
mined  by  the  date  of  the  appropriation  as  respectively  made 
by  the  parties.,, 

Section  11 

“That  in  all  controversies  respecting  the  right  to  water 
in  the  county  of  Yakima  whether  for  mining,  manufactur¬ 
ing,  agriculture  or  other  useful  purposes,  the  rights  of  the 
parties  shall  be  determined  by  the  dates  of  the  appropria¬ 
tion  respectively.’ ’ 

Enabling  Act  of  Congress  Admitting  Washington  as  a 

State,  Section  24. 

*  •  and  all  laws  in  force  made  by  said  territories,  at 
the  time  of  their  admission  into  the  Union,  shall  be  in  force 
in  said  states,  except  as  modified  or  changed  by  this  act 
or  by  the  constitutions  of  the  states,  respectively.” 

Laws  of  1889-90,  Page  706. 

Sec.  1.  “Any  person  is  entitled  to  take  from  any  of  the 
natural  streams  or  lakes  in  this  state  water  for  the  pur¬ 
poses  of  irrigation,  not  heretofore  appropriated  or  sub¬ 
ject  to  rights  existing  at  the  time  of  the  adoption  of  the 
constitution  of  this  state,  subject  to  the  conditions  and 
regulations  imposed  by  law :  Provided  that  the  use  of  water 
at  all  times  shall  be  deemed  a  public  use  and  subject  to  con¬ 
demnation  as  may  from  time  to  time  be  provided  for  by  the 
legislature  of  this  state.” 

Section  2.  “All  persons  who  claim,  own  or  hold  a  posses¬ 
sory  right  or  title  to  any  land,  or  parcel  of  land,  within  the 
boundary  of  the  State  of  Washington,  when  such  lands,  or 
any  part  of  the  same,  are  on  the  banks  of  any  natural 
stream  of  water,  shall  be  entitled  to  the  use  of  any  water 
of  said  stream,  not  otherwise  appropriated  for  the  purposes 
of  irrigation,  to  the  full  extent  of  the  soil  for  agricultural 
purposes.” 

Laws  of  1891,  Page  327. 

Sec.  1.  “The  right  to  the  use  of  water  in  any  lake,  pond 
or  flowing  spring  in  this  state,  or  the  right  to  the  use  of 
water  flowing  in  any  river,  stream  or  ravine  of  this  state, 
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for  irrigation,  mining  or  manufacturing  purposes,  or  for 
supplying  cities,  towns  or  villages  with  water,  or  for  water 
works,  may  be  acquired  by  appropriation,  and  as  between 
appropriations  the  first  in  time  is  the  first  in  right.” 

Sec.  6.  “The  right  to  the  use  of  water  acquired  by  ap¬ 
propriation  may  be  transferred  like  other  property  by  deed. 
The  county  auditor  of  each  county  in  this  state  must  keep 
a  book  in  which  he  must  record  the  notices  provided  for  in 
this  act.” 


Laws  of  1905;  Chapter  88,  Page  180. 

Sec.  3.  “Whenever  the;  Secretary  of  the  Interior  of  the 
United  States,  or  any  officer  of  the  United  States  duly  au¬ 
thorized  shall  notify  the  commissioner  of  public  lands  of 
this  State  that  pursuant  to  the  provisions  of  the  act  of 
Congress  approved  June  17,  1902,  entitled,  “An  act  appro¬ 
priating  the  receipts  from  the  sale  and  disposal  of  public 
lands  in  certain  states  and  territories  to  the  construction 
of  irrigation  works  for  the  reclamation  of  arid  lands,”  or 
any  amendment  of  said  act  or  substitute  therefor,  the  United 
States  intends  to  make  examinations  or  surveys  for  the 
utilization  of  certain  specified  waters,  the  waters  so  de¬ 
scribed  shall  not  thereafter  be  subject  to  appropriation 
under  any  law  of  this  State  for  a  period  of  one  year  from 
and  after  the  date  of  the  receipt  of  such  notice  by  such  com¬ 
missioner  of  public  lands;  but  such  notice  shall  not  in  any 
wise  affect  the  appropriation  of  any  water  theretofore  in 
good  faith  initiated  under  any  law  of  this  State,  but  such 
appropriation  may  be  completed  in  accordance  with  the 
law  in  the  same  manner  and  to  the  same  extent  as  though 
such  notice  had  not  been  given.  *  *  *”. 

Sec.  4.  “Whenever  said  Secretary  of  the  Interior  or  other 
duly  authorized  officer  of  the  United  States  shall  cause  to 
be  let  a  contract  for  the  construction  of  any  irrigation 
works,  or  any  works  for  the  storage  of  water  for  use  in  irri¬ 
gation,  or  any  portion  or  section  thereof,  for  which  the  with¬ 
drawal  has  been  effected  as  provided  in  section  3  of  this  act, 
any  authorized  officer  of  the  United  States,  either  in  the 
name  of  the  United  States  or  in  such  name  as  may  be  deter¬ 
mined  by  the  Secretary  of  the  Interior,  may  appropriate 
in  behalf  of  the  United  States,  so  much  of  the  unappropri¬ 
ated  waters  of  the  State  as  may  be  required  for  the  project, 
such  appropriation  to  be  made,  maintained  and  perfected  in 
the  same  manner  and  to  the  same  extent  as  though  such  ap- 
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propriation  had  been  made  by  a  private  person,  corpora¬ 
tion  or  association,  except  as  to  the  time  for  the  initia¬ 
tion,  prosecution  and  completion  of  the  necessary  works 
for  the  utilization  of  the  waters  so  appropriated;  which 
time  shall  be  controlled  by  the  provisions  of  section  3  of 
this  act ;  Such  appropriation  by  or  on  behalf  of  the  United 
States  shall  inure  to  the  Uniter  States,  and  it  successors  in 
interest,  in  the  same  manner  and  to  the  same  extent  as 
though  said  appropriation  had  been  made  by  a  private  per¬ 
son,  corporation  or  association.  The  title  to  the  beds  and 
shores  of  any  navigable  lake  or  stream  utilized  by  the  con¬ 
struction  of  any  reservoir  or  other  irrigation  works  created 
or  constructed  as  a  part  of  such  appropriation  hereinbefore 
in  this  section  provided  for,  shall  vest  in  the  United  States 
to  the  extent  necessary  for  the  maintenance,  operation  and 
control  of  such  reservoir  or  other  irrigation  works.” 

Laws  of  1917,  Chapter  117. 

Sec.  1.  “The  power  of  the  state  to  regulate  and  control 
the  waters  within  the  state  shall  be  exercised  as  herein¬ 
after  in  this  act  provided.  Subject  to  existing  rights  all 
waters  within  the  state  belong  to  the  public,  and  any  right 
thereto,  or  to  the  use  thereof,  shall  be  hereafter  acquired 
only  by  appropriation  for  a  beneficial  use  and  in  the  man¬ 
ner  provided  and  not  otherwise:  and,  as  between  appropria¬ 
tions,  the  first  in  time  shall  be  the  first  in  right.  *  • 

Sec.  8. 

“There  is  hereby  imposed  upon  the  state  hydraulic  en¬ 
gineer  the  following  duties  and  powers : 

(1)  The  supervision  of  public  waters  within  the  state  and 
their  appropriation,  diversion  and  use,  and  of  the  various 
officers  connected  therewith. 

(2) .  Insofar  as  may  be  necessary  to  assure  safety  to  life 
or  property,  he  shall  inspect  the  construction  of  all  dams, 
canals,  ditches,  irrigation  systems,  hydraulic  power  plants, 
and  all  other  -works,  systems  and  plants  pertaining  to  the 
use  of  water  and  he  may  require  such  necessary  changes  in 
the  construction  or  maintenance  of  said  works,  to  be  made 
from  time  to  time,  as  will  reasonably  secure  safety  to  life 
and  property. 

(3)  He  shall  regulate  and  control  the  diversion  of  water 
in  accordance  with  the  rights  thereto. 
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(4)  He  shall  determine  the  discharge  of  streams  and 
springs  and  other  sources  of  water  supply  and  the  capaci¬ 
ties  of  lakes  and  of  reservoirs  whose  waters  are  being  or 
may  be  utilized  for  beneficial  purposes.” 

Sec.  31.  “•  *  *  *  That  where  the  water  applied  for  is  to  be 
used  for  irrigation  purposes,  it  shall  become  appurtenant 
only  to  such  land  as  may  be  reclaimed  thereby  to  the  full 
extent  of  the  soil  for  agricultural  purposes.  *  • 


Sec.  35. 

“The  right  acquired  by  appropriation  shall  relate  back 

to  the  date  of  the  filing  of  the  original  application  in  the 

office  of  the  state  hydraulic  engineer. ” 

# 

Sec.  39. 

* 1  The  right  to  the  use  of  water  which  has  been  applied  to 
a  beneficial  use  in  the  state  shall  be  and  remain  appurte¬ 
nant  to  the  land  or  place  upon  which  the  same  is  used :  Pro - 
vided,  however ,  that  said  right  may  be  transferred  to  an¬ 
other  or  to  others  and  become  appurtenant  to  any  other 
land  or  place  of  use  without  loss  of  priority  of  right  there¬ 
tofore  established  if  such  change  can  be  made  without 
detriment  or  injury  to  existing  rights.  *  * 

Article  21,  Sea  1,  State  Constitution. 

Public  Use  of  Water.  The  use  of  the  waters  of  this  state 
for  irrigation,  mining  and  manufacturing  purposes  shall  be 
deemed  a  public  use. 
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statement  of  facts 

Appellants’  statement  and  the  statements  of  facts  contained 
in  their  argument  are  incomplete  and,  in  some  respects,  inac¬ 
curate.  Appellants’  statement  is  based  upon  the  allegations 
of  appellants’  amended  complaints  which  in  every  material 
respect  are  precisely  opposite  to  the  findings  of  fact  of  the  trial 
court.  The  result  is  that  appellants’  ensuing  argument  is 

(l) 
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based  on  allegations  or  assumptions  which  the  trial  court  found 
not  to  be  the  fact.  Appellee  adopts  as  his  statement  the  find¬ 
ings  of  fact  of  the  trial  court  in  each  of  the  three  cases  (Appel¬ 
lants’  App.  303,  330,  361).  Each  finding  is  fully  supported 
either  by  the  uncontradicted  evidence  or  by  the  great  weight 
of  the  evidence  adduced  at  the  trial.1 

These  three  actions  were  filed  in  1934  attacking  notices 
issued  by  the  Secretary  of  the  Interior  on  October  17,  1930, 
and  May  5,  1932,  as  being  arbitrary,  capricious,  and  unreason¬ 
able,  beyond  the  authority  of  the  Secretary,  and  in  violation 
of  rights  alleged  to  have  become  vested.  These  notices,  in 
substance,  provided  that  amounts  of  water  in  excess  of  the 
amounts  provided  for  in  appellants’  water  right  contracts  with 
the  United  States  would  not  thereafter  be  delivered  free  of 
charge.  Appellants  insist  that  the  extent  of  their  construction 
charge  obligation  to  the  United  States  is  the  amount  provided 
in  their  water  right  contracts  with  the  United  States;  and, 
thus  standing  on  their  contracts  so  far  as  their  obligations  are 
concerned,  appellants  ask  that  their  rights  to  the  use  of  water 
be  to  amounts  of  water  substantially  in  excess  of  the  amounts 
provided  in  their  contracts  and  substantially  in  excess  of 
amounts  of  water  needed  for  beneficial  use.  The  three  cases 
are,  in  fact,  test  cases  brought  for  the  sole  purpose  of  construing 
the  three  types  of  individual  water  right  applications  or  con¬ 
tracts  between  the  United  States  and  water  users  on  the  Sun- 
nyside  Division  of  the  Yakima  Project. 

To  confine  the  discussion  of  the  three  cases  to  the  issues 
involved,  there  follows  a  complete  and  accurate  statement  of 
facts  based  upon  the  trial  court’s  findings. 

Description  of  the  Project. — The  lands  of  appellants  are 
located  in  the  Yakima  Valley  in  the  State  of  Washington 
within  the  area  known  as  the  Sunnyside  Division  of  the  Yak¬ 
ima  Project.  The  project  was  constructed  by  the  United  States 
under  the  provisions  of  the  Act  of  June  17,  1902  (32  Stat.  388, 
43  U.  S.  C.  Secs.  372,  et  seq.),  known  as  the  Reclamation  Act 
(Fox,  Eder  and  Parks  Findings  3,  Appellants’  App.  304,  362, 
331).  It  consists  of  five  main  divisions.  In  addition  to  the 
Sunnyside  Division,  there  are  the  Kittitas  Division,  repre¬ 
sented  by  the  Kittitas  Reclamation  District;  Roza  Division, 
represented  by  the  Roza  Irrigation  District;  Tieton  Division, 
represented  by  the  Yakima-Tieton  Irrigation  District  and  Tie- 

1  Appendix  A  to  appellee’s  brief  is  a  chart  with  references  to  appellee’s  and 
appellants’  appendix  indicating  where  each  of  the  findings  of  fact  in  the 
three  cases  Is  supported  either  by  the  uncontradicted  evidence  or  the  great 
weight  of  the  evidence  (pp.  74-84). 
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ton  Water  Users’  Association;  and  the  Wapato  Division, 
represented  by  the  Yakima  Reservation  Irrigation  District. 
Each  of  these  districts  has  contracts  with  the  United  States 
for  a  project  water  supply  (Def.  Ex.  43-61,  Appellee’s  App. 
183-186).  In  the  Sunnyside  Division,  the  majority  of  the 
lands  are  included  in  and  represented  by  the  Sunnyside  Valley 
Irrigation  District,  of  which  appellants  are  members.  There 
are  also  seven  additional  small  irrigation  districts  in  the  Sunny¬ 
side  Division,  which  likewise  have  contracts  with  the  United 
States  for  a  project  water  supply.  In  addition  to  the  five  main 
divisions,  there  are  eight  old  canal  companies  which  have  be¬ 
come  a  part  of  the  project  by  contracting  for  a  supplemental 
supply  of  water  under  the  Act  of  February  21,  1911  (36  Stat. 
925,  43  U.  S.  C.  Secs.  523,  524,  525),  known  as  the  Warren  Act. 
The  Yakima  Project  was  planned  and  undertaken  as  an  inte¬ 
grated  project  with  the  distribution  systems  dependent  on  a 
common  storage  division.  The  storage  was  planned  to  serve 
the  entire  project  and  consists  of  five  reservoirs  located  near 
the  headwaters  of  the  Yakima  River  and  its  tributaries  (Find¬ 
ings,  Fox,  Eder  and  Parks,  6, 7, 8,  Apellants’  App.  304-305, 362- 
363, 332-333). 

Facts  Regarding  Early  History. — The  Yakima  Project  was 
initiated  in  1905  when  the  then  Secretary  of  the  Interior  caused 
surveys  and  investigations  to  be  made,  found  the  project  to 
be  feasible,  and  let  contracts  for  its  construction  (Findings, 
Fox,  Eder  and  Parks  5,  Appellants’  App.  304,  362,  331).  On 
May  4, 1905,  the  Secretary  of  the  Interior  withdrew  and  appro¬ 
priated  under  a  special  act  of  the  legislature  of  the  State  of 
Washington,  approved  on  March  4, 1905, 2  all  of  the  then  unap¬ 
propriated  waters  of  the  Yakima  River  for  the  purpose  of  irri¬ 
gating  the  lands  of  all  of  the  various  divisions  of  the  Yakima 
Project,  and  on  April  23, 1906,  filed  a  supplemental  withdrawal 
and  appropriation  of  the  unappropriated  waters.  The  United 
States,  acting  through  the  Secretary  of  the  Interior,  has  com¬ 
plied  with  all  of  the  provisions  of  the  laws  of  the  State  of  Wash¬ 
ington  applicable  to  the  withdrawal  and  appropriation  of  the 
water  supply  for  the  purposes  of  the  Yakima  Project  and  the 
right  of  the  United  States  to  store,  impound,  divert,  and  dis¬ 
tribute  the  waters  for  the  purposes  of  the  water  filings,  is  in 
good  standing.  Under  orders  made  by  the  State  Supervisor 
of  Hydraulics  the  time  allowed  for  completion  of  works  and 
beneficial  use  under  the  filings  has  been  extended  down  to  the 

2  Now  appearing  as  Sections  7408,  7400,  7410,  7411,  7412,  and  7413  of  Rem¬ 
ington  Revised  Statutes  of  Washington.  The  full  context  of  these  sections 
appears  in  Appendix  B  to  this  brief  (pp.  S5-SS). 
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present  time  (Findings,  Fox,  Eder  and  Parks  9,  10,  and  11, 
Appellants’  App.  306-307,  364-365,  333-334). 

Appellants  significantly  omit  these  facts  in  their  statement, 
as  well  as  in  the  allegations  of  their  amended  complaints.  Ap¬ 
pellants  do  mention  in  the  opening  paragraph  of  their  state¬ 
ment  the  water  rights  of  the  Washington  Irrigation  Company 
acquired  by  the  United  States  in  1906,  and  infer  that  the  ap¬ 
propriations  of  the  Washington  Irrigation  Company  are  the 
original  basis  for  appellants’  water  rights.  The  United  States, 
in  connection  with  the  construction  of  the  Sunnyside  Division, 
did  purchase  a  comparatively  small  canal  system  and  related 
water  rights  owned  by  the  Washington  Irrigation  Company. 
The  United  States  enlarged  and  extended  that  system  to  serve 
as  the  main  canal  for  the  Sunnyside  Division.  Thereafter,  the 
United  States  constructed  a  siphon  across  the  Yakima  River 
and  by  means  of  the  siphon,  provided  irrigation  water  for  the 
first  time  to  lands  lying  on  the  south  side  of  the  Yakima  River 
in  the  vicinity  of  Mabton,  including  the  lands  of  appellants 
Eder  and  Fox  (Parks  Finding,  14,  Appellants’  App.  336). 
The  lands  of  appellants,  Eder  and  Fox,  are  located  on  the  op¬ 
posite  side  of  the  river  from  the  side  on  which  the  canal  of  the 
Washington  Irrigation  Company  was  located  and  they  never 
had  any  water  rights  or  rights  of  any  kind  under  the  Washing¬ 
ton  Irrigation  Company  and  never  had  water  rights  of  any 
kind  from  any  source  until  rights  were  acquired  from  the  United 
States  by  appellants’  predecessors  in  interest  under  their  water 
right  contracts  with  the  United  States  (Findings,  Fox  and  Eder 
15,  Appellants’  App.  309,  367). 

Pursuant  to  the  provisions  of  Section  4  of  the  Reclamation 
Act  of  June  17,  1902,  the  Secretary  of  the  Interior  on  March  2, 
1909,  issued  a  public  notice  announcing  the  construction  charge 
per  acre  and  the  amount  of  water  per  acre  to  be  furnished  for 
the  lands  described  in  the  notice,  including  the  lands  of  appel¬ 
lants,  Eder  and  Fox,  all  being  reclamation  act  or  so-called  pub¬ 
lic  notice  lands  of  the  Sunnyside  Division.  In  the  public  notice 
the  Secretary  of  the  Interior  announced  a  construction  charge 
of  $52  per  acre  for  the  public  notice  lands,  and  also  announced 
that  the  amount  of  water  to  be  furnished  would  be  3  acre-feet 
per  acre  per  annum.  The  announced  charge  of  $52  per  acre 
was  the  then  estimated  cost  of  furnishing  3  acre-feet  per  acre 
per  annum  (Findings,  Fox  and  Eder  18,  Parks  17,  Appellants’ 
App.  309,  367,  336). 

Types  of  Water  Right  Contracts  Involved  in  the  Three 
Cases — The  water  right  contracts  between  the  United  States 
and  the  predecessors  in  interest  of  appellants  Eder  and  Fox 
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(Def.  Ex.  5,  7,  8,  and  9,  Appellants’  App.  707,  715.  723,  730) 
were  made  pursuant  to  and  in  the  light  of  the  public  notice 
of  March  2,  1909.  In  the  Eder  case,  the  water  right  contract, 
with  respect  to  water  supply  and  construction  charges,  pro¬ 
vides  that  “the  quantity  of  water  to  be  furnished  hereunder 
shall  be  3  acre-feet  of  water  per  annum  per  acre  of  irrigable 
land,  as  aforesaid,  measured  at  the  land  ;***’’  and  “the  ap¬ 
plicant  hereby  agrees  on  behalf  of  himself,  his  heirs,  admin¬ 
istrators,  and  assigns  to  pay  for  said  water  right  the  estimated 
cost  of  construction  as  fixed  by  the  Secretary  of  the  Interior, 
namely,  the  sum  of  852.00  per  acre  *  *  *”  (Eder  Finding 
19,  Appellants’  App.  368). 

In  the  Fox  case,  the  water  right  contracts,  with  respect  to 
water  supply  and  construction  charges,  provide  that  “the 
measure  of  the  water  right  for  said  land  is  that  quantity  of 
water  which  shall  be  beneficially  used  for  the  irrigation  thereof, 
but  in  no  case  exceeding  the  share  proportionate  to  irrigable 
acreage,  of  the  water  supply  actually  available  as  determined 
by  the  project  manager  or  other  proper  officer  of  the  United 
States,  or  of  the  successors  in  the  control  of  the  project,  during 
the  irrigation  season  for  the  irrigation  of  lands  under  said 
unit.  *  *  *”  The  amount  of  irrigable  land  included  in  the 

Sunnyside  Division  or  Sunnyside  unit  and  the  amount  of  water 
actually  available  for  the  lands  under  the  division  or  unit  is 
such  that  the  share  proportionate  to  irrigable  acreage  as  speci¬ 
fied  in  the  contracts  of  the  predecessors  of  Fox  is  equivalent 
to  3  acre-feet  per  acre  per  annum  (Fox  Findings  19,  20,  Appel¬ 
lants’  App.  310).  The  construction  charge  is  the  same  amount 
as  provided  in  the  Eder  contract  for  3  acre-feet  per  acre  per 
annum,  “namely,  the  sum  of  852.00  per  acre.”  The  Fox  con¬ 
tracts,  as  well  as  the  Eder  contract,  were  made  under  the  same 
basic  public  notice  of  March  2, 1909,  which  fixed  and  announced 
the  terms  of  water  right  contracts  as  $52  per  acre  for  3  acre-feet 
of  water  per  annum  (Fox  Finding  19,  Appellants’  App.  310). 

The  water  right  of  the  appellants  Parks  is  also  based  upon 
contract,  the  so-called  “old  supplemental”  contract  entered 
into  by  their  predecessors  in  interest  with  the  United  States 
(Def.  Ex.  6,  Appellants’  App.  700).  Parks’  predeces¬ 
sors  had  a  water  right  contract  for  a  limited  amount  of  water 
with  the  Washington  Irrigation  Company,  whose  irrigation 
system  was  purchased  by  the  United  States.  This  contract 
provided  that  the  amount  of  water  to  be  furnished  for  the 
land  now  owned  by  the  appellants  Parks  should  not  exceed 
1  cubic  foot  of  water  per  second  for  each  160  acres,  which 
would  be  equivalent  to  2.6  acre-feet  per  acre  per  annum.  But 
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the  Washington  Irrigation  Company  had  no  reservoirs  and 
the  parties  holding  water  right  contracts  under  that  company, 
including  the  predecessors  of  Parks,  frequently  were  unable  to 
obtain  their  contract  amount  of  water  after  the  middle  of  the 
summer.  Therefore,  the  predecessors  in  interest  of  appellants 
Parks  in  1907  made  a  contract  with  the  United  States  which 
provided,  with  respect  to  water  supply,  that  “the  amount  of 
water  to  be  furnished  hereunder  shall  be  3  acre-feet  of  water 
per  annum  per  acre  measured  at  the  land,  or  as  much  more 
water  as  will  be  required  to  successfully  irrigate  the  land,  the 
amount  so  required  to  be  determined  by  the  authorized  agent 
of  the  United  States,  *  *  Under  their  contract  with 
the  United  States,  the  predecessors  in  interest  of  appellants 
Parks  turned  over  and  conveyed  to  the  United  States  such 
water  right  as  they  previously  had  from  the  Washington  Irriga¬ 
tion  Company,  in  part  consideration  for  the  larger  water  right 
agreed  to  be  furnished  by  the  United  States,  the  consideration 
for  the  water  supply  contracted  to  be  furnished  by  the  United 
States  being  the  then  owners’  pre-existing  water  right  under 
the  Washington  Irrigation  Company,  plus  $10  per  acre  (Parks 
Findings  19,  20,  and  21,  Appellants’  App.  337-338). 

Method  of  Water  Deliveries  Prior  to  1930. — Water  deliv¬ 
eries  in  excess  of  3  acre-feet  per  acre  per  annum  had  been 
made  prior  to  1930  for  appellants’  lands  and  for  the  lands  of 
some  other  water  users  in  the  Sunnyside  Valley  Irrigation  Dis¬ 
trict.  However,  the  method  of  delivery  known  as  the  “holler” 
system  had  been  the  basis  and  measure  of  deliveries  of  excess 
water,  &nd  under  this  “holler”  system  the  water  user  who  called 
for  extra  water  generally  received  it  if  the  ditch  rider  or  water- 
master  had  it  available  for  delivery,  regardless  of  whether  it 
was  or  was  not  in  excess  of  contract  amounts,  and  regardless 
of  whether  it  was  or  was  not  really  needed  for  beneficial  use 
(Findings,  Fox  23,  Eder  22,  Parks  32,  Appellants’  App.  311, 
369, 342).  Prior  to  the  issuance  of  the  public  notice  of  October 
17,  1930,  there  had  never  been  any  determination  “by  the  au¬ 
thorized  agent  of  the  United  States,”  as  to  the  amount  of  water 
“required  to  successfully  irrigate  the  land,”  as  provided  in  the 
Parks’  contract,  nor  prior  to  1930,  had  the  successive  Secretaries 
of  the  Interior,  their  subordinates  or  representatives,  de¬ 
termined  that  4.48  acre-feet  in  the  Fox  case,  5.56  acre-feet  in  the 
Eder  case,  and  6  acre-feet  in  the  Parks  case,  was  necessary  to 
beneficially  irrigate  appellants’  lands,  as  alleged  by  appellants. 
The  ditch  riders  and  watermasters  were  never  authorized  to 
determine  the  amount  of  water  needed  for  beneficial  use,  and 
in  delivering  water  under  the  “holler”  system,  made  only  a 


7 


superficial  inspection  of  the  land,  if  any  inspection  at  all  (Find¬ 
ings,  Fox  25,  Eder  24,  Parks  34,  Appellants’  App.  312, 370, 342). 

Excess  deliveries  for  appellants’  land  were  made  during  the 
period  when  construction  of  the  reservoirs  was  in  advance  of 
construction  of  the  canal  systems,  when  there  was  available 
at  times  a  large  surplus  of  stored  water,  not  then  required  for 
irrigation  of  the  lands  in  those  project  divisions  for  which  canal 
systems  were  not  yet  constructed.  Another  source  of  supply 
for  excess  water  deliveries' was  water  belonging  to  temporarily 
idle  lands  in  the  Sunnyside  Valley  Irrigation  District  which 
were  not  using  the  water  provided  for  them  by  contracts  of 
their  owners  with  the  United  States  (Findings,  Fox  and  Eder 
32-33,  Parks  39,  40,  Appellants’  App.  313-314,  344). 

Factual  Developments  in  the  Years  1930  and  1931. — In 
1930  the  Yakima  River  drainage  basin  was  about  mid-point  in 
a  severe  dry  cycle,  annual  runoff  in  the  past  several  years  hav¬ 
ing  been  much  less  than  average,  and  holdover  storage  in  the 
project’s  reservoirs  being  very  small.  In  1930  not  only  was 
the  project  facing  years  of  water  shortage,  but  also  the  period 
of  construction  of  storage  in  advance  of  construction  of  dis¬ 
tribution  systems  was  drawing  to  a  close.  In  the  interests  of 
the  project  as  a  whole,  including  the  Sunnyside  Division,  it 
was  necessary  that  construction  of  the  Cle  Elum  Dam  and 
Reservoir  be  undertaken  promptly.  It  was  apparent  that  the 
delivery  of  excess  water  to  appellants  and  others  similarly 
situated,  on  the  basis  of  the  “holler”  system  could  not  be  con¬ 
tinued  (Findings,  Fox  and  Eder  37,  38,  39,  40,  Parks  44,  45,  46, 
47,  Appellants’  App.  315,  374,  345-346). 

If  lands  in  the  Sunnyside  Valley  Irrigation  District,  includ¬ 
ing  appellants’  lands,  were  to  continue  to  receive  water  in 
excess  of  amounts  the  United  States  had  agreed  to  deliver,  and, 
if  they  desired  any  hold-over  storage  or  “insurance”  water  in 
dry  years,  it  would  be  necessary  that  they  participate  in  the 
repayment  of  the  cost  of  constructing  the  storage  works 
necessary  to  develop  and  supply  the  additional  water  (Find¬ 
ings,  Fox  and  Eder  41,  Parks  46,  Appellants’  App.  316,  375, 
346). 

Accordingly,  contract  negotiations  were  commenced  during 
the  summer  of  1930.  A  number  of  conferences  between  repre¬ 
sentatives  of  the  Sunnyside  Valley  Irrigation  District  and 
officials  of  the  Bureau  of  Reclamation  were  held.  On  Septem¬ 
ber  22,  1930,  the  board  of  directors  of  the  District  transmitted 
to  the  Secretary  of  the  Interior  a  resolution  advising  that  the 
District  was  powerless  to  make  any  contract  for  additional 
water  until  the  amounts  of  water  which  the  individual  water 
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user  is  entitled  under  his  contract  with  the  United  States  had 
been  determined  (Findings,  Fox  and  Eder  42,  Parks  49,  Appel¬ 
lants’  App.  317,  375,  347,  Def.  Ex.  71,  Appellee’s  App.  216). 

Soon  after  the  receipt  of  this  resolution,  the  notice  of  October 
17,  1930,  of  which  appellants  complain,  was  issued  by  the 
Secretary  of  the  Interior  (Findings,  Fox  and  Eder  43,  Parks  50, 
Appellants’  App.  317,  376,  347,  Def.  Ex.  17,  950).  This 
notice  provided,  in  substance,  that  during  the  year  1931  and 
subsequent  years,  until  further  notice,  water  deliveries  in  the 
Sunnyside  Valley  Irrigation  District  would  be  limited  under 
the  public  notice  contracts  (Eder  and  Fox)  to  3  acre-feet  per 
acre  per  annum,  as  specified  in  the  contracts,  provided,  how¬ 
ever,  that  so  long  as  there  was  surplus  stored  water  available, 
water  in  excess  of  3  acre-feet  could  be  rented  by  water  users 
for  §1.50  per  acre-foot,  the  rental  charges  to  be  credited  toward 
the  payment  of  the  unsecured  portion  of  the  construction  costs 
of  the  reservoir  system  of  the  Yakima  project.  The  notice 
further  provided  that  “if  the  purchase  of  additional  storage 
is  preferred  to  strict  economy  in  the  use  of  the  existing  water 
supply,  the  opportunity  is  available  to  provide  additional  stor¬ 
age  by  participation  in  the  construction  of  another  reservoir.” 
The  notice  also  provided,  with  respect  to  the  old  supplemental 
lands  (Parks)  for  the  determination  “by  the  authorized  agent 
of  the  United  States”  of  the  amount  of  water  required  “to 
successfully  irrigate  the  old  supplemental  lands  in  1931,”  and 
that  the  delivery  of  water  in  subsequent  years  would  be  gov¬ 
erned  by  such  determination. 

There  was  not  at  that  time  any  objection  to  the  notice  and 
to  its  provisions.  On  January  10,  1931,  the  District  wrote  the 
then  Secretary  of  the  Interior,  asking  that  the  1930  notice  not 
be  made  effective  until  the  following  year,  on  account  of  the 
depressed  economic  conditions,  but  expressly  requested  that 
the  determination  of  the  amounts  of  water  to  be  furnished  to 
the  old  supplemental  lands  be  made,  adding  that  after  the 
determination  had  been  made  it  would  be  less  difficult  to 
arrive  at  a  satisfactory  contract  (Findings,  Fox  and  Eder  44, 
Parks  51,  Appellants’  App.  317, 376, 34S). 

Thereafter,  the  Secretary  of  the  Interior  employed  Mr.  W. 
W.  Johnston,  a  highly  qualified  expert,  to  make  an  investiga¬ 
tion  and  determination  of  the  amount  of  water  required  to  suc¬ 
cessfully  irrigate  the  old  supplemental  lands.  Mr.  Johnston 
spent  some  six  months  investigating  irrigation  requirements  of 
these  lands.  He  made  his  report  in  February  1932  and  this 
report,  commonly  referred  to  as  the  “Johnston  Determina¬ 
tion,”  was  approved  and  adopted  on  May  5,  1932,  by  the  First 
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Assistant  Secretary  of  the  Interior.  Upon  the  basis  of  this 
investigation,  the  amount  of  water  required  for  beneficial  use 
on  appellants  Parks’  land  was  found  by  W.  W.  Johnston  to  be 
Zy2  acre-feet  per  acre  per  annum  (Parks  Findings,  25,  2S,  Ap¬ 
pellants’  App.  340-341).  On  the  same  date,  May  5,  1932,  the 
Secretary  issued  the  public  notice  of  which  appellants  Parks 
complain,  restricting  amounts  to  the  old  supplemental  lands 
to  the  approved  determination  and  providing  that  amounts 
in  excess  iikewise  would  be  subject  to  water  rental  charges 
(Def.  Ex.  18,  Appellants’  App.  956). 

History  of  Litigation. — When  the  Government  attempted 
to  deliver  water  in  accordance  with  the  Secretary’s  notices  of 
October  17, 1930,  and  May;5, 1932,  during  the  irrigation  season 
of  1932,  the  District,  through  representative  water  users, 
obtained  a  temporary  injunction  in  the  United  States  District 
Court  for  the  Eastern  District  of  Washington,  and  pending  an 
appeal  by  the  Government,  water  deliveries  in  1932  and  1933 
were  in  accordance  with  the  provisions  of  this  temporary 
injunction.  The  Circuit  Court  of  Appeals  for  the  Ninth  Cir¬ 
cuit  on  December  1,  1933,  dissolved  the  injunction  and  re¬ 
manded  the  case  with  directions  to  dismiss  on  the  grounds 
that  the  Secretary  of  the  Interior  was  a  necessary  party. 
Moore  v.  Anderson,  6S  F.  (2d)  191,  cert.  den.  293  U.  S.  567. 

In  order  to  determine  the  controversy,  the  parties  to  that 
action  stipulated  that  three  test  cases  be  filed,  one  to  represent 
each  of  the  three  forms  of 'contract.  As  stated  in  the  stipula¬ 
tion,  it  was  “for  the  purpose  of  securing  a  judicial  construc¬ 
tion  of  the  terms  of  said  contracts”  (PI.  Ex.  37,  Appellants’ 
App.  150).  The  stipulation  also  provided  for  the  deposit  of 
$30,000  by  the  District  to'  pay  for  the  charges  accruing  from 
the  delivery  of  excess  water  during  the  1934  season,  depending 
upon  the  outcome  of  the  cases.  During  the  season  of  1934, 
deliveries  of  excess  water  were  made  pursuant  to  this  stipula¬ 
tion.  In  accordance  with  the  provisions  of  the  stipulation  and 
the  announced  intention  to  secure  a  judicial  interpretation  of 
each  of  the  three  forms  of  contract,  the  District  officers 
selected  the  Parks,  Fox  and  Eder  farms  as  the  ones  best 
adapted  to  serve  the  purpose  of  the  District  as  test  cases.  The 
District,  as  the  representative  of  all  its  water  users,  selected 
the  tracts  for  the  test  cases,  employed  an  attorney,  and  paid 
the  attorney’s  fees  and  other  expenses  of  litigation  (Def.  Ex. 
39, 40, 41, 73,  Appellee’s  App.  178-182, 225). 

Accordingly,  these  actions  were  filed  in  September  1934,  after 
water  deliveries  to  the  three  tracts  had  been  reduced  pursuant 
to  the  stipulation.  Defendant’s  motion  to  dismiss  the  original 
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complaint  on  the  ground  that  the  United  States  was ‘an  indis¬ 
pensable  party  was  sustained  by  Justice  Bailey,  who  presided 
at  the  trial  of  these  cases,  but  appellants  were  permitted  to 
file  amended  complaints  (Appellants’  App.  1,  49,  71).  Appel¬ 
lants,  in  attacking  the  notices  issued  by  the  Secretary  as  being 
arbitrary,  capricious,  and  unreasonable,  beyond  the  authority 
of  the  Secretary,  and  in  violation  of  rights  alleged  to  have  be¬ 
come  vested,  alleged  in  their  amended  complaints,  that  the  suc¬ 
cessive  Secretaries  of  the  Interior,  their  representatives  and 
subordinates,  after  issuance  of  the  1909  order,  had  determined, 
pursuant  to  “a  practical  construction”  of  the  contracts,  that 
4.4S  acre-feet  in  the  Fox  case,  5.56  acre-feet  in  the  Eder  case, 
and  6  acre-feet  in  the  Parks  case  were  necessary  to  irrigate 
beneficially  their  lands;  that  the  right  to  the  use  of  those 
amounts  had  vested  in  appellants  and  had  become  appurte¬ 
nant  to  their  lands;  and  that  3  acre-feet  in  the  Fox  and  Eder 
cases  and  3 */>  acre-feet  in  the  Parks  case,  “is  not  now,  never  has 
been,  and  will  not  in  the  future,  be  sufficient  to  beneficially  irri¬ 
gate”  appellants’  lands.  Appellants  prayed  that  the  Secretary 
of  the  Interior  be  ordered  to  vacate  and  set  aside  the  notices  and 
that  appellants  “be  restored  to  the  rights  and  privileges  which 
they  enjoyed  prior  to  the  promulgation”  of  the  notices.  De¬ 
fendant  renewed  its  motions  to  dismiss  which  were  then  denied 
by  Justice  Bailey.  Special  appeals  were  taken  to  this  Court 
and  ultimately  to  the  Supreme  Court  of  the  United  States. 
On  the  issues  presented  by  the  motions  to  dismiss  all  of  the 
allegations  were  assumed  to  be  true.  The  opinion  of  the  Su¬ 
preme  Court  ( Ickes  v.  Fox,  300  U.  S.  82)  starts  with  the  state¬ 
ment  “The  sole  question  in  each  of  these  cases  is  whether  the 
United  States  is  an  indispensable  party  defendant.”  Upon 
the  assumption  that  all  of  the  allegations  of  the  amended  com¬ 
plaints  were  true,  this  Court  (66  App.  D.  C.  128,  85  F.  (2d) 
294)  and  the  Supreme  Court  (300  U.  S.  82)  answered  the  ques¬ 
tion  in  the  negative  and  affirmed  the  decisions  of  the  trial  court 
denying  defendant’s  motions  to  dismiss  the  amended  com¬ 
plaints. 

Defendant  filed  answers  denying  all  material  allegations 
(Appellants’  App.  99, 170, 221 ) .  Before  the  trial,  the  Secretary 
of  the  Interior  on  October  9,  1939,  revoked  the  1930  and  1932 
notices.  Defendant  filed  a  motion  to  dismiss  on  the  ground 
that  the  cases  had  become  moot  and  for  lack  of  indispensable 
parties  which  was  opposed  by  appellants  (Appellee’s  App.  5). 
The  court  denied  defendant’s  motion  (Appellants’  App.  271) 
and  this  Court  denied  defendant’s  petition  for  allowance  of  a 
special  appeal  (Original  No.  3220,  January  Term,  1940).  The 
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cases  were  tried  in  February  1940.  After  an  extended  trial 
in  which  the  oral  testimony  lasted  for  several  weeks  and  more 
than  200  exhibits  were  introduced,  the  trial  court,  on  April  22, 
1940,  filed  a  memorandum  opinion  (Appellants’  App.  271), 
holding  for  defendant,  and  on  April  30,  entered  an  order,  pur¬ 
suant  to  the  usual  practice,  instructing  defendant  to  submit 
proposed  findings  of  fact  and  conclusions  of  law.  The  order 
also  permitted  plaintiffs  three  weeks  to  file  criticisms  of,  or 
substitute  findings  and  conclusions,  after  defendant  had  sub¬ 
mitted  proposed  findings  and  conclusions  (Appellee’s  App.  10). 
After  full  consideration,  and  after  giving  both  parties  ample 
opportunity  to  be  heard,  including  a  hearing  on  plaintiffs’  mo¬ 
tion  for  partial  new  trial  (Appellants’  App.  302),  the  trial  court 
on  July  24  found  the  facts  to  be  in  every  material  respect  just 
the  opposite  to  the  facts  alleged  in  the  amended  complaints 
(Appellants’  App.  303,  330,  361).  The  court  then  considered 
the  issues  of  law  which  the  true  facts  thus  established  and 
filed  its  conclusions  of  law  (Appellants’  App.  324,  355,  383). 

Court’s  Findings  and  Conclusions.— In  addition  to  the  find¬ 
ings  which  constitute  the  basis  for  this  statement  (except  that 
part  entitled  “History  of  Litigation”)  the  trial  court  also  found 
that  the  amount  of  water  delivered  for  the  lands  of  appellants 
in  past  years,  under  the  “holler”  system,  was  wastefully  ap¬ 
plied,  resulting  in  a  waste  of  water  and  in  some  injury  to  the 
soil  (Findings,  Fox  and  Eder  24,  23,  Parks  33,  Appellants’ 
App.  312,  370,  342.  The  methods  of  irrigation  followed  on 
appellants’  land  resulted  in  an  unnecessary  amount  of  water 
running  off  as  surface  waste  without  benefit  to  the  crops,  and 
in  a  large  part  of  the  water  being  lost  through  excessive  deep 
percolation,  and  that  the  irrigation  systems  on  appellants’ 
farms  had  not  been  brought  up  to  a  reasonable  standard  of 
economy  and  efficiency.  Also,  during  the  year  1934,  which 
was  the  year  when  the  complained-of  reduction  in  water  de¬ 
liveries  for  appellants’  land  occurred,  appellants’  lands  pro¬ 
duced  as  good  crops  as  in  prior  years  when  the  “holler”  system 
of  deliveries  was  in  full  effect  on  appellants’  lands  (Findings, 
Fox  26,  27,  28,  Eder  25,  26,  28,  Parks  35,  36,  38,  Appellants’ 
App.  312-313, 370-371,  343-344). 

With  respect  to  the  “old  supplemental”  lands  (Parks),  the 
trial  court  found  that  W.  W.  Johnston  spent  some  6  months  in¬ 
vestigating  irrigation  requirements,  and  determined  that  3 % 
acre-feet  per  acre  per  annum  was  the  amount  of  water  “re¬ 
quired  to  successfully  irrigate”  the  lands  of  appellants  Parks. 
The  court  found  that  his  determination,  based  upon  a  careful 
investigation  of  the  pertinent  facts,  had  substantial  evidence 
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to  support  it,  and  was  neither  arbitrary,  nor  capricious  nor  un¬ 
justified  (Parks  findings  24-29,  Appellants’  App.  340-341). 

With  respect  to  the  public  notice  lands  (Eder  and  Fox),  the 
trial  court  found  that  after  these  actions  were  filed,  W.  W. 
Johnston,  the  qualified  expert  employed  by  the  Secretary  of 
the  Interior  to  make  the  determination  for  the  “old  supple¬ 
mental”  lands,  also  made  an  investigation  and  study  of  appel¬ 
lants’  lands  and  the  irrigation  practices  used  on  their  farms, 
and  he  determined  that  3  acre-feet  per  acre  per  annum  was  the 
amount  of  water  required  for  beneficial  use  on  appellants’ 
lands.  The  trial  court  found  that  his  determination,  based 
upon  a  careful  investigation  of  the  pertinent  facts,  had  sub¬ 
stantial  evidence  to  support  it,  and  was  neither  arbitrary,  nor 
capricious  nor  unjustified  (Fox  and  Eder  findings,  29-31,  Ap¬ 
pellants’  App.  313,  371-372). 

Upon  the  basis  of  the  facts  established  at  the  trial  and  which 
in  every  material  aspect  are  opposite  to  appellants’  allegations, 
the  trial  court  held  that  the  action  of  the  Secretary  of  the  In¬ 
terior  in  issuing  the  notices  of  October  17,  1930,  and  May  5, 
1932,  was  not  arbitrary,  capricious  nor  unreasonable;  that  the 
notices  were  made  and  issued  by  the  Secretary  within  the  scope 
of  his  authority  and  in  the  exercise  of  a  sound  discretion  vested 
in  him  by  law,  and  were  not  in  violation  of  any  right  or  privilege 
of  appellants.  The  court  held  that  appellants’  water  rights 
were  based  upon  their  water  right  contracts  between  the  United 
States  and  appellants’  predecessors  in  interest  and  that  appel¬ 
lants  Eder  and  Fox  were  not  entitled  to  water  in  excess  of  3 
acre-feet  per  acre  per  annum,  the  amount  provided  for  by  the 
contract  between  appellants’  predecessors  and  the  United 
States,  and  that  appellants  Parks  were  not  entitled  to  water 
in  excess  of  3M»  acre-feet,  the  amount  determined  by  the  Secre¬ 
tary  upon  the  basis  of  the  Johnston  report  (Conclusions,  Fox, 
Eder  and  Parks  1,  2,  3,  Appellants’  App.  324r-325,  383-384. 
355-356). 

The  trial  court  held  further  that  the  water  right  contracts 
between  the  United  States  and  the  predecessors  in  interest  of 
appellants  were  not  without  authority  of  law,  but  the  same 
were  made  in  accordance  with  the  authority  and  discretion  of 
the  Secretary  of  the  Interior  under  the  provisions  of  the  Rec¬ 
lamation  Act  of  June  17, 1902  (32  Stat.  388),  and  that  the  same 
are  valid  contracts  binding  alike  on  the  United  States  and  on 
the  landowners  who  subscribed  to  the  same  and  on  their  suc¬ 
cessors  in  interest.  Appellants’  contracts  with  the  United 
States,  and  in  particular  the  provisions  of  the  paragraph 
thereof  relating  to  the  amount  of  water  to  be  furnished,  and 
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the  notice  of  October  17,  1930,  in  the  Eder  and  Fox  cases, 
and  the  notice  of  October  17,  1930,  and  the  notice  of  May  5, 
1932,  in  the  Parks  case,  were  appropriate  means  for  carrying  the 
provisions  of  the  Reclamation  Act  into  effect,  and  were  within 
the  authority  of  the  Secretary  of  the  Interior  (Conclusions, 
Fox  and  Eder,  4,  5,  6,  Parks  5,  6,  Appellants’  App.  325-326, 
384-385,  356-357). 

Thereafter,  the  trial  court  on  July  30  entered  judgments  dis¬ 
missing  appellants’  amended  bills  of  complaint  (Appellants’ 
App.  329,  360,  388)  and  appellants  have  taken  these  appeals. 

ISSUES  PRESENTED 

1.  Whether  the  trial  court  was  in  error  in  holding  that  the 
Secretary  of  the  Interior  was  acting  within  the  scope  of  his 
authority,  and  was  not  acting  arbitrarily,  capriciously,  or  in 
bad  faith,  in  refusing  to  deliver  to  appellants’  lands,  without 
extra  charge,  amounts  of  water  substantially  in  excess  of  the 
3  acre-feet  of  water  per  acre,  in  the  Fox  and  Eder  cases,  and 
the  3 y%  acre-feet  in  the  Parks  case,  which  are  the  amounts  of 
water  provided  for  in  appellants’  water  right  contracts  with 
the  United  States. 

2.  Whether  appellants  have  sustained  the  burden  of  .proving 
that  their  property  rights  have  been  invaded,  and  that  appel- 

•  lants  have  suffered,  or  will  suffer,  “irreparable  loss  and  dam¬ 
age,”  entitling  appellants  to  equitable  relief,  in  view  of  the 
Court’s  findings  that  3  acre-feet  of  water  per  acre  in  the  Fox 
and  Eder  cases,  and  3%  acre-feet  in  the  Parks  case,  the  amounts 
of  water  provided  for  in  appellants’  contracts  with  the  United 
States,  are  sufficient  for  beneficial  use. 

SUMMARY  OF  ARGUMENT 

I 

The  action  of  the  Secretary  of  the  Interior  in  issuing  the 
notices  of  October  17,  1930,  and  May  5,  1932,  was  not  arbi¬ 
trary,  capricious,  or  unreasonable.  The  notices  were  made 
and  issued  by  the  Secretary  within  the  scope  of  his  authority 
and  in  the  exercise  of  a  sound  discretion  vested  in  him  by 
law 

Appellants’  statement  and  argument  is  based  upon  the 
allegations  of  appellants’  amended  complaints  which  in  every 
material  respect  are  precisely  opposite  to  the  findings  of  fact 
of  the  trial  court.  The  result  is  that  appellants’  argument  is 
based  on  allegations  or  assumptions  which  the  trial  court  found 
not  to  be  the  fact. 
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The  water  right  contracts  between  appellants  and  the  United 
States  are  valid  contracts,  made  within  the  scope  of  the  au¬ 
thority  of  the  Secretary  of  the  Interior  and  in  the  exercise  of 
a  sound  discretion  vested  in  him  by  the  Reclamation  Act  of 
June  17,  1902  (3$  Stat.  3S8).  The  public  notice  of  March  2, 
1909,  announcing  the  construction  charge  per  acre  and  the 
amount  of  water  per  acre  to  be  furnished  for  the  announced 
construction  charge,  and  appellants’  contracts,  particularly  the 
provisions  of  the  paragraphs  relating  to  the  amount  of  water 
to  be  furnished  for  the  construction  charges  stated  therein,  were 
appropriate  means  for  carrying  the  Reclamation  Act  into  effect. 

The  Secretaries  of  the  Interior,  or  their  representatives,  or 
subordinates,  took  no  action  between  the  issuance  of  the  March 
2, 1909,  notice  and  the  notices  of  October  17, 1930,  and  May  5, 
1932,  which  modified  or  rendered  inoperative  the  terms  of  the 
water  right  contracts.  The  successive  Secretaries  of  the  Inte¬ 
rior,  who  regularly  announced  in  their  annual  reports  to  Con¬ 
gress  a  water  duty  on  the  Sunnyside  Division  of  3  acre-feet  per 
acre  per  annum,  or  their  subordinates  and  representatives,  did 
not  make  any  determination  of  the  amounts  of  water  needed 
for  beneficial  use  and  did  not  determine,  as  alleged  by  appel¬ 
lants,  that  4.4  acre-feet  in  the  Fox  case,  5.6  acre-feet  in  the 
Eder  case,  and  6  acre-feet  in  the  Parks  case  were  necessary  to 
irrigate  beneficially  their  lands.  Prior  to  1930,  while  water 
was  temporarily  available,  the  delivery  of  water  was  on  the 
basis  of  the  “holler”  system  rather  than  beneficial  use.  The 
practice  of  the  employees  and  subordinates  of  the  Secretary 
of  delivering  water  in  excess  of  contract  amounts,  under  the 
“holler”  system,  did  not  modify  or  render  inoperative  the  terms 
of  the  water  right  contracts. 

Since  the  water  right  contracts  between  appellants  and 
the  United  States  are  valid  contracts,  and  their  terms 
have  not  been  modified  or  rendered  inoperative,  it  follows 
that  the  action  of  the  Secretary  in  issuing  the  notices  of 
October  17,  1930,  and  May  5,  1932,  which  were  merely 
the  instrumentalities  adopted  by  the  Secretary  to  enforce 
the  terms  of  the  water  right  contracts,  was  not  arbitrary, 
capricious  or  unreasonable.  The  notices  were  issued  within 
the  scope  of  the  Secretary’s  authority  and  in  the  exer¬ 
cise  of  a  sound  discretion  vested  in  him  by  Section  10  of  the 
Reclamation  Act.  The  trial  court  so  held,  and  its  decision, 
in  the  light  of  the  established  doctrine  that  the  courts  will 
not  examine  into  or  control  the  action  of  an  administrative 
official  of  the  Government  performed  in  the  exercise  of  a 
lawfully  vested  discretion  unless  it  is  conclusively  shown  that 
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he  acted  arbitrarily,  capriciously,  or  in  bad  faith,  is  clearly 
correct. 

The  court’s  conclusions  on  the  issues  of  law  are  not  in  conflict 
with  any  state  or  Federal  statute,  or  the  decision  of  any 
Federal  or  state  court,  when  considered  in  the  light  of  the 
facts  established  at  the  trial 

With  the  true  facts  established,  the  trial  court’s  judgments 
are  not  inconsistent  with  the  former  opinions  of  this  Court  (66 
App.  D.  C.  128,  85  F.  (2d)  294)  and  of  the  Supreme  Court 
(300  U.  S.  82),  on  the  appeals  from  the  orders  denying  defend¬ 
ant’s  motions  to  dismiss,  where  the  sole  question  presented 
was  whether  the  United  States  was  an  indispensable  party,  and 
which  were  decided  upon  the  assumption  that  the  unproved 
allegations  of  the  amended  complaints  were  true.  Nor  are 
the  trial  court’s  judgments  inconsistent  with  the  opinion  of 
the  Supreme  Court  of  Washington  in  Lawrence  v.  Southard , 
192  Wash.  287,  73  P.  (2d)  722  (1937),  which  also  was  decided 
upon  assumed,  unproved  facts. 

Appellants’  water  rights  are  derived  solely  from,  and  are 
limited  by,  their  water  right  contracts  with  the  United  States. 
It  is  settled  that  the  extent  of  a  water  user’s  rights  to  a  supply 
of  water  based  upon  contract  is  limited  by  the  terms  of  the 
contract.  Even  in  those  jurisdictions  where  the  water  user 
is  recognized  as  the  appropriator  and  the  irrigation  company 
merely  the  agent  or  carrier  for  the  appropriator,  the  validity 
of  contracts  for  the  delivery  of  water  by  the  water  users  and 
irrigation  company  is  recognized  and  the  terms  and  conditions 
of  the  contracts,  including  the  amount  of  water  to  be  delivered, 
bind  the  water  users. 

The  trial  court’s  judgments  are  not  inconsistent  with  the  rule 
that  beneficial  use  is  the  basis,  measure,  and  limit  of  appel¬ 
lants’  water  rights,  and  that  appellants’  water  rights  are  appur¬ 
tenant  to  their  lands.  First,  appellants  cannot  insist  that  the 
extent  of  their  contract  obligation  to  the  United  States  is  the 
amount  provided  in  their  water  right  applications;  and  thus, 
standing  on  their  contracts  so  far  as  their  obligation  is  con¬ 
cerned,  ask  that  amounts  of  water  greatly  in  excess  of  the 
amounts  provided  in  their  contracts  be  delivered  free  of  charge. 
If  more  water  were  needed  for  beneficial  use  than  the  amounts 
stated  in  appellants’  contracts  (which  assumption  has  been 
proved  to  be  without  basis),  there  is  no  state  or  federal  law 
requiring  the  Secretary  of  the  Interior  to  deliver  free  of  charge 
the  extra  amounts  needed,  and  there  is  no  reason,  legal  or  equi¬ 
table,  why  appellants  should  not  pay  a  reasonable  charge  for 
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it.  Secondly,  the  beneficial  use  rule,  expressly  provides  that 
beneficial  use  is  the  limit  of  their  water  rights.  Under  no 
circumstances,  whether  appellants’  water  rights  are  based 
upon  their  contracts  or  independently  of  their  contracts,  can 
appellants  acquire  a  vested  right  to  the  use  of  any  more  water 
than  can  be  beneficially  applied. 

Regarding  the  rule  of  appurtenancy,  there  did  not  become 
appurtenant  to  appellants’  lands  the  right  to  the  use  of  amounts 
of  water  in  excess  of  the  amounts  provided  in  their  contracts 
and  there  did  not  become  appurtenant  to  appellants’  lands  the 
right  to  the  use  of  amounts  of  water  in  excess  of  that  needed 
for  beneficial  use  simply  because  amounts  in  excess  of  bene¬ 
ficial  use  had  been  applied  in  the  past. 

Appellants  acquired  no  right  by  prescription.  No  prescrip¬ 
tive  or  adverse  rights  may  be  acquired  as  against  the  property 
interests  of  the  United  States.  Even  if  a  prescriptive  right 
could  be  acquired  against  the  United  States,  appellants 
have  failed  to  prove  a  case  under  settled  principles  of  the  law  of 
prescription.  Further,  statutes  of  the  State  of  Washington 
expressly  prohibit  the  acquisition  of  any  waters  withdrawn  by 
the  United  States  by  prescription  or  otherwise.  Finally,  and 
conclusively,  appellants  could  not  acquire  a  prescriptive  right 
to  any  amount  of  waters  in  excess  of  that  needed  for 
beneficial  use. 

Even  if  appellants  could  establish  that  the  Secretary  was  not 
authorized  to  make  the  contracts,  or  that  his  subsequent  action 
in  issuing  the  notices  to  enforce  the  contracts  vras  unauthor¬ 
ized,  appellants’  contentions  could  not  be  sustained.  Under 
no  condition  can  a  party  to  a  contract  demand  the  benefits 
of  a  contract  and  at  the  same  time  repudiate  its  obligations. 
Since  appellants  have  accepted  the  fruits  of  their  contracts 
with  the  United  States  they  cannot  be  permitted  to  deny  the 
validity  of  those  contracts,  or  the  authority  of  the  Secretary 
to  enforce  those  contracts,  while  retaining  their  benefits. 

II 

In  any  event  the  judgments  must  be  affirmed  since  appellants 
on  their  theory  of  the  case  have  failed  to  prove  that  they 
have  suffered  any  injury 

In  order  to  establish  a  case  for  equitable  relief,  appellants 
must  sustain  the  burden  of  proving  that  some  property  right 
of  appellants  has  been  invaded,  and  that  they  have  suffered, 
or  will  suffer,  “irreparable  loss  and  damage,”  as  alleged.  The 
trial  court’s  findings,  which  are  fully  supported  by  the  evidence, 
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that  the  amounts  of  water  provided  for  in  appellants’  contracts 
are  sufficient  for  beneficial  use,  preclude  any  basis  for  complaint. 
Thus,  even  under  appellants’  theory  of  the  case — that  appel¬ 
lants  are  entitled  to  have  delivered  all  of  the  water  needed  for 
beneficial  use  irrespective  of  the  amounts  stated  in  their  con¬ 
tracts  and  without  extra  charge  if  it  exceeds  the  amounts 
stated — the  judgments  must  be  affirmed  in  view  of  the  trial 
court’s  findings. 

The  trial  court  in  finding  that  appellants  have  not  brought 
their  irrigation  system  and  practices  up  to  a  reasonable  stand¬ 
ard  of  economy  and  efficiency — to  a  standard  of  economy  prac¬ 
ticed  by  other  irrigators  in  the  Sunnyside  Division — is  not  re¬ 
quiring  appellants  “to  construct  a  new  irrigation  system,”  as 
appellants  contend.  The  principle  of  economy  in  the  use  of 
water  without  excessive  waste  requires  irrigators  to  bring  their 
wasteful  methods  up  to  a  reasonable  standard  of  economy  and 
efficiency,  at  least  to  a  standard  in  common  use  in  the  same 
locality.  None  of  the  authorities  relied  upon  by  appellants 
announce  any  different  rule. 

ARGUMENT 

Introduction 

Appellants’  argument,  consisting  of  14  points,  seems  to  re¬ 
duce  itself  to  an  attack  on  the  trial  court’s  judgments  on  the 
basis  of  three  major  contentions:  (1)  The  authority  of  the 
Secretary  of  the  Interior  to  issue  the  1930  and  1932  notices 
(I,  II,  IV,  V,  VII,  and  VIII) ;  (2)  certain  findings  of  the  trial 
court  are  not  supported  by  the  evidence  (III,  VI,  IX,  X,  XI, 
XII,  and  XIII),  and  (3)  seemingly  an  attack  on  the  trial 
court’s  jurisdiction  over  the  subject  matter  and  parties 
(XIV). 

I 

The  action  of  the  Secretary  of  the  Interior  in  issuing  the  notices  of  October 

17,  1930,  and  May  5,  1932,  was  not  arbitrary,  capricious,  or  unreasonable. 

The  notices  were  made  and  issued  by  the  Secretary  within  the  scope  of 

his  authority  and  in  the  exercise  of  a  sound  discretion  vested  in  him  by  law 

While  the  validity  of  the  1930  and  1932  notices  is  the  imme¬ 
diate  issue,  whether  the  contracts  between  the  United  States 
and  plaintiffs’  predecessors  in  interest  are  valid  contracts  and 
made  w’ithin  the  authority  and  discretion  of  the  Secretary  of 
the  Interior  vested  in  him  by  law,  and  whether  the  terms  of 
the  contracts  were  modified  or  rendered  inoperative  before  issu¬ 
ance  of  the  1930  and  1932  orders  are  the  basic  and  controlling 
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issues.  If  the  contracts  are  valid,  and  their  terms  have  not 
been  modified  or  rendered  inoperative,  it  follows  that  the  no¬ 
tices  of  1930  and  1932,  being  merely  the  instrumentalities  by 
which  the  Secretary  sought  to  enforce  the  terms  of  the  con¬ 
tracts,  are  within  the  scope  of  his  authority  and  in  the  exercise 
of  a  sound  discretion  vested  in  him  by  law,  and  were  not  arbi¬ 
trary,  capricious,  nor  unreasonable. 

More  specifically,  the  validity  of  the  notices  raises  the  ques¬ 
tion  whether  the  Secretary  of  the  Interior  shall  be  compelled 
by  mandatory  injunction  to  furnish  without  extra  charge 
amounts  of  water  greatly  in  excess  of  the  amounts  provided 
for  in  appellants’  contracts  with  the  United  States  for  the  con¬ 
struction  charges  agreed  upon  by  the  parties  as  the  amount  to 
be  paid  for  that  amount  of  water,  and  whether  the  Secretary 
shall  thereby  be  compelled  to  deplete,  and,  in  part,  extinguish 
the  reclamation  trust  fund  which  Congress  provided  should  be 
a  revolving  fund  to  be  kept  intact  and  not  depleted  for  the 
benefit  of  any  one  project. 

A.  The  contracts  were  made  within  the  scope  of  the  authority  of  the  Secre¬ 
tary  of  the  Interior  and  in  the  exercise  of  a  sound  discretion  vested  in  him 

by  the  Reclamation  Act 

The  contracts  involved  in  these  cases,  which  were  voluntarily 
made  by  the  water  users  on  the  one  hand  and  the  Federal  Gov¬ 
ernment  on  the  other  hand,  were  made  under  the  Reclamation 
Act  of  June  17, 1902  (32  Stat.  388, 43  U.  S.  C.  Secs.  372  et  seq.). 
Section  1  of  the  Reclamation  Act  (43  U.  S.  C.  Sec.  391)  provides 
that  the  returns  from  sales  of  public  lands  shall  be  reserved  in 
a  special  fund  in  the  Treasuiy  to  be  known  as  the  Reclamation 
Fund.  It  is  not  the  intent  of  the  Reclamation  Act  that  water 
in  excess  of  contract  amounts  should  be  furnished  free  of  charge 
or  on  any  basis  which  would  result  in  impairing  the  Reclama¬ 
tion  Fund.  It  is  the  intent  of  Congress,  as  expressed  in  the 
Federal  reclamation  laws,  that  the  Reclamation  Fund  incre¬ 
mented  by  the  proceeds  of  public  land  disposal,  should  be 
invested  by  the  Secretary  in  the  construction  of  reclamation 
projects,  should  be  repaid  by  the  water  users,  and  should  be 
reinvested  in  the  construction  of  other  projects.  The  Supreme 
Court,  in  construing  this  section  of  the  Act,  in  the  case  of 
Svrigart  v .  Baker,  229  U.  S.  187,  197  (1913),  said  that  it  was 
the  intent  of  Congress  under  this  Act  “that  the  proceeds  of 
public  land  as  a  trust  fund  should  be  kept  intact  and  again 
invested  and  reinvested  for  constructing  new  irrigation  works,” 
and  also  stated  that  it  was  the  intent  of  Congress  that  the  Rec¬ 
lamation  Fund  “was  not  intended  to  be  diminished  for  the 
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benefit  of  any  one  project,  but,  without  increase  by  interest 
and  undiminished  by  local  expenses,  was  again  to  be  used  for 
constructing  other  works.”  Yuma  County  Water  Users’  Asso¬ 
ciation  v.  Schlecht,  262  U.  S.  138, 143  (1923). 

The  Secretary  of  the  Interior  is  the  authorized  agent  of  the 
United  States  under  the  provisions  of  the  Reclamation  Act. 
He  is  the  only  person  authorized  to  act  for  the  United  States 
under  the  Act.  Section  10  (32  Stat.  388,  390,  43  U.  S.  C.,  Sec. 
373)  expressly  provides  “that  the  Secretary  of  the  Interior  is 
hereby  authorized  to  perform  any  and  all  acts  and  to  make  such 
rules  and  regulations  as  may  be  necessary  and  proper  for  the 
purpose  of  carrying  the  provisions  of  this  Act  into  full  force 
and  effect.” 

Section  4  (32  Stat.  388,  389,  43  U.  S.  C.,  Secs.  419,  461)  also 
provides: 

That  upon  the  determination  by  the  Secretary  of  the 
Interior  that  any  irrigation  project  is  practicable,  he 
may  cause  to  be  let  contracts  for  the  construction  of  the 
same,  in  such  portions  or  sections  as  it  may  be  practi¬ 
cable  to  construct  and  complete  as  parts  of  the  whole 
project,  providing  the  necessary  funds  for  such  portions 
or  sections  are  available  in  the  reclamation  fund,  and 
thereupon  he  shall  give  public  notice  of  the  lands  irri¬ 
gable  under  such  project,  and  limit  of  area  per  entry, 
which  limit  shall  represent  the  acreage  which,  in  the 
opinion  of  the  Secretary,  may  be  reasonably  required 
for  the  support  of  a  family  upon  the  lands  in  question ; 
also  of  the  charges  which  shall  be  made  per  acre  upon 
the  said  entries,  arid  upon  lands  in  private  ownership 
which  may  be  irrigated  by  the  waters  of  the  said  irriga¬ 
tion  project,  and  the  number  of  annual  installments,  not 
exceeding  ten,  in  which  such  charges  shall  be  paid  and 
the  time  when  such  payments  shall  commence.  The 
said  charges  shall  be  determined  with  a  view  of  return¬ 
ing  to  the  reclamation  fund  the  estimated  cost  of  con¬ 
struction  of  the  project ,  and  shall  be  apportioned 
equitably  *  *  *. 

In  providing  that  the  “charges  shall  be  determined  with  a 
view  of  returning  to  the  reclamation  fund  the  estimated  cost 
of  construction  of  the  project”,  Congress  placed  upon  the  Sec¬ 
retary  the  duty  to  provide  that  the  proceeds  of  public  lands  as 
a  trust  fund  should  be  kept  intact  and  again  invested  and  rein¬ 
vested  for  the  construction  of  new  irrigation  works,  and  should 
not  be  diminished  for  the  benefit  of  any  one  project.  Congress 
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issues.  If  the  contracts  are  valid,  and  their  terms  have  not 
been  modified  or  rendered  inoperative,  it  follows  that  the  no¬ 
tices  of  1930  and  1932,  being  merely  the  instrumentalities  by 
which  the  Secretary  sought  to  enforce  the  terms  of  the  con¬ 
tracts,  are  within  the  scope  of  his  authority  and  in  the  exercise 
of  a  sound  discretion  vested  in  him  by  law,  and  were  not  arbi¬ 
trary,  capricious,  nor  unreasonable. 

More  specifically,  the  validity  of  the  notices  raises  the  ques¬ 
tion  whether  the  Secretary  of  the  Interior  shall  be  compelled 
by  mandatory  injunction  to  furnish  without  extra  charge 
amounts  of  water  greatly  in  excess  of  the  amounts  provided 
for  in  appellants’  contracts  with  the  United  States  for  the  con¬ 
struction  charges  agreed  upon  by  the  parties  as  the  amount  to 
be  paid  for  that  amount  of  water,  and  whether  the  Secretary 
shall  thereby  be  compelled  to  deplete,  and,  in  part,  extinguish 
the  reclamation  trust  fund  which  Congress  provided  should  be 
a  revolving  fund  to  be  kept  intact  and  not  depleted  for  the 
benefit  of  any  one  project. 

A.  The  contracts  tcere  made  within  the  scope  of  the  authority  of  the  Secre¬ 
tary  of  the  Interior  and  in  the  exercise  of  a  sound  discretion  vested  in  him 

by  the  Reclamation  Act 

The  contracts  involved  in  these  cases,  which  were  voluntarily 
made  by  the  water  users  on  the  one  hand  and  the  Federal  Gov¬ 
ernment  on  the  other  hand,  were  made  under  the  Reclamation 
Act  of  June  17, 1902  (32  Stat.  388, 43  U.  S.  C.  Secs.  372  et  seq.). 
Section  1  of  the  Reclamation  Act  (43  U.  S.  C.  Sec.  391)  provides 
that  the  returns  from  sales  of  public  lands  shall  be  reserved  in 
a  special  fund  in  the  Treasury  to  be  known  as  the  Reclamation 
Fund.  It  is  not  the  intent  of  the  Reclamation  Act  that  water 
in  excess  of  contract  amounts  should  be  furnished  free  of  charge 
or  on  any  basis  which  would  result  in  impairing  the  Reclama¬ 
tion  Fund.  It  is  the  intent  of  Congr.ess,  as  expressed  in  the 
Federal  reclamation  laws,  that  the  Reclamation  Fund  incre¬ 
mented  by  the  proceeds  of  public  land  disposal,  should  be 
invested  by  the  Secretary  in  the  construction  of  reclamation 
projects,  should  be  repaid  by  the  water  users,  and  should  be 
reinvested  in  the  construction  of  other  projects.  The  Supreme 
Court,  in  construing  this  section  of  the  Act,  in  the  case  of 
Swigart  v.  Baker,  229  U.  S.  187,  197  (1913),  said  that  it  was 
the  intent  of  Congress  under  this  Act  “that  the  proceeds  of 
public  land  as  a  trust  fund  should  be  kept  intact  and  again 
invested  and  reinvested  for  constructing  new  irrigation  works,” 
and  also  stated  that  it  was  the  intent  of  Congress  that  the  Rec¬ 
lamation  Fund  “was  not  intended  to  be  diminished  for  the 
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benefit  of  any  one  project,  but,  without  increase  by  interest 
and  undiminished  by  local  expenses,  was  again  to  be  used  for 
constructing  other  works.”  :  Yuma  County  Water  Users’  Asso¬ 
ciation  v.  Schlecht,  262  U.  S.  138, 143  (1923). 

The  Secretary  of  the  Interior  is  the  authorized  agent  of  the 
United  States  under  the  provisions  of  the  Reclamation  Act. 
He  is  the  only  person  authorized  to  act  for  the  United  States 
under  the  Act.  Section  10  (32  Stat.  388,  390,  43  U.  S.  C.,  Sec. 
373)  expressly  provides  “that  the  Secretary  of  the  Interior  is 
hereby  authorized  to  perform  any  and  all  acts  and  to  make  such 
rules  and  regulations  as  may  be  necessary  and  proper  for  the 
purpose  of  carrying  the  provisions  of  this  Act  into  full  force 
and  effect.” 

Section  4  (32  Stat.  388,  3S9,  43  U.  S.  C.,  Secs.  419,  461)  also 
provides: 

That  upon  the  determination  by  the  Secretary  of  the 
Interior  that  any  irrigation  project  is  practicable,  he 
may  cause  to  be  let  contracts  for  the  construction  of  the 
same,  in  such  portions  or  sections  as  it  may  be  practi¬ 
cable  to  construct  and  complete  as  parts  of  the  whole 
project,  providing  the  necessary  funds  for  such  portions 
or  sections  are  available  in  the  reclamation  fund,  and 
thereupon  he  shall  give  public  notice  of  the  lands  irri¬ 
gable  under  such  project,  and  limit  of  area  per  entry, 
which  limit  shall  represent  the  acreage  which,  in  the 
opinion  of  the  Secretary,  may  be  reasonably  required 
for  the  support  of  a  family  upon  the  lands  in  question  ; 
also  of  the  charges  which  shall  be  made  per  acre  upon 
the  said  entries,  and  upon  lands  in  private  ownership 
which  may  be  irrigated  by  the  waters  of  the  said  irriga¬ 
tion  project,  and  the  number  of  annual  installments,  not 
exceeding  ten,  in  which  such  charges  shall  be  paid  and 
the  time  when  such  payments  shall  commence.  The 
said  charges  shall  be  determined  with  a  view  of  return¬ 
ing  to  the  reclamation  fund  the  estimated  cost  of  con¬ 
struction  of  the  project ,  and  shall  be  apportioned 
equitably  *  *  *. 

In  providing  that  the  “charges  shall  be  determined  with  a 
view  of  returning  to  the  reclamation  fund  the  estimated  cost 
of  construction  of  the  project”,  Congress  placed  upon  the  Sec¬ 
retary  the  duty  to  provide  that  the  proceeds  of  public  lands  as 
a  trust  fund  should  be  kept  intact  and  again  invested  and  rein¬ 
vested  for  the  construction  of  new  irrigation  works,  and  should 
not  be  diminished  for  the  benefit  of  any  one  project.  Congress 


20 


left  to  the  discretion  of  the  Secretary  the  choice  of  any  neces¬ 
sary  or  proper  means  for  carrying  out  the  duties  which  were 
thus  imposed  upon  him. 

Before  issuing  the  public  notice  of  March  2,  1909,  the  Secre¬ 
tary  considered  the  following  factors:  In  order  properly  to 
design  and  construct  an  irrigation  system  it  is  necessary  to 
determine  in  advance  the  duty  of  water  and  the  amount  of 
water  per  acre  for  which  the  irrigation  system  is  to  be  designed 
and  constructed,  so  that  the  capacities  of  the  various  canals 
and  laterals  will  be  properly  designed  and  properly  constructed 
to  carry  the  determined  amounts  of  water.  The  canal  system 
for  the  Sunnyside  Division  was  designed  and  constructed  to 
carry  approximately  3  acre-feet  of  water  per  annum  to  each 
irrigable  acre  in  the  division  and  the  amount  of  water  to  be 
furnished  through  the  canal  system  could  not  be  increased 
beyond  the  designed  capacity  without  redesigning  the  system 
and  enlarging  it  at  a  very  great  cost  (Findings,  Fox  and  Eder 
16, 17,  Parks,  15, 16,  Appellants’  App.  309,  367,  336;  Appellees’ 
App.  212-214,  221-222;  39,  191).  The  question  as  to  the 
amount  of  water  to  be  furnished  upon  this  land  and  for  other 
lands  in  the  Sunnyside  Division  was  a  question  which  had  to  be 
determined  by  the  Secretary  in  carrying  out  the  provisions  of 
the  Reclamation  Act  when  plans  were  made  and  costs  were 
estimated  for  the  construction  of  distribution  works  to  serve 
lands  in  the  Sunnyside  Division  and  for  the  construction  of 
storage  works  to  serve  the  irrigation  divisions  of  the  Yakima 
Project,  including  the  Sunnyside  Division  (Conclusions,  Fox 
and  Eder  6,  Appellants’  App.  326,  384). 

Based  upon  the  foregoing  facts  the  Secretary  issued  the 
public  notice  of  March  2,  1909  (Def.  Ex.  4,  95,  Appellee’s  App. 
143,  331),  in  which  it  was  provided  that  the  construction 
charges  would  be  852  per  acre  of  irrigable  land,  and  as  a  part 
of  the  same  public  notice  the  Secretary  also  announced  that 
the  amount  of  water  to  be  furnished  would  be  3  acre-feet  per 
acre  per  annum.  The  announced  charge  of  $52  per  acre  was 
the  then  estimated  cost  of  furnishing  3  acre-feet  per  acre  per 
annum  (Findings,  Fox  and  Eder  18,  Parks  17,  Appellants’  App. 
309,  367,  336). 

The  Secretary  thus  established  by  the  public  notice,  covering 
both  the  Fox  and  Eder  lands,  a  construction  charge  of  $52  per 
acre  for  a  water  right  of  3  acre-feet  per  acre  per  annum.  His 
decision  on  this  question,  involving  the  exercise  of  discretion 
and  judgment,  will  not  be  reviewed  by  the  courts,  where  it  has 
been  fairly  arrived  at  upon  consideration  of  the  factors  involved 
and  the  purposes  of  the  Reclamation  Act  to  be  served,  and  the 


trial  court  so  held  (Conclusions,  Fox  and  Eder  6,  Appellants’ 
App.  326,  384).  The  court’s  holding,  of  course,  is  amply  sup¬ 
ported  by  the  authorities.  Houston  v.  St.  Louis  Packing  Co., 
249  U.  S.  479, 484  (1919),  and  authorities  cited;  Wann  v.  I  ekes, 
67  App.  D.  C.  291,  92  F.  (24)  215,  217  (1937). 

In  the  Parks  case,  the  facts  differ  in  this  respect.  The  Sec¬ 
retary  determined  that  a  construction  charge  of  $10  was  the 
amount  necessary  to  furnish  the  additional  amount  of  water 
required  for  a  full  water  right.  Parks’  predecessors  turned 
over  and  conveyed  to  the  United  States  the  limited  water  right 
which  they  had  previously  had  from  the  Washington  Irrigation 
Company,  plus  $10,  in  consideration  “for  the  benefits  to  be 
derived  from  said  project  of  the  United  States,  the  water  for 
said  lands  to  be  furnished  in  such  amount  and  distributed 
through  the  irrigation  season  as  in  the  case  of  other  like  lands 
in  such  project  which  are  subject  to  the  provisions  of  the  Rec¬ 
lamation  Act.  *  *  The  trial  court  held  the  Secre¬ 
tary  had  authority  to  so  contract  with  appellants’  predecessors 
under  Section  10  of  the  Reclamation  Act  and  it  was  an  appro¬ 
priate  means  of  carrying  into  effect  the  provisions  of  that  Act 
(Parks  Findings  19-21,  Conclusions  <M>,  Appellants’  App. 
337-339,  356,  Def.  Ex.  6;  700).  While  the  facts  differ  slightly, 
the  same  principles  with  respect  to  authority  of  the  Secretary 
to  determine  the  amount  of  water  to  be  delivered  and  the  con¬ 
struction  cost  to  be  charged  for  the  amount  of  water  to  be  de¬ 
livered,  are  applicable  under  the  authorities  cited  above. 

The  contracts,  and  the  public  notice  pursuant  to  which  they 
were  made,  defining  the  amounts  of  water  to  be  delivered  in 
consideration  for  the  construction  charge  announced,  are  def¬ 
inite  and  unambiguous.  The  Eder  and  Fox  contracts  were 
made  pursuant  to,  and  in  the  light  of,  the  public  notice  of 
March  2,  1909.  In  the  Eder  contract  the  predecessors  in 
interest  of  the  appellant  Eder  agreed  that  the  amount  to  be 
paid  as  a  construction  charge  would  be  $52  per  acre;  and  it 
was  further  agreed  in  the  water  right  contract  that 

the  quantity  of  water  to  be  furnished  hereunder  shall 

be  3  acre-feet  per  acre  of  irrigable  land  *  *  *. 

Under  the  same  basic  public  notice  providing  for  a  charge  of 
$52  per  acre  for  a  water  right  of  3  acre-feet  per  acre  per  annum, 
the  predecessors  in  interest  of  appellants  Fox  entered  into  con¬ 
tracts  in  which  it  was  agreed  that  the  amount  to  be  paid  as 
construction  charges  would  be  $52  per  acre.  Measured  in 
terms  of  acre-feet  per  acre  per  annum,  the  provisions  of  the  con¬ 
tracts  applicable  to  the  Fox  lands,  that  the  measure  of  the  water 
right  shall  in  no  case  exceed  the  share  proportionate  to  irri- 
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gable  acreage  of  the  water  supply  actually  available,  are  the 
same  in  effect  as  the  provisions  applicable  to  the  Eder  lands 
for  the  uncontradicted  evidence  showed,  and  the  court  found, 
that  the  amount  of  irrigable  land  included  in  the  Sunnyside 
Division  and  the  amount  of  water  actually  available  for  land 
under  the  division  is  such  that  the  share  proportionate  to 
irrigable  acreage  is  equivalent  to  3  acre-feet  per  acre  per 
annum  (Fox  Finding  20,  Appellants’  App.  310,  Appellee’s  App. 
194-195). 

This  interpretation  is  consistent  with  official  Government 
publications  made  available  to  the  water  users  at  that  time. 
Besides  the  formal  official  announcement  of  the  terms  of  the 
water  right  contracts,  $52  per  acre  for  3  acre-feet  of  water  per 
acre,  made  in  the  public  notice  of  March  2.  1909,  and  in  the 
Eighth  Annual  Report,  the  official  information  prepared  for 
prospective  water  users  on  the  Sunnyside  Division  of  the 
Yakima  project  was  that  contained  in  the  pamphlet  “Irrigation 
Projects  of  the  United  States,”  published,  with  the  approval 
of  the  Secretary  of  the  Interior  in  1910,  prior  to  the  date  when 
the  predecessors  of  Eder  and  Fox  entered  into  their  water  right 
contracts  with  the  United  States.  This  pamphlet  (Def.  Ex. 
70,  Appellee’s  App.  215)  sets  forth  for  the  information  of  the 
water  users  that  the  terms  of  the  water  right  contracts  are 
$52  per  acre  for  3  acre-feet  of  water  per  annum.  Likewise,  in 
the  annual  reports  made  by  the  Secretary  of  the  Interior  to 
Congress  under  the  provisions  of  the  Reclamation  Act,  from 
the  seventh  to  the  twenty-fifth,  inclusive  (1907-1926),  the  Sec¬ 
retary  of  the  Interior  announced  the  water  duty  on  the  Sunny¬ 
side  Division  of  the  Yakima  project  as  3  acre-feet  per  annum 
at  the  farm  (Finding,  Fox  21,  Eder  20,  Parks  18,  Appellants’ 
App.  311,  369,  337,  Def.  Ex.  11,  Appellee’s  App.  148). 

In  the  Parks’  contract,  which  was  made  in  1907,  Article  8 
specifically  provides  that  “the  amount  of  water  to  be  furnished 
hereunder  shall  be  3  acre-feet  per  annum  per  acre  measured  at 
the  land  or  as  much  more  water  as  will  be  required  to  success¬ 
fully  irrigate  the  land,  the  amount  so  required  to  be  deter¬ 
mined  by  the  authorized  agent  of  the  United  States”  *  *  *. 

The  trial  court  held  that  appellants’  contracts  with  the 
United  States,  and  in  particular  the  provisions  of  the  para¬ 
graphs  thereof  relating  to  the  amount  of  water  to  be  furnished, 
were  appropriate  means  for  carrying  the  provisions  of  the 
Reclamation  Act  into  effect,  and  the  same  were  made  in  accord¬ 
ance  with  the  authority  and  discretion  of  the  Secretary  of  the 
Interior  under  the  provisions  of  that  act,  and  that  the  contracts 
are  valid,  binding  alike  on  the  United  States  and  on  the  land- 


23 


owners  who  subscribed  to  them  and  on  their  successors  in  inter¬ 
est.  Nowhere  do  appellants  in  their  brief  contend  that  the 
trial  court  was  not  correct  in  this  respect. 

B.  The  Secretaries  of  the  Interior,  or  their  representatives  and  subordinates, 
took  no  action  between  the  issdance  of  the  March  2,  1909,  notice  and  the 
October  17,  1920,  and  May  5, 1922,  notices  which  modified  or  rendered  in¬ 
operative  the  terms  of  the  water  right  contracts 

The  trial  court’s  holding,  on  the  validity  of  the  contracts, 
and  its  interpretation  of  the  terms  of  those  contracts,  cannot 
be  seriously  challenged.  Nor  can  appellants  successfully  chal¬ 
lenge  the  facts  established  at  the  trial  that  the  successive 
Secretaries  of  the  Interior,  or  their  representatives  and  subor¬ 
dinates,  took  no  action  between  the  issuance  of  the  March  2, 
1909,  notice  and  the  October  17, 1930.  and  May  5, 1932,  notices 
which  modified  or  rendered  inoperative  the  terms  of  the  water 
right  contracts. 

In  this  connection,  appellants  argue  (Appellants’  Br.  30, 
Point  III),  and  it  was  alleged  in  paragraph  VII  of  their 
amended  complaints  (Appellants’  App.  5,  52,  74)  that  the  suc¬ 
cessive  Secretaries  of  the  Interior,  their  respresentatives  and 
subordinates,  after  the  issuance  of  the  March  2,  1909,  order, 
uniformly,  and  at  all  times,  construed  the  contracts  as  entitling 
appellants  to  a  sufficient  amount  of  water  to  irrigate  benefi¬ 
cially  and  successfully  their  lands;  that  the  amount  of  water 
required  for  each  tract  was  determined  by  the  representatives 
and  subordinates  of  the  Secretary  of  the  Interior  from  a  factual 
investigation  by  going  upon  the  land  from  time  to  time,  from 
a  personal  examination  of  the  same,  the  crops  growing  thereon, 
and  the  water  requirements  thereof;  that  pursuant  to  the  prac¬ 
tical  construction  made  by  the  representatives  and  subordi¬ 
nates  of  the  Secretary  it  was  determined  by  the  successive 
Secretaries  of  the  Interior  that  4.48  acre-feet  in  the  Fox  case, 
5.56  acre-feet  in  the  Eder  case,  and  6  acre-feet  in  the  Parks  case, 
was  necessary  to  irrigate  beneficially  their  land,  and  that  for  a 
period  of  more  than  twenty  years  that  amount  of  water  has 
been  delivered  and  has  at  all  times  been  beneficially  used  for 
irrigation  purposes. 

These  allegations  were  assumed  to  be  true  when  Justice 
Bailey,  who  tried  these  cases,  denied  defendant’s  motions  to 
dismiss  the  amended  complaints,  and  upon  defendant’s  appeals 
thereform  in  this  Court  and*  in  the  Supreme  Court.  The  fal¬ 
lacy  now  of  appellants’  argument  is  that  they  still  assume  these 
allegations  to  be  true.  The  evidence  at  the  trial  established 
the  material  facts  to  be  just  the  opposite  to  those  alleged,  and 
the  trial  court  so  found. 
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The  trial  court  did  find  that  prior  to  1930  water  deliveries 
in  excess  of  3  acre-feet  per  acre  per  annum,  and  in  excess  of  the 
Johnston  determination,  have  been  made  for  appellants’  lands 
and  for  the  lands  of  other  water  users  in  the  Sunnyside  Valley 
Irrigation  District.  The  court  found,  however,  that  beneficial 
use  has  not  been  the  method  of  measuring  water  deliveries.  On 
the  contrary,  the  method  of  delivery  known  as  the  “holler” 
system  has  been  the  basis  and  measure  of  deliveries  of  excess 
water.  Under  the  “holler”  system  the  water  user  who  called 
for  extra  water,  generally  received  it  if  the  ditch  rider  or  water- 
master  had  it  available  for  delivery,  regardless  of  whether  it  was 
or  was  not  in  excess  of  contract  amounts,  and  regardless  of 
whether  it  was  or  was  not  needed  for  beneficial  use  (Findings, 
Fox  23,  Eder  22,  Parks  32,  Appellants’  App.  311, 369, 342) .  The 
trial  court  further  found  that  the  ditch  riders,  watermasters, 
and  other  employees  of  the  Reclamation  Bureau  who  delivered 
excess  water  under  the  “holler”  system  were  not  qualified  to 
determine  the  amounts  of  water  needed  for  benficial  use  on  the 
lands  and  were  not  authorized  by  the  Secretary  of  the  Interior 
to  make  any  such  determination,  and  in  delivering  water  under 
the  “holler”  system  made  only  superficial  inspections  of  the 
land  in  most  cases,  if  any  inspections  at  all  (Findings,  Fox  25, 
Eder  24,  Parks  34,  Appellants’  App.  312, 370, 342). 

Appellants’  bald  assertion  in  attacking  these  findings  (Ap¬ 
pellants’  Br.  55)  that  “none  of  the  findings  that  the  ‘holler’ 
system  has  been  the  basis  and  measure  of  deliveries  of  excess 
water  are  supported  by  the  evidence”  finds  no  support  in  the 
record.  Appellants,  in  their  appendix,  have  printed  only  those 
parts  of  the  evidence  favorable  to  appellants,  and  significantly 
omit  the  evidence,  including  the  testimony  of  appellants’  own 
witnesses,  which  supports  the  findings.  These  findings  are 
fully  supported  by  appellants’  own  witnesses  (Appellee’s  App. 
76;  31,  33-34;  37-38;  39-40;  45;  58;  87-88;  48-49;  14;  23;  46 
Appellants’  App.  551;  487). 

For  example,  counsel  for  appellants  significantly  omits  the 
testimony  of  Fred  H.  Langford,  one  of  appellants’  witnesses, 
who  testified  that  deliveries  of  excess  water  had  been  made 
on  the  basis  of  the  “holler”  system  and  not  beneficial  use.  On 
direct  examination,  in  reply  to  the  question,  “Do  you  know 
the  general  custom  and  practice  in  the  Yakima  Valley  and 
Sunnyside  Valley  Irrigation  District  with  reference  to  water 
deliveries  prior  to  these  public  notices?”,  he  testified,  “Well,  it 
was  a  good  deal  like  Mr.  Scroggs  has  testified  here :  it  was  the 
‘holler’  system;  what  a  man  really  figured  he  needed.  In  my 
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own  case  that  was  true.  We  got  what  we  asked  for  if  it  could 
be  done”  (Appellee’s  App.  76). 

Also,  counsel  for  appellants  omitted  the  testimony  of  appel¬ 
lants’  witness,  Maurice  D.  Scroggs,  Irrigation  Manager  of  the 
Sunnyside  Division.  On  cross-examination,  he  testified: 

Q.  Mr.  Scroggs,  you  stated,  I  believe,  on  direct  exami¬ 
nation  that  the  system  or  practice  under  which  surplus 
water  was  delivered,  when  there  was  surplus  water,  was 
delivered  according  to  “holler.”  Was  that  an  expres¬ 
sion  that  originated  with  you? — A.  No. 

Q.  Was  it  an  expression  in  common  use  when  you 
came  to  the  project? — A.  It  was  used  around  the  office 
at  the  time  I  came. 

Q.  And  has  been  used  ever  since? — A.  I  remember 
particularly  the  maintenance  engineer  who  was  there 
when  I  came,  M.  J.  Dowd,  remarked  to  me  that  he  hoped 
we  could  get  away  from  this  delivery  of  water  in  accord¬ 
ance  with  “holler.” 

Q.  That  meant  that  a  man  hollered  for  water  and  got 
it?  Is  that  what  it  meant? — A.  What  it  meant,  of 
course,  was  that  all  these  deliveries  of  additional  water 
originated  in  the  request  or  the  complaint  of  the  water 
user. 

Q.  The  man  who  hollered  the  loudest  and  oftenest 

usually  got  the  most  water? 

*  *  *  *  * 

A.  Well,  I  should  say,  generally  speaking,  that  was 
the  case  (Appellee’s  App.  34). 

Also,  the  testimony  of  Chris  A.  Christiansen,  one  of  the 
watermasters,  is  omitted.  On  cross-examination,  Christian¬ 
sen  testified  that  the  “holleP’  system  was  the  method  of  deliv-  ' 
ering  extra  water,  and  was  the  way  water  users  got  surplus 
water.  (Appellee’s  App.  45.) 

Both  watermasters,  Christiansen  and  Cheyne,  testified  that 
even  if  the  water  user  neglected  his  water,  he  was  given  excess 
water  if  he  asked  for  it  and  it  was  available  (Appellee’s  App. 
44,46). 

Appellants,  in  support  of  their  Point  III,  page  33  of  their 
brief,  rely  on  the  ditch  riders’  written  instructions  (PI.  Ex. 
No.  11,  Appellants’  App.  974),  and  particularly  to  the  sentence 
in  the  instructions:  “The  delivery  must  be  limited  at  all  times 
to  the  amount  beneficially  used.”  When  asked  by  counsel  for 
appellants  if  that  was  the  basis  on  which  deliveries  were  made 
for  the  Parks  tract,  Mr.  Scroggs  replied:  “Not  strictly;  not 
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strictly,  Mr.  Chaffee,  for  the  reason  that  we  had  a  surplus  of 
water  and  the  tendency  was,  of  course,  to  deliver  in  accordance 
to  what  we  call  the  ‘holler’  system.”  He  was  then  asked,  “Did 
you  give  the  ditch  riders  other  oral  instructions  to  supersede 
these  written  instructions,”,  and  the  witness  replied,  “They 
were  told  to  take  care  of  their  water  users”  (Appellee’s 
App.  31). 

The  watermaster,  Christiansen,  when  asked  if  “beneficial 
use”  was  the  rule  he  tried  to  follow  in  supervising  water  deliv¬ 
eries,  he  replied :  “Oh,  I  couldn’t  say  as  to  that.”  (Appellants’ 
App.  455). 

With  regard  to  the  ditch  riders’  written  instructions  dated 
1932  (PI.  Ex.  No.  11),  John  S.  Moore,  Project  Superintendent, 
was  questioned  on  direct  examination  as  appellants’  witness, 
as  to  whether  there  was  any  other  rule  or  measure  of  delivering 
water  besides  that  of  “beneficial  use”  set  forth  in  the  written 
instructions.  Moore  replied:  “The  rules  and  regulations  were 
not  adhered  to  strictly  in  that  respect  either  prior  to  1930  or 
subsequent  to  that  date”  (Appellants’  App.  443).  Moore  tes¬ 
tified  further  that  in  1932  and  1933,  while  subject  to  the  in¬ 
junction,  “We  made  deliveries  very  largely  on  the  basis  of 
demand,  or  request,  from-  the  water  users  or  landowners, 
through  the  ditch  riders  to  the  watermaster  and  irrigation  man¬ 
ager.”  He  added  further  “It  was,  in  a  general  way,  very 
similar  to  what  had  been  the  practice  for  some  years  prior” 
(Appellee’s  App.  37-38). 

It  is  abundantly  clear  that  the  “holler”  system  rather  than 
beneficial  use  was  the  basis  of  water  deliveries.  Excessive  de¬ 
liveries  for  appellants’  lands  were  made  during  the  period  when 
construction  of  the  reservoirs  was  in  advance  of  construction 
of  the  canal  systems  when  there  was  available  at  times  a  large 
surplus  of  stored  water,  not  then  required  for  irrigation  of  the 
lands  in  those  project  divisions  for  which  canal  systems  were 
not  yet  constructed.  In  the  progressive  construction  of  the 
various  divisions  of  the  Yakima  project,  the  construction  of 
reservoirs  generally  preceded  construction  of  the  canal  systems 
for  distribution  of  the  project  water  supply  to  the  lands  to  be 
irrigated.  Also,  the  reclamation  of  lands  under  the  completed 
canal  systems  was  gradual.  The  surplus  water  supply  result¬ 
ing  from  this  order  of  project  construction  and  development 
was  only  temporarily  available  until  completion  of  the  canal 
system  designed  to  carry  such  water  supply  and  the  develop¬ 
ment  of  the  lands  under  the  canal  systems.  Another  source 
of  supply  for  excess  water  deliveries  was  water  belonging  to 
temporarily  idle  lands  in  the  Sunnyside  Valley  Irrigation  Dis- 
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trict  which  were  not  using  the  -water  provided  for  them  by- 
contracts  of  their  owners  with  the  United  States  (Fox  and 
Eder  Findings  32,  33,  Parks  39,  40,  Appellants’  App.  313-314, 
372;  344;  Appellee’s  App.  39^41 ;  211 ;  223-224). 

The  trial  court’s  finding  that  the  ditch  riders  and  water- 
masters,  and  other  local  employees  of  the  Reclamation  Bureau, 
who  delivered  excess  water  under  the  “holler”  system,  were  not 
qualified  to  determine  the  amount  of  water  needed  for  beneficial 
use  on  the  lands,  and  were  not  authorized  by  the  Secretary  of 
the  Interior  to  make  such  determinations,  and  in  delivering 
water  under  the  “holler”  system  made  only  a  superficial  in¬ 
spection  of  the  lands  in  most  cases,  if  any  inspection  at  all, 
wdiich  appellants  attack  (Appellants’  Br.  Point  XII,  page  62), 
is  essentially  a  part  of  the  finding  that  the  “holler”  system 
rather  than  beneficial  use  has  been  the  basis  and  measure  of 
water  deliveries.  Appellants  do  not  contend  that  there  is  no 
evidence  to  support  this  finding.  Appellants  say  that  it  is 
conflicting.  The  great  weight  of  the  evidence  supports  this 
related  finding  (Appellee’s  App.  23;  44-45;  47-50;  58-59;  23; 
46;  29-30;  37-38,  Appellants’  App.  404  ;  455;  460). 

Appellants,  and  others  similarly  situated,  were  delivered 
“contract  measurement”  which  was  fixed  on  the  basis  of  3  acre- 
feet  per  acre  per  annum.  The  ditch  rider  was  given  from  15 
to  25  percent  leeway  above  that;  and  within  this  leeway  the 
ditch  rider  delivered  additional  waters  on  the  basis  of  the  “hol¬ 
ler”  system.  Beyond  the  leeway  given  to  the  ditch  rider,  addi¬ 
tional  water  was  delivered  by  an  extension  of  the  “holler” 
system  to  a  point  within  the  hearing  of  the  watermaster. 
Sometimes  the  “holler”  was  made  by  telephone,  sometimes  it 
was  transmitted  to  the  ditch  rider;  and  in  a  few  instances  was 
made  to  the  division  manager,  who  passed  it  back  to  the  w-ater- 
master  (Appellee’s  App.  29-30,  37-38).  In  no  instance  does  it 
appear  that  the  watermaster  or  the  ditch  rider  ever  made  more 
than  a  superficial  inspection  of  the  lands  of  the  water  user  who 
“hollered.”  This  is  indicated  by  the  testimony  of  Christian¬ 
sen,  the  watermaster  who  supervised  the  ditch  riders  serving 
the  Fox  and  Eder  lands.  On  direct  examination  by  counsel 
for  appellants,  regarding  the  irrigation  furrows  which  Chris¬ 
tiansen  thought  were  too  long,  Christiansen  testified  “the 
reason  I  noticed  this  particularly  was  because  there  is  a 
highway  coming  along  here  [indicating]  and  I  could  not 
help  seeing  those  furrows.  That  is  why  I  referred  to 
them.”  In  reply  to  the  question  as  to  whether  “these  little 
rills  [indicating]  are  too  long,”  Christiansen  testified  “I  don’t 
know  about  these.  I  haven’t  looked  at  it  that  close.”  On 
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cross  examination,  Christiansen  testified  that  the  part  of  the 
Eder  land  which  he  usually  observed,  was  the  part  next  to  the 
road,  and  that  as  to  the  other  parts  of  the  farm,  not  readily 
seen  from  the  road,  he  didn’t  know  much  about.  “No;  I  have 
no  occasion  to  go  over  it”  (Appellee’s  App.  44-45). 

In  response  to  the  question  “has  the  ditch  rider  or  water- 
master  come  on  your  place  to  look  over  it,”  appellant  Parks 
testified  as  to  “one  time”  (Appellants’  App.  404).  The  water- 
master,  Cheyne,  on  direct  examination  as  appellants’  witness, 
testified  as  to  two  times  he  had  been  on  the  place;  and  testified 
further  that,  outside  of  those  two  times  “Mr.  Shearer,  the  ditch 
rider,  had  full  sway  there,  and  as  I  said  before,  whenever  I  had 
any  complaints  from  Mr.  Parks  I  would  let  him  handle  it  when 
we  had  the  water  to  spare”  (Appellants’  App.  460). 

L.  D.  Allen,  a  brother  of  George  D.  Allen,  Parks’  predecessor 
in  interest,  on  direct  examination  as  appellants’  witness 
testified : 

Q.  State  what  the  ditch  rider  or  watermaster  would 
do  relative  to  looking  over  your  place  when  you  asked 
for  more  water? — A.  I  don’t  know,  but  I  don’t  think 
either  one  of  them  ever  examined  the  place  really  to  see 
whether  I  needed  water  or  not.  If  he  felt  disposed  to 
do  it  he  might  give  me  a  little  more  water,  but  that 
would  be  about  all  there  would  be  to  it.  I  don’t  know 
whether  any  of  them  ever  examined  the  land  to  see 
whether  it  ever  really  needed  any  more  water  or  not 
(Appellee’s  App.  23). 

The  practice  and  qualifications  of  the  ditch  riders,  Earl 
Shearer  and  Dale  Smith,  are  indicated,  without  further  com¬ 
ment,  by  the  following  testimony  on  direct  examination  as 
appellants’  witnesses.  When  Shearer  was  asked  if  he  exercised 
his  judgment  and  discretion  in  giving  the  water  users  an  excess 
up  to  25  percent  over  contract  amounts,  he  replied  no ;  that  he 
gave  it  to  all  of  them  when  they  wanted  it  (Appellee’s  App.  49). 

When  asked  what  motivated  him  to  recommend  or  notrec- 
ommend  the  delivery  of  extra  water,  the  witness  replied  that 
he  did  not  know  (Appellee’s  App.  48).  In  questioning  Shearer 
regarding  his  duties,  and  whether  he  knew  whether  the  water 
users  needed  extra  water  or  not,  the  witness  replied:  “You 
know  that  isn’t  a  ditch  rider’s  duty.”  (Appellee’s  App.  49). 

Dale  Smith,  the  other  ditch  rider,  testifying  on  direct  exam¬ 
ination  as  appellants’  witness,  in  connection  with  his  duties 
as  a  ditch  rider,  said  he  had  made  no  observations  as  to  the  dif¬ 
ference  in  water  requirements  in  sandier  lands  and  heavier 
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lands.  Also,  in  connection  with  his  experience  in  irrigating,  he 
was  asked,  “And  from  your  experience  in  irrigating  that  land 
from  1911  to  1922,  did  you  ascertain  how  much  water  was 
needed  to  successfully  irrigate  it,  to  farm  it?”  The  witness 
replied:  “I  kept  no  track  of  it  at  all”  (Appellee’s  App.  59). 

Both  ditch  riders  testified  that  they  had  no  knowledge,  or 
any  way  of  determining,  how  much  water  was  delivered  to  the 
farm  from  a  lateral  serving  several  farms,  including  appellants, 
and  they  had  no  means  of  knowing  how  much  water  was  lost 
by  evaporation  or  seepage  before  reaching  the  land  (Appellee’s 
App.  50, 59). 

The  evidence  is  indisputable,  with  respect  to  the  public 
notice  lands,  that  the  successive  Secretaries  of  the  Interior 
did  not  between  the  issuance  of  the  March  2,  1909  notice  and 
October  17, 1930  notice  make  any  determination  of  the  amounts 
of  water  needed  for  beneficial  use,  and  did  not,  through  their 
representatives  and  subordinates,  determine  that  the  amounts 
delivered  in  the  past  upon  the  basis  of  the  “holler”  system, 
were  necessary  for  beneficial  use,  and  the  trial  court  so  found. 
On  the  contrary,  the  trial  court  found  that  in  the  annual  reports 
made  by  the  successive  Secretaries  of  the  Interior  to  Congress 
under  the  provisions  of  the  Reclamation  Act,  from  the  seventh 
to  the  twenty-fifth,  inclusive,  the  Secretary  announced  a  water 
duty  on  the  Sunnyside  Division  of  the  Yakima  project  of  3  acre- 
feet  per  acre  per  annum  (Findings,  Fox  21,  Eder  20,  Parks  18, 
Appellants’  App.  311,  369,  337,  Def.  Ex.  11,  Appellee’s  App. 
148).  Likewise,  regarding  the  Parks’  land,  the  evidence  is  un¬ 
contradicted  that  there  never  was  prior  to  the  1930  notice  and 
until  the  appointment  of  W.  W.  Johnston  by  the  Secretary 
of  the  Interior  pursuant  to  that  notice,  any  authorized  deter¬ 
mination  by  any  officer  or  agent  of  the  United  States  of  the 
amount  of  water  needed  for  beneficial  use  and  the  trial  court 
so  found  (Parks  Findings  22  and  31,  Appellants’  App.  339, 
342,  Appellee’s  App.  194;  34r35;  Def.  Exs.  71  and  72;  216-221). 

Also,  appellants’  assertion  (Appellants’  Br.  32)  that  by 
public  notices  issued  prior  to  1930  public  notice  lands  were 
classed  into  Classes  A,  B,  and  C  as  to  minimum  water  require¬ 
ments  and  approved  by  the  Secretary,  is  misleading  and  the 
facts  are  not  as  represented.  The  operation  and  maintenance 
notices  from  1917  through  1923  (Def.  Ex.  12  to  16,  Appellee’s 
App.  149-152),  shows  that  the  classifications  named  in  the 
operation  and  maintenance  notices  were  devices  solely  for 
the  distribution  of  operation  and  maintenance  expenses  and 
were  not  determinations  of  amounts  of  water  needed.  Further, 
the  classifications  were  made  by  the  Sunnyside  Valley  Irrigation 
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District  and  not  by  the  United  States  or  any  officer,  employee, 
or  representative  of  the  United  States. 

Further,  the  evidence  clearly  establishes,  contrary  to  appel¬ 
lants’  contention,  that  the  subordinates  and  representatives  of 
the  successive  Secretaries  of  the  Interior  did  not  after  issuance 
of  the  March  2,  1909  notice  make  any  determination  of  the 
amounts  of  water  needed  for  beneficial  use.  The  evidence 
does  affirmatively  establish,  however,  that  prior  to  1930  deliv¬ 
ery  of  water  was  on  the  basis  of  the  “holler'’  system  rather  than 
beneficial  use.  Water  was  delivered  when  available  regardless 
whether  it  was  or  was  not  needed  for  beneficial  use;  and  the 
ditch  riders  and  watermasters  were  neither  authorized  nor 
qualified  to  determine  the  amount  of  water  needed  for  bene¬ 
ficial  use  and,  in  delivering  water  pursuant  to  the  “holler” 
system,  in  most  cases  made  only  a  superficial  inspection  of  the 
land,  if  any  inspection  at  all. 

The  court  so  found,  and  its  findings  as  appellee  has  pointed 
out,  are  fully  supported  by  the  evidence.  It  follows  that,  while 
during  this  period  water  temporarily  available  was  delivered  in 
excess  of  contract  amounts,  pursuant  to  the  “holler”  system,  by 
the  employees  and  subordinates  of  the  Secretary,  who  admit¬ 
tedly  made  no  attempt  to  determine  beneficial  use.  and  obvious¬ 
ly  were  not  qualified,  their  practice  cannot  be  construed  as 
modifying  or  rendering  inoperative  the  terms  of  the  water  right 
contracts.3 

C.  The  action  of  the  Secretary  in  issuing  the  notices  of  October  17,  1930, 
and  May  5, 1932,  was  not  arbitrary,  capricious,  or  unreasonable 

The  water  right  contracts  between  the  United  States  and  ap¬ 
pellants’  predecessors  being  valid  contracts,  made  in  accordance 
with  the  authority  and  the  discretion  of  the  Secretary  of  the  In¬ 
terior  under  the  provisions  of  the  Reclamation  Act,  and  the  defi¬ 
nite  and  unambiguous  terms  of  those  contracts  not  having  been 
modified  or  rendered  inoperative  by  the  actions  of  the  succes¬ 
sive  Secretaries  of  the  Interior,  or  their  subordinates  and  em¬ 
ployees,  and  the  trial  court  so  holding,  the  sole  question  re¬ 
mains — was  the  action  of  the  Secretary  of  the  Interior  in  issu¬ 
ing  the  1930  and  1932  notices,  arbitrary,  capricious,  or  unrea¬ 
sonable?  At  the  outset,  no  substantial  argument  can  be  made, 
in  view  of  the  facts  thus  far  established,  that  the  Secretary  did 

*  Even  if  the  facts  supported  appellants*  allegations,  appellants’  argument 
that  the  “practical  construction”  should  prevail  in  interpreting  the  terms 
of  the  contracts  is  not  sound.  It  is  well  established  that  evidence  of  usage 
or  custom  is  not  admissible  to  vary  or  contradict  contracts,  the  terms  of 
which  are  definite  and  unambiguous.  Moore  v.  XI.  S.,  196  U.  S.  157,  166 
(190-1)  ;  Wilkins  v.  Kissinger,  90  Wash.  447,  156  Pac.  3S9  (1916)  :  Keen  v. 
Swanson,  129  Wash.  269,  224  Pac.  574  (1924)  ;  R.  J.  Menz  Lumber  Co.  v. 
E.  J.  McNeeley  rf  Co.,  5S  Wash.  223, 10S  Pac.  621,  624  (1910). 
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not  have  authority  to  issue  the  1930  and  1932  notices.  The 
trial  court  held  that  appellants’  contracts  with  the  United 
States  and,  in  particular  the  paragraphs  defining  the  amounts 
of  water  to  be  furnished,  and  the  notice  of  October  17, 1930,  in 
the  Eder  and  Fox  cases,  and  the  notices  of  October  17,  1930, 
and  May  5, 1932,  in  the  Parks  case,  were  appropriate  means  for 
carrying  into  effect  the  provisions  of  the  Reclamation  Act. 
Specifically,  the  notices,  which  were  merely  the  instrumental¬ 
ities  adopted  by  the  Secretary  to  enforce  the  terms  of  the  water 
right  contracts,  were  issued  within  the  scope  of  the  Secretary’s 
authority  and  in  the  exercise  of  sound  discretion  vested  in  him 
by  Section  10  of  the  Reclamation  Act,  and  the  trial  court  so 
held  (Conclusions,  Fox  and  Eder  1,  5,  Parks  1,  6,  Appellants’ 
App.  324, 325;  383, 384;  355, 356). 

It  is  a  conclusively  settled  doctrine  that  the  courts  will  not 
examine  into  or  control  the  actions  of  an  administrative  official 
of  the  Government  performed  in  the  exercise  of  a  lawfully 
vested  discretion  unless  it  is  clearly  shown  that  he  acted  arbi¬ 
trarily,  capriciously,  or  in  bad  faith.  This  doctrine  is  so  well 
established  and  so  familiar  to  this  court  that  reference  need  be 
made  for  the  court’s  convenience  only  to  a  few  of  the  innumer¬ 
able  authorities.  In  Wilbur  v.  Minidoka  Irr.  Dist.,  60  App. 
D.  C.  205,  50  F.  (2d)  495  (1931),  cert.  den.  284  U.  S.  634,  the 
Minidoka  District  sought  an  injunction  against  the  then  Secre¬ 
tary’s  action  under  the  Reclamation  Act  in  crediting  part  of 
the  profits,  resulting  from  rentals  of  irrigation  water  to  another 
division  of  the  project  and  not  to  the  Minidoka  and  Burley 
Districts.  In  holding  that1  the  bill  of  complaint  should  have 
been  dismissed,  this  Court  refers  to  Section  10  of  the  Reclama¬ 
tion  Act  as  the  authority  under  which  the  Secretary  acted. 
This  Court  (p.  496)  quoted  with  approval  the  following  lan- 
gauge  from  Louisiana  v.  McAdoo,  234  U.  S.  627,  633  (1914): 

There  is  a  class  of  cases  which  held  that  if  a  public 
officer  be  required  by  law  to  do  a  particular  thing,  not 
involving  the  exercise  of  either  judgment  or  discretion, 
he  may  be  required  to  do  that  thing  upon  application  of 
one  having  a  distinct  legal  interest  in  the  doing  of  the 
act.  Such  an  act  would  be  ministerial  only.  But  if  the 
matter  in  respect  to  which  the  action  of  the  official  is 
sought  is  one  in  which  the  exercise  of  either  judgment 
or  discretion  is  required,  the  courts  will  refuse  to  sub¬ 
stitute  their  judgment  or  discretion  for  that  of  the  offi¬ 
cial  intrusted  by  law  with  its  execution.  Interference 
in  such  a  case  would  be  to  interfere  with  the  ordinary 
functions  of  government. 
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This  Court  applied  the  same  principle,  after  a  full  discussion 
of  the  authorities,  in  United  States  v.  I  ekes,  69  App.  D.  C.  324, 
101  F.  (2d)  248,  252  (1938).  Supreme  Court  decisions  on  the 
same  proposition,  not  cited  in  the  opinions  of  the  cases  just 
referred  to,  include:  A.  T.  &  T.  Co.  v.  United  States ,  299  U.  S. 
232,  236-237  (1936);  Dakota  Cent.  Tel.  Co.  v.  South  Dakota, 
250  U.  S.  163,  184  (1919);  Ness  v.  Fisher,  223  U.  S.  683,  691- 
692  (191 1)-;  Gaines  v.  Thompson,  7  Wall.  347,  351-352  (1868). 

With  respect  to  the  Parks  case,  the  same  conclusion  is  re¬ 
quired  on  another  well-established  doctrine.  The  notice  of 
October  17, 1930,  provided  with  respect  to  the  old  supplemental 
lands,  that  the  determination  “by  the  authorized  agent  of  the 
United  States”  of  the  amount  of  water  required  “to  successfully 
irrigate”  the  lands,  as  provided  in  the  old  supplemental  con¬ 
tracts,  would  be  made  during  the  year  1931,  and  deliveries  to 
such  lands  in  1932  and  subsequent  years  would  be  governed  by 
such  determination.  The  notice  of  May  5, 1932,  which  relates 
solely  to  the  old  supplemental  lands,  adapted  the  determination 
made  by  W.  W.  Johnston  as  to  the  amounts  required  “to  suc¬ 
cessfully  irrigate  the  land,”  including  the  land  of  appellants 
Parks.  Thus,  in  addition  to  the  authority  and  discretion  vested 
in  the  Secretary  by  Section  10  of  the  Reclamation  Act  to  issue 
the  notices,  the  question  as  to  the  amount  of  water  “required  to 
successfully  irrigate  the  land”  of  appellants  Parks  was  a  ques¬ 
tion  of  fact,  the  determination  of  which  was  committed  to  the 
Secretary  of  the  Interior  by  appellants’  own  contract  with  the 
United  States.  It  is  equally  well  settled  that  the  courts  will 
not  question  the  action  taken  by  a  government  official  in  the 
exercise  of  a  power  and  discretion  granted  him  by  contract. 
As  stated  by  the  Supreme  Court  in  Kihlberg  v.  United  States, 
97  U.  S.  398,402  (1878): 

*  *  #  it  is  sufficient  that  the  parties  expressly 
agreed  that  distances  should  be  ascertained  and  fixed  by 
the  chief  quartermaster,  and  in  the  absence  of  fraud  or 
such  gross  mistake  as  would  necessarily  imply  bad 
faith,  or  a  failure  to  exercise  an  honest  judgment,  his 
action  in  the  premises  is  conclusive  upon  the  appellant 
as  well  as  upon  the  government.  The  contract  being 
free  from  ambiguity,  no  exposition  is  allowable  con¬ 
trary  to  the  express  words  of  the  instrument.'* 

4 To  the  same  effect  are:  United  States  v.  Callahan  Walker  Construction 
Co.,  No.  65,  U.  S.  Sap.  Ct.  Nov.  9, 1942 ;  Merrill-Ruckgaber  Co.  v.  United  States, 
241  U.  S.  387,  393  (1916) ;  Ripley  v.  United  States,  223  U.  S.  695,  702  (1911) ; 
United  States  v.  Barlow,  184  U.  S.  123, 133  (1902)  ;  United  States  v.  Gleason, 
175  U.  S.  588,  602  (1900) ;  Chicago  <£  Santa  Fe  Railroad  v.  Price,  138  U.  S.  185, 
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The  conclusion  that  the  courts  will  not  inquire  into  the  man¬ 
ner  in  which  the  Secretary  exercised  the  discretion  vested  in 
him  by  law  in  the  absence  of  a  clear  showing  of  arbitrariness* 
capriciousness,  or  bad  faith,  is  required  on  even  another  well- 
established  doctrine — that  of  the  presumption  of  regularity  as 
applied  to  the  acts  of  public  officers.  Procter  &  Gamble  Co.  v. 
Coe ,  68  App.  D.  C.  246,  96  F.  (2d)  518,  521  (1938);  United 
States  v.  Chemical  Foundation ,  272  U.  S.  1,  14-15  (1926). 

Since  the  Secretary,  under  Section  10  of  the  Reclamation 
Act,  has  full  authority  and  discretion  “to  perform  any  and  all 
acts  and  to  make  such  rules  and  regulations  as  may  be  neces¬ 
sary  and  proper”  to  effectuate  the  purposes  of  the  act,  his  ex¬ 
ercise  of  that  authority  and  discretion  by  issuing  the  notices 
to  enforce  the  terms  of  the  contracts  will  not  be  inquired  into 
by  this  Court  in  the  absence  of  a  clear  showing  of  arbitrariness* 
capriciousness,  or  bad  faith.  With  these  principles  in  mind, 
the  facts  and  circumstances  surrounding  the  issuance  of  the 
1930  and  1932  notices  will  be  briefly  reviewed. 

The  trial  court’s  findings  with  respect  to  these  facts  have 
been  briefly  summarized  in  the  Statement,  supra,  pp.  7-8. 
These  findings  are  fully  supported  by  the  evidence.  In  1930, 
the  project  was  in  the  middle  of  a  cycle  of  dry  years  and  the  run¬ 
off  of  the  Yakima  River  was  far  below  normal.  Hold-over 
storage  in  the  project’s  reservoir  was  very  small.  In  1930  not 
only  was  the  project  facing  years  of  water  shortage,  but  also  the 
period  of  construction  of  storage  in  advance  of  construction  of 
distribution  systems  was  drawing  to  a  close.  The  Kittitas  Divi¬ 
sion  was  coming  into  cultivation  and  was  commencing  to  use  in 
increasing  amounts  the  water  supply  for  which  it  had  con¬ 
tracted  and  for  which  storage  facilities  had  been  constructed 
in  advance  for  it.  The  diversions  for  the  Kittitas  Division  in 
1930  were  approximately  50,000  acre-feet;  and  in  1930  it  was 
estimated  that  there  would  be  about  double  that  amount  in 
.  the  season  of  1931.  The  Roza  Division,  the  last  large  irrigation 
division  of  the  Yakima  project  had  a  contract  for  a  water  sup¬ 
ply,  and  construction  of  the  distribution  system  for  the  division 
was  being  considered  for  early  commencement.  If  the  orderly 
program  for  the  development  of  the  project  was  to  be  continued 
and  construction  of  the  Storage  Division  was  to  be  kept  in  ad¬ 
vance  of  construction  of  the  irrigation  divisions  which  had  to 
depend  for  water  supply  on  the  Storage  Division,  the  construc¬ 
tion  of  Cle  Elum  Dam  had  to  be  commenced  at  an  early  date. 

This  combination  of  circumstances  and  project  developments 

193  (1891) ;  Martimlurff  &  Potomac  R.  R.  Co.  v.  March,  114  U.  S.  549,  550 
(1885) ;  Siceeney  v.  United  States,  109  U.  S.  618,  620  (1883). 
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made  it  abundantly  clear  that  the  end  was  near  for  the  circum¬ 
stances  in  which  storage  water  developed  in  advance  of  the 
irrigation  distribution  systems,  for  which  it  was  planned,  would 
be  available  for  excess  deliveries  to  the  lands  in  the  Sunnyside 
Valley  Irrigation  District,  and  it  was  apparent  that  the  delivery 
of  excess  to  appellants,  and  others  similarly  situated,  on  the 
“holler”  system,  could  not  be  continued  (Findings,  Fox  and 
Eder,  37,  38,  39,  40,  Parks  44,  45,  46,  47,  Appellants’  App. 
315-316,  374,  345-346,  Appellee’s  App.  223-224;  40-41;  333- 
334,  Def.  Ex.  100,  2,  69,  45,  46,  Appellee’s  App.  333,  63,  214, 
183). 

If  lands  in  the  Sunnyside  Valley  Irrigation  District,  including 
appellants’  land,  were  to  continue  to  receive  water  in  excess  of 
amounts  the  United  States  had  agreed  to  deliver,  it  would  be 
necessary  that  they  participate  in  the  repayment  of  the  cost 
of  constructing  the  storage  works  necessary  to  develop  and  sup¬ 
ply  the  additional  water.  And,  if  in  dry  years  lands  in  the 
district  were  to  receive  substantially  all  of  the  3  acre-feet  per 
acre  on  public-notice  lands,  and  the  amounts  “required  to  suc¬ 
cessfully  irrigate  the  land”  as  determined  by  the  Secretary  of 
the  Interior  on  old  supplemental  lands,  it  would  be  necessary 
to  construct  additional  facilities  to  provide  for  hold-over  stor¬ 
age  to  be  used  during  dry  years  (Finding,  Fox  and  Eder  41, 
Parks  48,  Appellants’  App.  316,  375,  346). 

Believing  that  the  landowners  in  the  District,  through  their 
representative  organization,  the  Sunnyside  Valley  Irrigation 
District,  would,  for  these  reasons,  be  desirous  of  contracting  for 
a  supplemental  water  supply,  contract  negotiations  were  com¬ 
menced  by  the  Bureau  of  Reclamation  officials  with  the  officers 
of  the  District.  A  number  of  conferences  between  representa¬ 
tives  of  the  Sunnyside  Valley  Irrigation  District  and  officials 
of  the  Bureau  of  Reclamation  were  held  during  the  summer  of 
1930  (Appellee’s  App.  83,  87,  Appellants’  App.  556-557). 

On  the  basis  of  estimates  of  the  amount  of  water  that  would  . 
be  required  to  supplement  the  individual  contract  rights  with 
an  additional  supply  sufficient  to  bring  the  total  contract 
amounts  up  to  the  amount  of  past  deliveries,  on  the  basis  of 
estimates  of  the  additional  supply,  which  would  be  required 
to  give  the  District  lands  adequate  “insurance  water”  and 
thereby  increase  their  basis  for  proration  in  dry  years;  and  on 
the  basis  of  then  estimates  of  the  cost  per  acre-foot  of  develop¬ 
ing  additional  water  supply — on  the  basis  of  these  estimates 
in  1930  it  was  estimated  that  the  District  would  need  a  supple¬ 
mental  water  supply,  the  estimated  cost  of  which  would  be 
81,000,000  (PI.  Ex.  No.  62,  Appellants’  App.  941-946).  The 
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figure  of  §1,000,000  was  the  product  of  the  estimated  acre-feet 
of  water  needed  multiplied  by  the  estimated  cost  per  acre-foot 
of  supplying  that  water.  In  every  contract  for  water  supply 
discussed  at  that  time  there  were  similar  estimates  of  acre-feet 
of  water,  multiplied  by  estimates  of  cost,  resulting  in  certain 
estimated  amounts  of  money  (PI.  Ex.  No.  62). 

The  officials  of  the  Sunny  side  Valley  Irrigation  District  were 
interested  in  purchasing  an  additional  water  supply  and  were 
desirous  of  meeting  whatever  the  needs  of  the  land  in  their 
District  might  be  for  water  in  addition  to  the  amounts 
provided  in  the  individual  contracts  (Appellee’s  App.  67). 
However,  as  has  been  noted,  there  had  never  been  by  the  Secre¬ 
tary  of  the  Interior  any  determination  of  any  amount  in  excess 
of  the  3  acre-feet  per  acre  per  annum  needed  for  the  beneficial 
irrigation  of  the  old  supplemental  lands  as  provided  for  in  para¬ 
graph  8  of  the  old  supplemental  contracts  (Parks) ;  and  in  fact, 
the  Secretary  of  the  Interior  had  regularly  announced  the  water 
duty  on  the  Sunnyside  Division,  without  any  exceptions,  as 
being  3  acre-feet  per  acre  per  annum. 

The  District  officials,  therefore,  by  formal  resolution  adopted 
by  them  on  September  22, 1930,  and  transmitted  to  the  Project 
Superintendent,  and  by  him  transmitted  to  the  Secretary  of 
the  Interior,  requested  that  there  be  a  definite  determination 
of  the  amounts  of  water  to  which  the  individual  “old  supple¬ 
mental”  water  users  in  the  District  were  entitled  under  their 
contracts,  since  in  the  absence  of  such  a  definite  determination 
it  would  be  impossible  for  the  District  officials  to  conclude  with 
definiteness  the  amount  of  additional  water  which  they  would 
purchase  for  the  District  lands  (Findings.  Fox  and  Eder  42, 
Parks  49,  Appellants’  App.  317,  375,  347,  Def.  Ex.  No.  71, 
Appellee’s  App.  216-218,  222-223;  Appellants’  pp.  498). 

Pursuant  to  their  request,  the  Secretary  of  the  Interior 
issued  the  notice  of  October  17,  1930.  of  which  appellants  com¬ 
plain  (Def.  Ex.  No.  17,  Appellants’  App.  950).  In  that  notice 
the  Secretary  explained  the  need  for  economy  in  the  use  of 
water  but  added : 

If  the  purchase  of  additional  storage  is  preferred  to 
strict  economy  in  the  use  of  the  existing  water  supply, 
the  opportunity  is  available  to  provide  additional  stor¬ 
age  by  participation  in  the  construction  of  another 
reservoir. 

He  announced  that  the  public  notice  contracts,  of  course,  pro¬ 
vided  for  3  acre-feet  per  acre  per  annum.  That  amount  is  in 
accordance  with  the  publivc  notice  of  March  2,  1909,  and  in 
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accordance  with  the  terms  of  the  contracts  themselves.  With 
regard  to  the  old  supplemental  contracts  the  Secretary  of  the 
Interior,  in  the  notice  of  October  17,  1930,  announced  that 
since  no  determinations  had  ever  been  made,  those  determina¬ 
tions  would  be  undertaken. 

In  view  of  the  resolution  of  the  District,  and  the  compli¬ 
ance  therewith  by  the  Secretary  of  the  Interior,  there  could 
not  be  a  contract  for  supplemental  water  with  the  Sunnyside 
Valley  Irrigation  District  until  the  determinations  of  amounts 
for  the  old  supplemental  lands  had  been  made.  Regarding 
excess  water,  therefore,  the  Secretary  of  the  Interior  in  the 
same  notice  of  October  17,  1930,  provided  for  the  rental  to 
public  notice  lands  of  waters  in  excess  of  3  acre-feet  per  acre  per 
annum  and  for  similar  rentals  of  excess  water  to  old  supple¬ 
mental  lands,  after  the  old  supplemental  contract  amounts 
therefor  had  been  determined,  the  rental  charges  to  be  credited 
toward  the  payment  of  the  unsecured  portion  of  the  construc¬ 
tion  costs  of  the  reservoir  system  of  the  Yakima  project. 

The  need  for  Cle  Elum  Dam  obviously  remained  the  same. 
On  December  11,  1930  by  his  letter  to  the  President  (PI.  Ex. 
No.  39,  Appellants’  App.  954),  the  Secretary  of  the  Interior 
found  in  writing  that  the  proposed  construction  of  Cle  Elum 
Dam  was  feasible  and  that  the  cost  thereof  to  the  United 
States  would  probably  be  returned  to  the  United  States.  This 
finding  was  made  in  accordance  with  the  provisions  of  the  so- 
called  Fact  Finders  Act,  Subsection  B  of  Section  4  of  the  Act 
of  December  5,  1924  (43  Stat.  702,  43  U.  S.  C.  Sec.  412).  No 
charge  was  imposed  on  the  Sunnyside  lands;  and  no  charge  of 
$1,000,000  or  any  other  amount  has  ever  been  placed,  nor  has 
there  ever  been  an  attempt  to  place  such  a  charge,  against 
the  Sunnyside  Valley  Irrigation  District  or  the  lands  therein 
(Appellants’  App.  635-636;  Appellee’s  App.  229;  141-142). 
The  Secretary  in  his  finding  of  feasibility  of  construction  of 
Cle  Elum  Dam  did  make  an  estimate  that  rentals  of  excess 
water  to  the  lands  in  the  Sunnyside  Division  probably  would 
return  to  the  United  States  $1,000,000.  The  soundness  of  that 
estimate  is  not  a  matter  that  affects  in  any  way  the  appellants 
in  these  actions  or  any  other  water  user  on  the  Yakima  project. 
It  is  a  matter  merely  of  administrative  judgment  exercised  in 
carrying  out  the  law  governing  the  commencement  of  construc¬ 
tion  on  reclamation  projects  under  the  Federal  reclamation 
laws. 

There  was  not  at  that  time  any  objection  to  the  notice  and 
its  provisions.  The  attitude  of  the  officers  of  the  Sunnyside 
Valley  Irrigation  District,  as  expressed  in  the  District’s  resolu- 
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tion  of  September  22,  1930,  continued  after  issuance  of  the 
notice  of  October  17,  1930.  This  is  conclusively  shown  by 
the  letter  addressed  by  the  District  to  the  Secretary  of  the 
Interior  on  January  10, 1931  (Def.  Ex.  No.  72,  Appellee’s  App. 
219).  In  this  letter  the  District  requested,  on  account  of  the 
bad  economic  conditions  and  other  complications,  that  the 
Secretary  of  the  Interior  “postpone  the  public  notice  for  one 
year,  excepting  in  that  part  which  contemplates  the  determi¬ 
nation  of  the  water  rights  during  the  season  of  1931,”  and 
stated,  in  conclusion,  that  when  those  rights  had  been  deter¬ 
mined,  it  would  be  “less  difficult  to  arrive  at  a  satisfactory 
contract.”  (Findings,  Fox  and  Eder  44,  Parks  51,  Appellee’s 
App.  317,  376,  348.) 

Thereafter,  the  Secretary  of  the  Interior  employed  Mr.  W. 
W.  Johnston,  a  highly  qualified  expert,  to  make  an  investiga¬ 
tion  and  determination  of  the  amount  of  water  required  to 
successfully  irrigate  the  old  supplemental  lands. 

The  year  1931  was  another  low  water  year.  Very  little  ex¬ 
cess  water  was  delivered  to  the  public  notice  lands;  and  what 
was  delivered  was  furnished  in  accordance  with  the  provisions 
of  the  October  17,  1930,  notice  without  objection  on  the  part 
of  the  public  notice  water  users,  or  the  District.  Furthermore, 
it  was  necessary  to  prorate  water  in  the  latter  part  of  the  season. 
Not  even  full  contract  amounts  could  be  delivered,  and  there 
was  no  objection  when  the  proration  for  the  lands  in  the  Sunny- 
side  Valley  Irrigation  District  was  made  on  the  basis  of  the 
contract  amounts  of  3  acre  feet  per  acre  per  annum;  there  was 
no  contention  that  their  contracts  entitled  them  to  larger 
amounts  of  water  and  therefore  a  larger  basis  on  which  prora¬ 
tion  to  the  water  users  should  be  made  (Appellee’s  App.  198; 
334). 

Mr.  Johnston  spent  some  six  months  investigating  irrigation 
requirements  of  the  old  supplemental  lands.  He  made  his  re¬ 
port  in  February  1932,  and  this  report,  commonly  referred  to  as 
the  “Johnston  Determination,”  was  approved  and  adopted' 
on  May  5,  1932,  by  the  First  Assistant  Secretary  of  the  Inte¬ 
rior.  Upon  the  basis  of  this  investigation  the  amount  of  water 
required  for  beneficial  use  on  appellants  Parks  land  was  found 
by  W.  W.  Johnston  to  be  3^  acre-feet  per  acre  per  annum.  The 
trial  court  held  that  his  determination,  based  upon  a  careful 
investigation  of  the  pertinent  facts,  has  substantial  evidence  to 
.  support  it,  and  was  neither  arbitrary,  capricious,  nor  un j  ustified 
(Parks  findings  24-31,  Appellants’  App.  340-342). 5  The  Sec- 

6  The  method,  basis,  and  findings  of  Mr.  Johnston  are  discussed  in  detail 
under  Point  II,  infra,  pp.  57-58,  61-62. 
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retary  then  issued  the  public  notice  of  May  5 ,  1932,  of  which 
appellants  Parks  complain,  restricting  amounts  to  the  old  sup¬ 
plemental  lands  to  the  approved  determination,  and  providing 
the  amounts  in  excess  likewise  would  be  subject  to  water  rental 
charges. 

Thus,  in  view  of  the  true  facts  as  established  by  the  trial 
court,  it  is  clear  that  the  action  of  appellee  in  issuing  the  1930 
and  1932  notices,  consistent  with  the  request  and  desire  of  the 
Sunnyside  Valley  Irrigation  District,  was  not  arbitrary,  capri¬ 
cious,  nor  unreasonable.  The  notices  were  merely  the  instru¬ 
mentalities  adopted  by  the  Secretary  to  enforce  definite  and 
unambiguous  terms  of  the  contracts  which  were  valid  when 
made  and  w’hose  terms  had  not  been  modified  or  rendered  in¬ 
operative  from  the  time  they  were  made  to  the  issuance  of  the 
1930  and  1932  notices.  The  notices  were  issued  within  the 
scope  of  the  Secretary’s  authority  and  in  the  exercise  of  a 
sound  discretion  vested  in  him  by  Section  10  of  the  Reclamation 
Act.  The  trial  court  so  held,  and  its  decision,  in  the  light  of 
the  established  doctrine  that  the  courts  will  not  examine  into 
or  control  the  actions  of  an  administrative  official  of  the  Gov¬ 
ernment  performed  in  the  exercise  of  a  lawfully  vested  discre¬ 
tion  unless  it  is  conclusively  shown  that  he  acted  arbitrary, 
capricious,  or  in  bad  faith,  is  clearly  correct.  Appellants  have 
failed  completely  in  sustaining  the  burden  of  proving  clearly 
that  the  Secretary’s  action  in  issuing  the  1930  and  1932  notices 
was  arbitrary,  capricious,  or  in  bad  faith. 

D.  The  courts  conclusions  on  the  issues  of  law  are  not  in  conflict  with  any 

State  or  Federal  statute,  or  the  decisions  of  any  Federal  or  State  court 

when  considered  in  the  light  of  the  facts  established  at  the  trial 

In  challenging  the  court’s  judgments,  appellants  rely  almost 
solely  on  the  opinions  in  this  Court  (66  App.  D.  C.  128,  85  F. 
{2d)  294),  and  in  the  Supreme  Court  (300  U.  S.  82),  on  the 
appeals  from  defendant’s  motions  to  dismiss,  which  were  de¬ 
cided  upon  the  assumption  that  the  unproved  allegations  of 
the  amended  complaints  were  true,  and  upon  the  opinion  of 
the  Supreme  Court  of  Washington  in  Lawrence  v.  Southard , 
192  Wash.  287,  73  P.  (2d)  722,  which  also  was  decided  upon 
assumed,  unproved  facts. 

With  the  true  facts  established  and  found  by  the  trial  court 
in  every  material  respect  to  be  just  the  opposite  of  the  facts 
alleged  in  the  amended  complaints,  appellee  submits  that 
the  trial  court’s  holdings  on  the  issues  of  law  presented  by  the 
true  facts  are  not  inconsistent  with  the  former  opinions  of 
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this  Court,  or  of  the  Supreme  Court,  or  of  any  State  or  Federal 
court,  or  of  any  State  or  Federal  laws. 

(1)  The  trial  court's  judgments  are  not  inconsistent  with  the 
decision  of  this  Court  or  of  the  Supreme  Court  in  I  ekes  v. 
Fox. — At  the  outset  the  Supreme  Court  in  affirming  this  Court, 
stated:  “The  sole  question  in  each  of  these  three  cases  is 
whether  the  United  States  is  an  indispensable  party  defendant” 
(p.  87).  The  Supreme  Court,  assuming  the  undenied  allega¬ 
tions  of  the  amended  complaints  were  true,  deciding  nothing 
more  than  that  the  United  States  was  not  an  indispensable 
party  in  these  actions  to  enjoin  alleged  unlawful  and  unauthor¬ 
ized  interference  by  a  Government  officer  with  plaintiffs’  prop¬ 
erty  rights.  In  arriving  at  this  decision,  the  Supreme  Court  m 
its  opinion  stated:  “We  are  thus  brought  to  the  decisive  ques¬ 
tion — is  the  United  States  an  indispensable  party  defendant”, 
and  the  Supreme  Court  then  went  on  to  decide  the  case  in  this 
manner  (pp.  96-97) : 

They  [the  actions]  are  brought  to  enjoin  the  Secretary 
of  the  Interior  from  enforcing  an  order,  the  wrongful  ef¬ 
fect  of  which  will  be  to  deprive  respondents  of  vested 
property  rights  not  only  acquired  under  Congressional 
acts,  state  laws  and  government  contracts,  but  settled 
and  determined  by  his  predecessors  in  office.  That  such 
suits  may  be  maintained  without  the  presence  of  the 
United  States  has  been  established  by  many  decisions 
of  this  court,  of  which  the  following  are  examples:  Noble 
v.  Union  River  Logging  R.  Co.,  147  U.  S.  165, 171-2, 176; 
Philadelphia  Co.  V.  Stimson,  223  U.  S.  605,  619;  Goltra 
v.  Weeks,  271  U.  S.  536,  544;  Work  v.  Louisiana,  269 
U.  S.  250,  254;  Payne  v.  Central  Pacific  Ry.  Co.,  255 
U.  S.  228,  238. 

It  is  clear  that  the  rights  of  plaintiffs  with  which  the  Secre¬ 
tary  was  alleged  to  be  interfering  (on  the  undenied  allegations 
of  the  amended  complaints  alone)  were  property  rights,  and 
whatever  property  rights1  plaintiffs  had  can  be  protected,  the 
Supreme  Court  held,  from  improper  and  unauthorized  admin¬ 
istrative  action  without  the  presence  of  the  United  States. 
The  only  pertinent  question  was  whether  the  Secretary  alleg¬ 
edly  performed  or  threatened  an  unauthorized  act,  constituting 
an  abuse  of  his  power,  affecting  some  property  interest  of  plain¬ 
tiffs.  That  was  all  that  was  before  the  court  for  decision  and 
that  was  all  that  was  decided.  Since  plaintiffs  had  alleged  in 
their  amended  complaints  that  the  action  of  the  Secretary  in 
issuing  the  notices  was  unlawful  and  without  authority,  it 
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was  sufficient  for  the  purposes  of  its  decision  that  plaintiffs  had 
alleged  a  property  right,  irrespective  of  its  basis  or  extent. 

Thus,  the  basic  question  presented  to  the  trial  court  on  the 
merits  was  this — in  the  light  of  the  true  facts  established  at  the 
trial,  and  found  by  the  court,  was  the  action  of  the  Secretary 
arbitrary,  capricious,  and  unreasonable,  and  an  unlawful  and 
unauthorized  interference  with  the  property  rights  of  the  plain¬ 
tiffs.  To  decide  that  question  it  was  necessary  for  the  trial 
court  to  determine  whether  the  facts  supported  plaintiffs* 
allegations  as  to  the  basis  and  extent  of  their  rights.  The  true 
facts  established  by  the  trial  court  were:  that  the  United 
States  had  initiated  the  appropriation  and  had  withdrawn  all 
the  then  unappropriated  water  of  the  Yakima  River  in  full 
compliance  with  the  laws  of  the  State  of  Washington,  and  that 
its  water  filings  have  been  kept  and  are  now  in  good  standing* 
that  plaintiffs’  water  rights  are  derived  solely  from,  and  limited 
by,  their  water  right  contracts  with  the  United  States;  that 
the  predecessors  in  office  of  the  Secretary,  or  their  subordinates 
and  employees,  had  never  determined,  or  construed  the  con¬ 
tracts  involved,  as  entitling  plaintiffs  to  the  amounts  of  water 
which  they  allege  had  become  vested;  that  the  amounts  of 
water  delivered  in  the  past  in  excess  of  the  contract  amounts,, 
and  which  plaintiffs  alleged  had  become  vested,  were  wastefully 
applied  and  were  delivered  in  accordance  with  the  “holler”  sys¬ 
tem  rather  than  beneficial  use;  that  the  amount  of  water  deliv¬ 
ered  in  the  past  and  which  plaintiffs  alleged  had  become  vested 
was  not  needed  for  beneficial  use,  and  that  3  acre  feet  in  the 
Fox  and  Eder  cases  and  3^2  acre  feet  in  the  Parks  case,  the 
amounts  determined  by  the  “authorized  agent  of  the  United 
States”,  were  sufficient  for  beneficial  use,  all  contrary  to  the 
allegations  of  the  amended  complaints.  With  these  facts  being 
established,  and  the  court  so  finding,  it  properly  concluded 
that  the  action  of  the  Secretary  of  the  Interior  in  issuing  the 
1930  and  1932  notices  was  not  an  unlawful  or  unauthorized 
interference  with  the  property  rights  of  plaintiffs  as  defined  and 
established  by  the  facts ;  and  that  the  notices  were  issued  with¬ 
in  the  scope  of  the  Secretary’s  authority  and  in  the  exercise  of 
a  sound  discretion  vested  in  him  by  Section  10  of  the  Reclama¬ 
tion  Act,  and  his  action  was  neither  arbitrary,  capricious,  nor 
unreasonable. 

The  extent  to  which  this  Court,  in  its  consideration  in  1935 
of  the  motions  to  dismiss,  was  misled  unavoidably  by  the  im¬ 
proved  allegations  of  the  amended  complaints  is  indicated  by 
statements  repeatedly  appearing  in  this  Court’s  opinion  that 
“plaintiffs  were  appropriators  and  owners  of  water  rights  from 
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the  Washington  Irrigation  Company  long  prior  to  its  purchase 
by  the  United  States”  and  that  “plaintiffs  base  their  rights  to 
the  use  of  water  primarily  on  the  rights  acquired  by  them  or 
their  predecessors  by  purchase  from  the  Washington  Irrigation 
Company.” 

Likewise,  the  friendly  suit  of  Lawrence  v.  Southard,  supra , 
upon  which  appellants  so  strongly  rely,  was  decided  on  as¬ 
sumed,  unproved  facts.*  The  fundamental  false  assumption 
in  that  case  was  that  the  United  States  had  not  completed  its 
appropriation  by  failure  to  comply  with  the  laws  of  the  State 
of  Washington  and  the  United  States  thus  having  failed  in  this 
respect,  the  water  users  had  appropriated  the  water  by  applying 
it  to  their  lands  to  beneficial  use.7 

Since  the  findings  of  the  trial  court  that  the  United  States  had 
initiated  the  appropriation  and  had  withdrawn  all  the  then 
unappropriated  waters  of  the  Yakima  River  in  full  compliance 
with  the  laws  of  the  State  of  Washington,  and  that  its  water 
filings  have  been  kept  and  are  now  in  good  standing,  and  that 
plaintiffs’  water  rights  are  derived  solely  from,  and  limited  by, 
their  water  rights  with  the  United  States,  are  precisely  opposite 
to  those  assumed  in  the  former  appeals  in  these  cases  and  in 

•Justice  Beals  concurring  in  the  majority  opinion  said  (pp.  729-780): 
“The  parties  chose  to  submit  the  case  upon  motions  for  judgment  on  the 
pleadings,  which  admitted  all  the  allegations  contained  in  the  complaint  and 
the  answer  thereto.  No  evidence  was  taken,  the  parties  having  in  effect  sub¬ 
mitted  to  the  court  for  determination  a  question  of  law  to  be  decided  upon 
an  agreed  statement  of  facts.  This  they  were  entitled  to  do,  and  their  re- 
specive  rights  under  the  contract  must  be  determined.  It  is  evident,  how¬ 
ever,  that  the  real  question,  as  to  the  amount  of  water  which  appellant  is 
entitled  to  receive,  can  only  be  heard  and  decided  in  some  proceeding  to 
which  the  federal,  and  possibly  the  state,  authorities  are  parties,  and  it  is 
probable  that  other  persons  using  water  from  the  same  source  as  that  which 
serves  the  land  in  controversy  must  also  be  heard  from.  In  my  opinion,  the 
Judgment  appealed  from,  and  which  we  affirm,  leaves  the  basic  question  of 
distribution  of  the  water,  a  portion  of  which  serves  the  land  here  in  ques¬ 
tion,  entirely  upon  for  determination  in  subsequent  litigation,  if  any  ever 
arise,  and  that  no  question  is  here  determined  save  the  very  narrow  issue 
of  whether  or  not,  upon  the  facts  as  pleaded  and  admitted  by  the  parties  to 
this  litigation,  the  contract  as  between  them  is,  as  between  themselves,  good 
and  should  be  carried  out  No  questions  of  fact  have  been  determined  in  this 
case  by  judicial  finding.” 

’Appellants  assertion  (Appellants  Br.,  p.  50)  that  this  Court  is  bound  by 
the  decision  in  Latcrence  v.  Southard,  supra,  under  the  doctrine  of  Erie  Rail¬ 
road  Co.  v.  Tompkins  304  U.  S.  64  (1938),  is,  of  course,  wholly  unfounded. 
The  Supreme  Court  in  that  case  expressly  said  (p.  78)  that  “ Except  in  mat¬ 
ters  governed  by  the  Federal  Constitution  or  by  Acts  of  Congress,  the  law  to 
be  applied  in  any  case  is  the  law  of  the  state.”  Sola  Electric  Company  v. 
Jefferson  Electric  Company,  No.  45,  U.  S.  Sup.  Ct.  Dec.  7,  1942;  Prudence 
Corp.  v.  Geist,  316  U.  S.  89,  95  (1942) ;  D'Oench,  Duhme  d  Co.  v.  F.  D.  I.  C ., 
315  U.  S.  447,  456  (1942)  ;  Deitrick  v.  Greaney,  309  U.  S.  190,  200  (1940)  ; 
Board  of  Comm'rs  v.  V.  S.,  308  U.  S.  343,  349-350  (1939)  ;  54  Harv.  L.  Rev. 
141  (1940) ;  41  Col.  L.  Rev.  125  (1941).  The  gist  of  appellants’  actions  is 
that  the  Secretary  of  the  Interior  did  not  have  authority  under  the  Reclama¬ 
tion  Act  of  June  17, 1902  (32  Stat.  388)  to  issue  the  notices  attacked. 
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the  Lawrence  v.  Southard  case,  the  facts  upon  which  these  find¬ 
ings  are  based  will  be  further  analyzed.  An  examination  of  the 
statutes  and  decisions  of  Washington,  together  with  the  facts 
proved  at  the  trial,  establish  the  correctness  of  these  findings 
and  conclusions  beyond  all  doubt. 

(2)  The  United  States  initiated  the  appropriations  in  full 
compliance  with  the  laws  of  the  State  of  Washington. — The 
trial  court  found  that  under  date  of  March  4,  1905,  the  Secre¬ 
tary  of  the  Interior,  acting  through  his  direct  subordinate,  T.  A. 
Noble,  duly  withdrew  and  appropriated,  under  the  provisions 
of  the  act  of  the  legislature  of  the  State  of  Washington,  ap¬ 
proved  March  4,  1905  (now  appearing  as  sections  7408,  7409, 
7410,  7411,  7412,  and  7413  of  Remington  Revised  Statutes),  all 
of  the  then  unappropriated  waters  of  the  Yakima  River  and  its 
tributaries  for  the  purpose  of  the  irrigation  of  the  lands  of  all 
of  the  various  divisions  of  the  Yakima  River  project;  and  under 
date  of  April  23, 1906,  filed  a  supplemental  withdrawal  and  ap¬ 
propriation  of  the  unappropriated  waters;  that  the  United 
States,  acting  through  the  Secretary  of  the  Interior,  has  com¬ 
plied  with  the  provisions  of  the  laws  of  the  State  of  Washington 
applicable  to  the  withdrawal  and  appropriation  of  a  water  sup¬ 
ply  for  the  purposes  of  the  Yakima  project,  and  the  right  of 
the  United  States  to  store,  impound,  divert,  and  distribute  the 
waters  for  the  purpose  of  the  water  filings  and  is  now  in  good 
standing;  that  under  orders  duly  made  by  the  State  Supervisor 
of  Hydraulics,  the  time  allowed  for  completion  of  works  and 
beneficial  use  under  the  said  filings  has  been  extended  down 
to  the  present  time;  and  that  the  last  extension  extends  to  De¬ 
cember  31, 1942  (Fox,  Eder,  and  Parks  Findings  9, 10, 11  Appel¬ 
lants’  App.  306,  364,  333-334) . 

These  findings  are  supported  by  the  uncontradicted  evidence 
(Def.  Exs.  2,  21-38,  Appellee’s  App.  63, 159-174  ;  61).  It  was 
agreed  and  stipulated  by  counsel  for  plaintiffs  that  the  original 
withdrawal  of  all  unappropriated  waters  of  the  Yakima  River 
and  its  tributaries  was  duly  and  properly  made  and  filed  in  full 
compliance  with  all  the  requirements  of  the  state  law  (Appel¬ 
lee’s  App.  62-63, 172). 

It  will  be  noted  that  Section  7410 8  of  Remington  Revised 
Statutes  expressly  provides  that  waters  withdrawn  by  the 
United  States  for  reclamation  purposes  shall  not  thereafter  be 
subject  to  appropriation  so  long  as  the  United  States  obtains 
orders  from  the  State  extending  the  time  for  completion  of 
works,  and  Section  7411  expressly  provides  that  the  United 


"The  full  context  of  Sections  7408-7413  of  Remington  Revised  Statutes 
appears  in  Appendix  B  to  this  brief,  pp.  83-8S. 
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States  may  appropriate  so;  much  of  the  unappropriated  waters 
as  may  be  required  for  the  project  for  which  water  has  been 
withdrawn,  such  appropriations  to  be  made,  maintained  and 
preserved  in  the  same  manner  and  to  the  same  extent  as 
though  such  appropriations  had  been  made  by  a  private  per¬ 
son  or  corporation,  except  that  the  date  of  priority  shall  relate 
back  to  the  date  of  the  first  withdrawal  of  the  waters  so 
appropriated. 

Furthermore,  Section  1  of  the  1917  Water  Code  of  the  State 
of  Washington  (Rem.  Rev.  Stat.  Sec.  7351),  to  which  the 
appellants  refer  (Appellants  Br.  p.  41)  also  provides:  ‘‘Nothing 
contained  in  this  act  shall  be  construed  to  lessen,  enlarge,  or 
modify  the  existing  rights  of  any  riparian  owner,  or  any  exist¬ 
ing  right  acquired  by  appropriation  or  otherwise.”  Further, 
Section  27  of  the  same  Water  Code  of  1917  (Rem.  Rev.  Stat. 
Sec.  7378),  provides  that  nothing  in  the  Water  Code  shall  be 
deemed  to  affect  the  Act  of  1905  under  which  the  waters  of 
the  Yakima  River  Basin  had  been  withdrawn  by  the  United 
States. 

The  order  extending  the  time  for  completion  of  work,  issued 
pursuant  to  the  applications  of  the  United  States  under  Sec¬ 
tion  7410,  specifically  provides  that  “during  said  period  the 
water  specified  in  the  aforesaid  notices  shall  not  be  subject 
to  appropriation  under  any  other  law  of  the  State  of  Washing¬ 
ton”  (Def.  Ex.  25,  Appellee’s  App.  171).  Since  there  cannot 
be  any  appropriation  under  the  laws  of  the  State  of  Washing¬ 
ton  of  any  waters  withdrawn  by  the  United  States  under  the 
Act  of  March  4,  1905,  so  long  as  such  withdrawals  or  any  ex¬ 
tension  are  in  effect,  it  is  clear  that  none  of  the  appellants 
could  have  acquired  the  right  to  the  amounts  in  excess  of  the 
amounts  provided  for  in  their  contracts  which  they  alleged  had 
vested  in  them.  In  Lawrence  v.  Southard,  supra,  there  was 
significantly  missing  from  the  agreed  and  limited  facts,  the 
fact  that  the  United  States’  withdrawal  of  the  waters  of  the 
Yakima  River  had  been  effected  in  1905  and  1906,  prior  to  the 
time  of  the  water  contract  with  the  United  States  in  question 
(and  also  prior  to  the  date  of  the  contracts  of  appellants 
Fox,  Parks,  and  Eder)  and  that  the  withdrawal  by  full  com¬ 
pliance  with  the  laws  of  the  State  of  Washington  and  had  been 
kept  in  good  standing  and  was  in  full  force  and  effect.  This 
significant  fact  is  admitted  in  these  cases  but  in  the  Southard 
case  it  was  assumed  that  the  United  States  had  failed  to  comply 
with  the  statutory  procedural  requirements. 

(3)  Appellants ’  water  rights  are  derived  solely  from,  and  are 
limited  by,  their  water  right  contracts  with  the  Unitel  States. — 
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In  this  connection  the  trial  court  concluded,  with  respect  to 
the  Fox  and  Eder  cases,  that  appellants’  water  rights  are  based 
upon  their  water  right  contracts  between  the  United  States 
and  appellants’  predecessors  in  interest,  and  that  appellants 
are  not  entitled  to  water  in  excess  of  3  acre-feet  per  acre  per 
annum,  the  amount  provided  for  by  the  contracts  between 
appellants’  predecessors  in  interest  and  the  United  States  (Fox 
and  Eder  Conclusions  2,  3,  Appellants’  App.  325,  383-384). 

With  respect  to  the  Parks  case,  the  court  found  that  appel¬ 
lants’  predecessors  in  1907  made  a  contract  with  the  United 
States  in  which  they  turned  over  and  conveyed  to  the  United 
States  the  limited,  uncertain  water  right  they  previously  had 
from  the  Washington  Irrigation  Company  in  part  considera¬ 
tion  for  the  larger  right  agreed  to  be  furnished  by  the  United 
States,  the  consideration  for  the  water  supply  contract  to  be 
furnished  by  the  United  States  being  the  then  owner’s  pre¬ 
existing  water  right  under  the  Washington  Irrigation  Company 
plus  $10  per  acre  (Parks  Findings  19,  20,  21,  Appellants’  App. 
337-339).  The  court  further  held  that  appellants’  water 
right  is  based  upon  the  so-called  old  supplemental  contract 
with  the  United  States  and  that  all  pre-existing  water  rights 
applicable  to  appellants’  land  under  the  pre-existing  contract 
between  appellants’  predecessors  and  the  Washington  Irri¬ 
gation  Company  were  merged  in  the  contract  between  appel¬ 
lants’  predecessors  and  the  United  States,  and  the  latter 
contract  is  the  basis  of  appellants’  water  right  (Parks  Conclu¬ 
sions  3, 4,  Appellants’  App.  355-356). 

The  uncontraverted  evidence  supports  the  trial  court’s  find¬ 
ings  (Fox  and  Eder,  Def.  Exs.  5,  7,  8,  9,  Appellants’  App.  707, 
715,  723,  730,  Appellee’s  App.  194-195;  Parks  Def.  Exs.  6,  54, 
PI.  Ex.  9;  Appellants’  App.  700,  917,  688,  Appellee’s  App.  81- 
83)  and  the  trial  court’s  conclusions  find  unanimous  support  in 
the  Federal  and  State  decisions. 

It  is  the  settled  rule  in  the  law  of  irrigation  that  where  a 
water  user  enters  into  a  contract  with  an  irrigation  company 
for  a  water  supply  for  irrigation  purposes  the  water  user’s  rights 
to  a  supply  of  water  are  based  upon  his  contract  with  the  irri¬ 
gation  company,  and  the  extent  of  the  water  user’s  rights  to  the 
use  of  water  is  limited  by  the  terms  of  the  contract.  The  posi¬ 
tion  of  the  United  States  in  this  respect  certainly  can  be  no  less 
than  that  of  a  private  irrigation  company  or  district  under 
State  law.  Leaving  out  of  account  the  State  statutes  spe¬ 
cifically  recognizing  the  rights  of  the  United  States,  the  analogy 
between  its  position  and  that  of  a  private  irrigation  company 
or  district  is  precise  except  for  the  fact  that  the  United  States 
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has  a  sovereign  capacity  which  may  attach  to  its  functions 
certain  incidents  not  attached  to  the  functions  of  a  private 
company.  Cf.  Mower  v.  Bond,  8  F.  2d  518  (D.  Ida.,  1925) ; 
Burley  v.  United  States,  179  Fed.  1, 8  (C.  C.  A.  9, 1910) ;  Bailey 
v.  Tintinger,  45  Mont.  154, 122  Pac.  575,  583  (1912).  None  of 
these  incidents  can,  however,  operate  to  make  the  position  of 
the  United  States  any  less  than  that  of  a  private  company  or 
district. 

The  established  rule,  recognized  by  the  State  and  Federal 
decisions  in  all  western  states,"  is  succinctly  stated  by  Kinney 
on  Irrigation  and  Water  Rights  (2d  Ed.),  pp.  2723,  2727,  Secs. 
1513, 1514,  in  the  following  language: 

The  construction  of  contracts  made  with  water  com¬ 
panies  for  the  furnishing  of  water  to  consumers,  or  upon 


*  California  :  Madera  Canal  d  Irrigation  Co.  v.  Arakelian,  Inc.,  103  CaL 
App.  592,  284  Pac.,  971,  973  (1930) ;  North  Fork  Water  Co.  v.  Midland,  387 
Fed.  163, 170  (S.  D.  Cal.  1911) ;  Riverside  Trust  Co.  v.  East  River  Water  Co., 
173  Fed.  241,  243  (C.  C.  A.  9, 1907) ;  Souther  y.  Ban  Diego  Flume  Co.,  112  Fed. 
228,  235  aff.  121  Fed.  347,  349  (C.  C-  A.  9,  1903) ;  San  Diego  Flume  Co.  y. 
Chase,  87  Cal.  561,  25  Pac.  756,  757  (1891) ;  Levitt  v.  Lassen  Irr.  Co.  157  Cal. 
82, 106  Pac.  404, 409  (1909) .  Colorado  :  City  and  County  of  Denver  y.  Brown, 
56  Colo.  216, 138  Pac.  44,  47—18  (1913) ;  People  v.  District  Court ,  63  Colo.  511, 
168  Pac.  260  (1917) ;  Wright  v.  Platte  Val.  Irr.  Co.,  27  Colo.  322,  61  Pac.  603, 
606  (1900) ;  Wyatt  v.  Larimer  d  Weld  Irrigation  Co.,  18  Colo.  App.  480,  29 
Pac.  906  (1892),  18  Colo.  298,  33  Pac.  144,  147  (1893) ;  Great  Western  Sugar 
Co.  y.  White.  47  Colo.  547,  108  Pac.  156  (1910)  ;  La  Junta  d  L.  Canal  Co.  v. 
Hess,  6  Colo.  App.  497,  42  Pac.  50,  53  (1895) ;  True  v.  Rocky  Ford  Canal  Co., 
36  Colo.  43,  85  Pac.  842  (1906).  Idaho:  Idaho  Irrigation  Co.  v.  Gooding, 
265  U-  S.  518,  524  (1924) ;  Caldicell  v.  Twin  Falls  Salmon  River  Land  d  W. 
Co.,  225  Fed.  584.  599  (D.  Ida.  1918)  aff.  242  Fed.  177, 193-194 ;  State  v.  Twin 
Falls  Canal  Co.,  24  Idaho  410, 121  Pac.  1039, 1049,  L.  R.  A.  1916  F,  236  (1912) ; 
Twin  Falls  Oakley  Land  and  Water  Co.  v.  Martens,  271  Fed.  428  (C.  C.  A. 
9,  1921) ;  Continental  d  Commercial  T.  d  Bank  v.  M'Carty,  188  Fed.  273 
(C.  C.  A.  9.  1911) ;  Twin  Falls  Land  d  Water  Co.  v.  Lind,  14  Idaho  348,  94 
Pac.  164  (1908) ;  Cf.  Gerber  v.  Nampa  and  Meridian  Irrigation  District,  16 
Idaho  1,  100  Pac.  80,  86  (1909) ;  Rios  v.  Azcuenaza,  19  Idaho  739,  115  Pac. 
922  (1911).  Montana:  Brady  Irr.  Co.  v.  Teton  County,  107  Mont  330.  85  P. 
(2d)  350.  351  (1938)  ;  Dyk  v.  H.  S.  Buell  Ixmd  Co.,  70  Mont.  557,  227  Pac. 
71,  75  (1924) ;  Hyink  v.  Low  Line  Irrigation  Co.,  62  Mont.  557,  205  Pac.  236, 
238  (1922) ;  Ackroyd  v.  Winston  Bros.  Co.,  113  F.  (2d)  657  (C.  C.  A.  9, 1940). 
Nebraska  :  Vonburg  y.  Farmers  Irr.  Dist .,  132  Neb.  12,  270  N.  W.  835,  841 
(1937) ;  Fenton  v.  Tri-State  Land  Co.,  89  Neb.  479,  131  N.  W.  1038, 1041-1042 
(1911).  Nevada:  Prosolc  v.  Steamboat  Canal  Co.,  37  Nev.  154, 140  Pac.  720, 
144  Pac.  744  (1914) ;  Candler  y.  Washoe  Lake  Reservoir  d  Galena  Creek  D. 
Co.,  28  Nev.  151,  80  Pac.  751  (1905).  Oregon  :  In  Re  Waters  of  Walla  Walla 
River,  141  Ore.  492, 16  P.  (2d)  939, 941  (1932) ;  Central  Ore.  Irr.  Co.  v.  Whited, 
76  Ore.  255, 146  Pac.  815  (1915) .  Texas  :  Combs  y.  United  Irr.  Co.,  110  S.  W. 
(2d)  1157,  1159  (Tex.  Civ.  App.  1937)  ;  Texas  Irr.  Co.  v.  Moore,  Bryan  d 
Perry ,  153  S.  W.  166  (Tex.  Civ.  App.  1913)  ;  Hillside  Land  d  Irrigation  Co. 
v.  Ruiz.  184  S.  W.  282  (Tex.  Civ.  App.  1916)  :  Kelly  v.  Corrington,  105  S.  W. 
1155  (Tex.  Civ.  App.  1907) ;  Chapman  v.  American  Rio  Grande  Land  d  Irr. 
Co.,  271  S.  W.  392  (Tex.  Civ.  App.  1925).  Utah:  Win  tic  v.  Utah-Idaho 
Sugar  Co..  73  Utah  215.  273  Pac.  312,  315-316  (1928).  Wyoming:  Wyoming 
Central  Irr.  Co.  v.  Burroughs,  19  Wyo.  176,  115  Pac. '434.  435  (1911) ;  McHale 
y.  Goshen  Ditch  Co.,  49  Wyo.  100,  52  P.  (2d)  678  (1935).  Arizona:  Cf. 
Slosser  v.  Salt  River  Val.  Canal  Co..  7  Ariz.  376,  65  Pac.  332.  336  (1901) ; 
Hargrove  v.  Hall,  3  Arlz.  252,  73  Pac.  400  (1891). 


46 


other  phases  of  the  subject,  are  held  to  be  subject  to  the 
usual  rules  of  construction  as  are  other  contracts.  *  #  * 
Where  a  water  company  enters  into  a  contract  to  furnish 
water  to  a  consumer,  the  extent  of  the  rights  of  such 
consumer  is  limited  by  the  terms  of  the  contract.  The 
consumer  only  acquires  such  rights  as  he  bargained  for 
and  no  more. 

In  Caldwell  v.  Twin  Falls  Salmon  River  Land  &  W.  Co.,  225 
Fed.  5S4  (D.  Ida.  1915).  in  construing  the  terms  of  a  water 
right  contract  between  an  irrigation  company  and  a  water  user, 
the  court  said  (pp.  591,  599) : 

The  import  of  the  instrument,  standing  alone,  as  it 
would  be  understood  by  an  intelligent  layman  with  no 
preconceived  notions  of  its  meaning,  is  not  open  to 
debate.  It  is  a  contract  for  the  sale  of  a  specific  water 
right  of  one-hundredth  of  a  second-foot  per  acre  for  each 
acre  of  land  described,  and  as  an  incident  thereto  a  pro¬ 
portionate  interest  in  the  irrigation  system.  *  *  * 

The  rights  of  the  parties  are  defined  by  their  written 
agreements,  and  even  if  upon  investigation  we  should 
find,  in  harmony  with  the  popular  view,  that  one- 
hundredth  of  a  second  foot  is  quite  inadequate,  no  relief 
upon  that  account  could  be  granted  to  the  plaintiffs. 

The  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  concurred 
in  this  view  (242  Fed.  177.  193-194)  but  did,  however,  spe¬ 
cifically  limit  the  language  of  the  District  Court  by  stating 
(p.  191)  that  the  contracts  could  not  convey  more  water  than 
could  be  beneficially  applied. 

It  is  unnecessary  to  discuss  the  precise  nature  of  the  relation¬ 
ship  between  the  water  user  and  the  irrigation  company,  or 
the  basis  of  that  relationship.  Whether  a  water  user  may  be 
considered  the  appropriator  of  the  water  for  which  he  has  con¬ 
tracted  with  the  irrigation  company  after  he  has  applied  the 
water  to  his  land,  or  whether  the  irrigation  company  retains 
ownership  of  the  appropriation,  or  the  corpus  of  the  water 
which  it  stores  in  its  reservoirs,  is  beside  the  point.  Even  in 
those  jurisdictions  where  the  water  user  is  recognized  as  the 
appropriator.  and  the  irrigaiion  company  merely  the  agent  or 
a  carrier  for  the  appropriator.  the  validity  of  contracts  for  the 
delivery  of  water  between  water  users  and  irrigation  companies 
is  recognized  and  the  terms  and  conditions  of  the  contracts, 
including  the  amount  of  water  to  be  delivered,  bind  the  water 
users.  For  example,  in  Wyatt  v.  Larimer  <9  Weld  Irrigation 
Co.,  18  Colo.  298,  33  Pac.  144  (1893),  involving  a  controversy 
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between  water  users  and  a  canal  company,  the  court  approved 
the  doctrine  of  consumer  ownership  of  water  rights,  but  dis¬ 
posed  of  the  case  on  the  basis  of  contractual  relationship,  saying 
(pp.  147, 148) : 

The  rights  of  the  respective  parties  are,  therefore,  to 
be  measured  and  determined  by  the  construction  of  the 
contracts  in  question;  and  the  controversy,  as  above 
stated,  involves  only  their  contractual  rights.  The 
status  of  the  defendant  company  could  in  no  aspect 
affect  these  rights.  Its  duty  to  these  plaintiffs  would 
be  the  same  whether  that  duty  was  to  furnish  water 
under  their  contracts  as  proprietor  or  carrier  of  water. 

Also,  in  City  and  County  of  Denver  v.  Brown,  56  Colo.  216, 
13S  Pac.  44  (1913),  in  holding  that  the  use  of  water  by  contract 
consumers  in  excess  of  the  amounts  specified  in  their  contracts 
created  no  rights  in  them  and  that  where  a  consumer  failed 
to  use  his  water  the  right*  ivas  subject  to  disposition  to  other 
parties,  the  court  said  (pp;.  47-4S) : 

When  these  rights  are  evidenced  by  a  contract  between 
the  consumer  and  carrier  for  a  specified  volume  for  a 
specified  period,  the  obligation  assumed  by  the  carrier 
is  to  deliver  that  volume  for  the  period  and  purpose 
named  in  the  contract.  That  is  all  the  consumer  con¬ 
tracted  for.  Such  a  contract  is  in  no  sense  illegal  or 
against  public  policy,  *  *  * 

A  provision  in  the  contract  between  the  consumer 
and  carrier  limiting  the  volume  of  water  which  the  con¬ 
sumer  is  entitled  to  have  delivered  is  valid. 

The  Supreme  Court  of  Washington  has  accepted,  and  in 
fact  has  quoted,  the  rule  as  stated  by  Kinney.  Indeed,  the 
State  of  Washington,  by  the  uniform  trend  of  numerous  de¬ 
cisions  of  its  Supreme  Court,  has  gone  further  than  most  western 
states  in  recognizing  the  validity  of  contracts  between  irrigation 
companies  and  water  users,  and  in  holding  that  the  extent 
and  limit  of  the  water  user’s  rights  are  defined  by  the  terms 
of  his  contract  with  the  irrigation  company.10  It  is  sufficient 

10  Wenatchee  Reclamation  District  v.  TUchcnal ,  175  Wash.  31)8,  37  P.  (2d) 
734  (1033)  :  Latiham  v.  Wenatchee  Canal  Co.,  48  Wash.  337,  03  Pac.  322 
(100S)  ;  iHh afford  v.  White  Bluffs  Land  d  Irr.  Co..  63  Wash.  10.  114  Pac.  883 
(1011);  Madison  v.  McXcal,  171  Wash.  GC9,  19  P.  (2d)  (1933);  Black  v. 
Baker,  126  Wash.  604,  210  Pac.  59  ( 1 023 )  :  Huschke  v.  Arcadia  Orchards 
Co.,  89  Wash.  423,  154  Pac.  SO0  (1916)  ;  Hotchkin  v.  Wenatchee  Heights 
Orchard  Co..  75  Wash.  361,  134  Pac.  1053  (1913).  Other  cast's  have  assumed 
as  a  matter  of  course  that  the  remedy  for  failure  to  supply  the  agreed 
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to  refer  briefly  to  one  of  the  latest  cases.  In  Wenatchee  Rec¬ 
lamation  District  v.  Titchenal,  175  Wash.  398,  27  P.  (2d)  734 
(1933),  the  Supreme  Court,  in  construing  a  water  right  con¬ 
tract  with  an  irrigation  company,  said  (p.  736) : 

With  the  ownership  of  the  water  limited  as  it  is,  the 
rights  of  the  landowner  or  water  consumer  seem  to  be 
as  stated  by  Kinney  in  his  excellent  work  on  Irrigation 
and  Water  Rights  (2d  Ed.)  vol.  3,  §  1514,  from  which  we 
quote: 

“Where  a  water  company  enters  into  a  contract  to  fur¬ 
nish  water  to  a  consumer,  the  extent  of  the  rights  of  such 
consumer  is  limited  by  the  terms  of  the  contract.  The 
consumer  only  acquires  such  rights  as  he  bargained  for 
and  no  more.  *  *  *”  It  would  seem  from  the  facts 
as  found  and  from  the  law  as  above  quoted  that,  if  the 
landowner  here  had  title  to  the  appurtenant  water,  that 
title  must  be  a  limited  one  to  be  enjoyed  only  according 
to  its  limitations  and  those  limitations  of  course  are  to 
be  determined  by  the  terms  of  the  contract. 

It  is  significant  that  the  Supreme  Court  in  Lawrence  v.  South¬ 
ard,  supra,  does  not  attempt  to  distinguish  the  Titchenal  case, 
nor  does  it  refer  to  it  at  all.  Obviously,  this  was  unnecessary 
since  the  court,  upon  admitted,  unproved  facts,  assumed  that 
the  United  States  had  failed  to  comply  with  the  State  laws 
and  the  United  States  having  failed  in  this  respect,  the  water 
users  had  appropriated  the  amounts  claimed  by  application  of 
the  water  to  their  lands,  or  in  any  event,  the  water  users  had 
acquired  a  prescriptive  right  to  an  amount  in  excess  of  3  acre- 
feet,  again  upon  the  unproved  assumption  that  the  amount  in 
excess  was  needed  for  beneficial  use.  Under  these  assump¬ 
tions,  the  Titchenal  case  obviously  had  no  application. 

It  is  unnecessary  to  go  outside  the  record  of  these  cases  to 
find  an  actual  example  and  an  application  of  this  rule  in  the 
State  of  Washington.  The  water  right  contract  of  the  prede¬ 
cessors  of  appellants  Parks  with  the  Washington  Irrigation 
Company  specifically  provided  that  the  amount  of  water  to 

amount  of  water  is  one  for  breacli  of  contract,  or  for  specific  performance. 
State  v.  Washington  Irrigation  Co.,  41  Wash.  2S3.  83  Pac.  308  (1S0G)  ; 
Lombard  v.  Schlotfeldt,  68  Wash.  518.  123  Pac.  7S7  (1912)  ;  McDonald  v. 
Prosser  Falls  Land  d  Poicer  Co.,  110  Wash.  175,  188  Pac.  462  (1920)  ;  Hill  v. 
Selah  &  Moxee  Irrigation  District,  139  Wash.  120.  245  Pac.  752  (1926) ; 
Talbott  v.  Whitestone  Reclamation  District ,  154  Wash.  102,  281  Pac.  11 
(1929)  \Spokane  Canal  Co.  v.  Coffman,  54  Wash.  645,  103  Pac.  1106  (1909) ; 
Pasco  Reclamation  Co.  v.  Rankert,  73  Wash.  363,  131  Pac.  1143  (1913) ; 
Evans  v.  Prosser  Falls  Land  &  Power  Co.,  62  Wash.  178, 113  Pac.  271  (1911)  ; 
Peters  v.  Union  Gap  Irr.  Diet.,  98  Wash.  412, 167  Pac.  10S5  (1917). 


49 


be  furnished  should  not  exceed  one  cubic  foot  per  second  for 
each  160  acres  which  is  equivalent  to  2.6  acre-feet  per  acre  per 
annum.  The  inadequacy*  and  uncertainty  of  this  amount, 
confirmed  by  appellants’  own  witnesses  (Appellee’s  App.  81- 
83)  was  the  very  reason  why  appellants’  predecessors  assigned 
their  water  right  for  the  limited  amount  to  the  United  States 
in  part  consideration  for  the  larger  water  right  agreed  to  be 
furnished  by  the  United  States.  Moreover,  the  uncontradicted 
evidence  in  these  cases  discloses  that  the  uniform  practice  of 
the  Bureau  has  been  to  deliver  to  the  holders  of  Washington 
Irrigation  Company  rights  who  have  never  entered  into  a  sup¬ 
plemental  contract  with  the  United  States,  the  amounts  pro¬ 
vided  in  their  contracts  and  no  more  (Appellee’s  App.  198; 
Appellants’  App.  453),  and  there  has  never  been  any  suggestion 
that  they  were  entitled  to  any  more  water  than  the  amount 
provided  in  their  contracts  with  the  Washington  Irrigation 
Company. 

It  is  clear  from  the  foregoing  that  the  trial  court’s  findings 
and  conclusions  that  appellants’  water  rights  are  based  upon, 
and  limited  by,  the  water  right  contracts  with  the  United 
States  are  fully  supported  by  the  evidence  and  the  law.11 

11  Nor  is  the  courts  holding  that  appellants’  water  rights  are  based  upon 
their  water  rights  contracts  with  the  United  States  inconsistent  with  the 
provisions  of  the  contract  of  May  7,  1906,  between  the  United  States  and 
the  Sunnyside  Valley  Water  Users  Association  to  which  appellants  repeat¬ 
edly  refer  (Appellants  Br.,  pp.  4,  23) .  While  any  reference  to  this  contract  Is 
immaterial  to  the  issues  presented,  the  Supreme  Court,  this  Court,  in  the 
former  opinions,  assumed,  by  reference  to  this  contract,  which  was  an  ex¬ 
hibit  to  the  amended  complaints,  that  appellants  were  required  to  “initiate 
the  rights  to  the  use  of  water,”  apparently  independent  of  their  contracts 
with  the  United  States.  An  examination  of  this  contract  discloses  that  the 
rights  which  appellants’  predecessors  were  to  “Initiate"  were  to  the  use 
of  water  from  “such  proposed  irrigation  works,  to  be  constructed  by  the 
Secretary  of  the  Interior,”  and  that  the  acquisition  of  the  rights  was  to  be 
completed  “in  the  manner  and  upon  the  terms  and  conditions  to  be  prescribed 
therefor  by  the  Secretary  of  the  Interior.”  It  is  obvious  that  the  initiation 
and  acquisition  of  the  rights  were  by  application  to,  and  acceptance  by,  the 
United  States,  thus  constituting  the  contracts  at  issue  here,  which  the  trial 
court  has  found  to  be  the  sole  basis  of  appellants’  water  rights.  Likewise, 
the  share  holders  of  the  Sunnyside  Valley  Association  District  who  were, 
at  the  time  the  May  7,  1906,  contract  was  made,  “appropriators  of  water,” 
were  the  holders  of  the  Washington  Irrigation  Company  rights,  who,  like 
the  predecessors  of  appellants  Parks,  conveyed  such  rights  as  they  previ¬ 
ously  had  from  the  Washington  Irrigation  Company  to  the  United  States 
in  part  consideration  for  the  larger  water  right  agreed  to  be  furnished  by 
the  United  States,  evidenced  by  the  Parks  type  contract,  which  the  court 
has  found  to  be  the  sole  basis  of  appellants  Parks’  water  right.  Moreover, 
the  court  found  that  after  the  contract  was  made  the  landowners  organized 
the  Sunnyside  Valley  Irrigation  District,  and  on  March  16,  1918,  a  three- 
party  contract  between  the  United  States,  the  Sunnyside  Valley  Irrigation 
District,  and  the  Sunnyside  Valley  Water  Users  Association  was  entered  into 
under  which  the  Association  was  dissolved  and  the  contract  of  May  7,  1906, 
was  dissolved  and  discharged  (Findings,  Fox  and  Eder  12,  Parks  13,  Appel¬ 
lants’  App.  307,  365,  335).  The  contract  of  March  16, 1918,  specifically  recog¬ 
nizes  (Article  1,  Appellants’  App.  918)  that  the  sole  basis  of  appellants’ 
water  rights  is  “under  contracts  with  the  United  States  commonly  referred 
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(4)  The  Court's  judgments  are  not  inconsistent  with  the 
rule  that  beneficial  use  is  the  basis,  measure  and  limit  of  appel¬ 
lants'  water  rights,  and  that  appellants'  water  rights  are  ap¬ 
purtenant  to  their  lands. — The  evidence  and  the  law  clearly 
establish  that  appellants’  water  rights  are  derived  from  and 
based  solely  upon  their  contracts  with  the  United  States,  and 
the  trial  court  so  holding,  appellants  in  the  final  analysis,  must 
stake  their  entire  case  upon  expressions  in  the  Federal  and 
State  law,  which  are  recognized  in  the  former  opinions  of  this 
Court  and  the  Supreme  Court,  and  in  Lawrence  v.  Southard, 
supra,  that  (a)  beneficial  use  is  the  basis,  measure  and  limit  of 
their  water  rights  and  (6)  their  water  rights  are  appurtenant 
to  their  lands.  In  the  light  of  the  facts  established  at  the  trial, 
the  trial  court’s  judgments  are  not  inconsistent  with  either. 

(A)  Beneficial  use. — With  respect  to  the  beneficial  use  rule, 
appellants’  position  is  fatal  from  two  aspects. 

(1)  First,  appellants  cannot  insist  that  the  extent  of  their 
contract  obligation  to  the  United  States  is  the  amount  provided 
in  their  water  right  applications;  and  thus,  standing  on  their 
contracts  so  far  as  their  obligation  is  concerned,  ask  that 
amounts  of  water  in  excess  of  the  amounts  provided  in  their 
contract  be  delivered  free  of  charge.  If  more  water  were 
needed  for  beneficial  use  than  the  amounts  stated  in  their  con¬ 
tracts  (which  assumption  has  been  proved  to  be  without  basis), 
there  is  no  State  or  Federal  law  requiring  the  Secretary  to  de¬ 
liver  free  of  charge  the  extra  amounts  needed,  and  there  is  no 
reason,  legal  or  equitable,  why  appellants  should  not  pay  a 
reasonable  charge  for  it;  and  it  has  never  been  suggested  that 
the  amount  charged  was  not  reasonable.  In  fact,  the  law 
affirmatively  establishes  that  where  a  water  user  receives  more 
water  during  the  irrigation  season  than  he  is  entitled  to  receive 
under  the  terms  of  his  contract  with  an  irrigation  company 
there  is  an  implied  contract  that  he  will  pay  the  reasonable 
value  for  the  use  of  such  excess  water.  Wintle  v.  U tah-Idaho 
Sugar  Co.,  73  Utah  215,  273  Pac.  312,  316  (1928);  Cf.  Boise 
Water  Co.  v.  Boise  City,  230  U.  S.  84,  96  (1913);  Wright  v. 
Sonoma  County,  156  Cal.  475,  105  Pac.  409  (1909). 

Nor  is  this  position  inconsistent  with  the  Extension  Act  of 
August  13, 1914  (38  Stat.  686,  43  U.  S.  C.  Sec.  469)  upon  which 
appellants  rely  in  their  Point  VII  (Appellants’  Br.  46)  and 
the  trial  court  properly  so  concluded  (Conclusions  11,  Appel¬ 
lants’ App.  327, 35S,  386). 


to  as  supplemental  water  right  contracts*’  (Parks),  and  ’’lands  for  which 
water  right  applications  to  the  United  States  have  been  made  under  the 
reclamation  law”  (Fox  and  Eder). 
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Appellants’  argument  regarding  the  Extension  Act,  and  the 
notice  issued  pursuant  thereto  by  the  Secretary  of  the  Interior 
is  untenable.  The  evidence  establishes  (Appellees’  App.  191— 
192)  that  it  has  cost  the  United  States  more  than  $52  an  acre 
on  the  public  notice  lands  and  $10  an  acre  on  the  old  supple¬ 
mental  lands  to  furnish  3  acre-feet  for  the  former  and  “Johnston 
determinations  amounts”  on  the  latter;  but  there  is  no  attempt 
now  nor  has  there  been  in  the  past,  nor  was  there  involved  in 
the  notices  of  October  17,  1930,  and  May  5,  1932,  any  attempt 
to  increase  the  $52  and  $10  charges  to  make  up  the  deficit.  It 
is  conceded  that  appellants  cannot  be  required  to  return  to 
the  Reclamation  Fund  that  deficit  incurred  by  the  United 
States  in  constructing  works  adequate  to  supply  them  with 
their  contract  amounts  of  water.  To  that  extent,  but  to  that 
extent  only,  has  the  Congress  qualified  the  statutory  require¬ 
ments  that  the  water  users  shall  repay  to  the  Reclamation 
Fund,  without  interest,  the  cost  of  furnishing  the  water  supply 
provided  for  in  their  contracts. 

Thus,  assuming  for  the  purposes  of  argument  that  beneficial 
use  required  amounts  in  excess  of  the  amounts  provided  for  in 
appellants’  contracts,  it  is  not  contrary  to  any  Federal  or  State 
law  that  appellants  be  asked  to  contribute  a  reasonable  amount 
to  the  cost  of  additional  storage  facilities  required  to  furnish 
the  additional  amounts. 

(2)  Secondly,  the  beneficial  rule  upon  which  appellants  so 
strong  rely  expressly  provides  that  beneficial  use  is  the  limit 
of  their  water  rights.  Under  no  circumstances,  whether  ap¬ 
pellants'  water  rights  are  based  upon  their  contracts  or  inde¬ 
pendently  of  their  contracts,  can  appellants  acquire  a 
vested  right  to  use  any  more  water  than  can  be  beneficially 
applied.  Kinney  on  Irrigation  and  Water  Rights  (2d  Ed.), 
Section  S77,  page  1547,  says: 

Upon  this  proposition  there  is  one  general  rule  which 
may  now  be  considered  as  settled  law  in  all  of  the  States 
where  the  law  of  appropriation  is  in  force,  and  that  is 
that  the  quantity  of  water  which  can  he  lawfully 
claimed  under  a  prior  appropriation  is  limited  to  that 
quantity  or  amount  which  is  needed  and  within  the 
amount  claimed,  and  within  a  reasonable  time,  is  actu¬ 
ally  and  economically  applied  to  the  beneficial  use  or 
purpose  for  which  the  appropriation  was  made  or  to 
some  other  beneficial  use  or  purpose. 

This  is  the  settled  law  in  the  State  of  Washington  as  well 
as  all  other  western  states  where  the  doctrine  of  appropriation 
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has  been  adopted,12  and  has  repeatedly  been  recognized  by  the 
Supreme  Court  of  the  United  States.  Idaho  Irrigation  Co.  v. 
Gooding,  265  U.  S.  518,  523  (1924);  Shodde  v.  Twin  Falls 
Water  Co.,  224  U.  S.  107, 120  (1912). 

In  Idaho  Irrigation  Co.  v.  Gooding,  265  U.  S.  518  (1924), 
the  Supreme  Court  said,  at  p.  523: 

The  allowance  of  2%  acre-feet  per  acre  is  much  less 
than  the  quantity  stipulated  in  the  contract,  but  the  re¬ 
duction  by  the  court  was  properly  made  under  the 
Idaho  statute,  which  requires  that  the  amount  of  water 
allowed  shall  never  be  in  excess  of  the  amount  used  for 
beneficial  purposes,  *  *  *.  These  provisions  are 
to  be  read  into  the  contracts. 

This  Court  in  Burley  Irrigation  District  v.  I  ekes,  116  F.  (2d) 
529  (1940)  cert.  den.  312  U.  S.  687,  in  an  opinion  written  by 
Mr.  Justice  Rutledge,  stated  the  rule  in  the  following  language, 
citing  many  Federal  cases  (p.  535) : 

Every  reasonable  measure  of  conservation  is  required 
to  protect  both  and  to  secure  the  rights  of  individual 
water  users.  Although  the  doctrine  of  prior  appropria¬ 
tion  fixes  priorities  among  individual  appropriators  in 
the  use  of  water  according  to  the  maxim,  qui  prior  in 
tempore,  prior  in  jure  est,  it  confers  no  right  upon  the 
prior  appropriator  to  waste  water.  His  right  is  qualified 
by  the  limitation,  made  in  favor  of  subsequent  appro¬ 
priators  and  the  widest  possible  use  of  water  on  arid 
lands,  that  all  of  the  water  he  uses  must  be  beneficially 
applied  and  with  reasonable  economy  in  view  of  the 
conditions  under  which  the  application  must  be  made. 

Appellants  proceed  upon  the  false  assumption  which  finds 
no  support  in  any  Federal  or  state  decision  that  beneficial  use 

“  Union  Mill  d  Mining  Co.  v.  Danburg,  81  Fed.  73,  97  (C.  C.  D.  Nev.  1897) ; 
California  :  Thome  v.  McKinley  Bros.,  5  Cal.  (2d)  704,  56  P.  (2d)  204,  207 
(1936).  Colorado:  Combs  v.  Agricultural  Ditch  Co.,  17  Colo.  146,  28  Pac. 
966,  968  (1892).  Idaho:  Farmers  Cooperative  Ditch  Co.  v.  Riverside  Irr. 
Dist.,  16  Idaho  535,  102  Pac.  481,  483  (1909)  ;  Olavin  v.  Salmon  River  Canal 
Co.,  44  Idaho  583,  258  Pac.  532,  534  (1927).  Montana:  Jacobs  v.  City  of 
Harlowtoum,  66  Mont.  312,  213  Pac.  244,  245  (1923).  Nevada  :  Berry  v. 
Equitable  Gold  Mining  Co.,  29  Nev.  451,  91  Pac.  537,  539  (1907).  New  Mex¬ 
ico:  State  v.  Tularosa  Community  Ditch,  19  N.  M.  352,  143  Pac.  207,  213 
(1914).  Oregon:  Whited  v.  Cavin,  55  Ore.  98,  105  Pac.  396,  399  (1909) ; 
Hough  v.  Porter,  51  Ore.  318,  95  Pac.  732,  98  Pac.  108.3,  1102  (1909).  Utah  : 
Hardy  v.  Beaver  County  Irr.  Co.,  65  Utah  28,  234  Pac.  524,  529  (1924) ;  Gun¬ 
nison  Irr.  Co.  v.  Gunnison  Highland  Canal  Co.,  52  Utah  347, 174  Pac.  852,  855 
(1918).  Washington:  Shaffo'’d  v.  White  Bluffs  Land  d  Irr.  Co.,  OS  Wash. 
10, 114  Pac.  883,  885  (1911). 
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and  “past”  use  are  synonymous.  Clearly  appellants  have  no 
right  vested  or  otherwise,  to  the  amounts  based  upon  past  use 
unless  those  amounts  are  actually  needed  for  beneficial  use. 
Diversion  of  water  in  excess  of  the  amount  reasonably  needed, 
no  matter  how  long  continued,  confers  no  right  to  the  excess. 
Thome  v.  McKinley  Bros.,  5  Cal.  (2d)  704,  56  P.  (2d)  204, 
207  (1936). 

Thus,  a  complete  answer  to  appellants’  reliance  upon  the 
beneficial  use  rule  is  the  court’s  finding  that  the  amounts  of 
water  delivered  in  the  past  upon  the  basis  of  the  “holler”  system 
rather  than  beneficial  use  have  been  wastefully  applied,  and 
that  3  acre-feet  in  the  Eder  and  Fox  cases,  the  amounts  of  water 
specified  in  their  contracts,  and  3 %  acre-feet  in  the  Parks  case, 
the  amount  determined  by  the  “authorized  agent  of  the  United 
States”  are  sufficient  for  beneficial  use.13 

(B)  Appurtenancy. — With  respect  to  appellants’  reliance 
upon  the  rule  that  water  rights  are  appurtenant  to  the  land, 
appellee  does  not  contend  that  appellants’  water  rights  are  not 
appurtenant  to  their  lands.  The  rule  of  appurtenancy  is 
recognized  by  the  Federal  Reclamation  Law  (Section  8  of  the 
Act  of  June  17,  1902,  32  Stat.  388,  390,  43  U.  S.  C.,  Sec.  372, 
383),  and  by  the  laws  of  the  State  of  Washington  (Rem.  Rev. 
Stat.,  Sec.  7391),  and  by  the  former  opinions  of  this  Court 
and  the  Supreme  Court  in  Ickes  v.  Fox.  The  trial  court’s 
judgments  are  not  inconsistent  with  that  rule.  Appellee  con¬ 
cedes  that  the  right  to  the  use  beneficially  of  the  amounts  of 
water  for  which  appellants  contracted  became  appurtenant  to 
their  land  after  the  contracts  were  made  and  the  waters  deliv¬ 
ered  by  the  United  States  had  been  applied  to  their  lands, 
subject  only  to  being  divested  by  failure  to  pay  accrued  con¬ 
struction  or  operation  and  maintenance  charges,  but  appellee 
does  deny  (1)  that  there  became  appurtenant  to  appel¬ 
lants’  lands  the  right  to  the  use  of  amounts  of  water  in  excess 
of  the  amounts  provided  in  their  contracts,  and  (2)  that  there 
became  appurtenant  to  appellants’  lands  the  right  to  the  use 
of  amounts  of  water  in  excess  of  that  needed  for  beneficial 
use,  simply  because  those  amounts  had  been  applied  in  the 
past  which  the  evidence  conclusively  showed  was  wastefully 
applied.  Appellee  submits  that  its  position  is  not  incon¬ 
sistent  with  any  Federal  or  state  law  or  any  Federal  or  state 
decision.  On  the  contrary,  the  decisions  affirmatively  support 
appellee’s  position. 


u  These  findings  are  fully  supported  by  the  evidence.  Full  reference  to  the 
evidence  in  appellee’s  and  appellants’  appendices  is  found  under  Point  II, 
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The  established  rule  that  the  extent  of  a  water  user’s 
rights  is  limited  by  the  terms  of  his  contract  precludes  appel¬ 
lants  from  claiming  that  there  became  appurtenant  to  ap¬ 
pellants’  lands  the  right  to  the  use  of  amounts  of  water  in  excess 
of  the  amounts  provided  for  in  their  contracts,14  and.  irrespec¬ 
tive  of  the  contracts,  the  rights  to  the  use  of  water  which 
became  appurtenant  to  appellants’  lands  could  not  exceed  the 
amount  which  could  be  beneficially  used.  The  established 
rule 35  that  appellants  cannot  acquire  a  vested  right  to  the  use 
of  more  water  than  can  be  beneficially  applied  precludes  appel¬ 
lants  from  claiming  that  the  amounts  based  upon  past  use 
became  appurtenant  to  their  lands.  Obviously,  it  would  fol¬ 
low  that  the  rule  of  appurtenancy  is  limited  by  beneficial  use. 

(5)  Appellants  acquired  no  rights  by  prescription. — Appel¬ 
lants.  at  the  trial,  asserted  that  they  had  acquired  a  prescriptive 
right  to  water  in  excess  of  3  acre-feet  in  the  Fox  and  Eder  cases, 
and  in  excess  of  3l/o  acre-fect  in  the  Parks  case.  While  not 
specifically  arguing  the  point,  appellants  apparently  still  rely 
upon  their  prescriptive  claim  (Appellants’  Br.  52).  In  any 
event,  since  the  decision  of  the  Supreme  Court  of  Washington 
in  Lawrence  v.  Southard,  supra,  in  the  final  analysis,  must  rest 
upon  the  claim  of  prescription,  it  will  be  treated  briefly.10  The 
claim  of  prescriptive  right  does  not  warrant  serious  consider¬ 
ation.  Appellants  could  acquire  no  rights  by  prescription  for 
four  reasons: 

(1)  No  prescriptive  or  adverse  rights  may  be  acquired  as 
against  the  property  interests  of  the  United  States.  Chesa¬ 
peake  &  Delaware  Canal  Co.  v.  United  States,  250  U.  S.  123, 
125  (1919),  and  authorities  cited.  This  is  recognized  in  the 
dissenting  opinion  in  Lawrence  v.  Southard,  supra,  where  it  is 
stated,  “If  there  be  such  a  prescriptive  right  it  has  never  been 
adjudicated  and  such  right  cannot  be  effectively  adjudicated 
in  this  action.  For  the  prescriptive  right  must  be  established 
(if  it  can  be,  which  I  doubt)  against  the  Government  of  the 
United  States  which  is  not  a  party  here.”  In  this  connection,  a 
prescriptive  right  would  have  to  include  a  share  of  the  Govern¬ 
ment-owned  canals  and  reservoirs,  for  stored  or  natural  flow 

infra,  pp.  57-50,  where  these  findings,  and  other  findings  which  appellants 
contend  are  not  supported  by  the  evidence,  are  discussed,  and  in  Appendix  A 
to  this  brief. 

u  The  cases  cited,  supra,  pp.  45— IS,  and  in  footnotes  0  and  10,  support  ap¬ 
pellee’s  position.  Wenatchee  Reclamation  District  v.  TitchenaJ,  175  Wash, 
pp.  308.  27  P.  (2d)  734,  736. 

55  Cases  cited,  supra,  pp.  51-53,  and  in  footnote  12. 

’*  Justice  Blake,  dissenting,  said  (p.  730),  “It  seems  to  me  that  this  appli¬ 
cation  and  grant  plainly  and  unambiguously  provide  for  a  maximum  water 
right  of  3  acre-feet.  This  view  is  tacitly  admitted  by  the  majority  for  they 
hold  that  the  vendor  and  his  predecessors  in  interest  have  acquired  a  pre¬ 
scriptive  right  to  the  use  of  water  in  excess  of  3  acre-feet.” 
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waters  flowing  in  the  Yakima  River  would  be  of  no  value  to 
appellants  unless  they  also  acquired  by  prescription  the  Gov¬ 
ernment's  title  to  the  Government-owned  reservoirs  and  canals, 
without  which  the  water  could  not  be  conserved  or  conveyed 
to  the  land. 

(2)  Even  if  a  prescriptive  right  could  be  acquired  against 
the  United  States,  appellants  could  not  prevail  under  settled 
principles  of  the  law  of  prescription.  Appellants  offered  no 
evidence  of  prescriptive  use.  The  record  at  the  trial  showed 
only  a  permissive  use  of  the  excess  water  in  question ;  and  the 
record  also  shows  that  deliveries  of  excess  water  were  not  con¬ 
tinuous  for  any  period  of  ten  years,  but  were  interrupted  when¬ 
ever  surplus  water  was  not  available  for  delivery,  particularly 
in  low  water  years  (Appellee’s  App.  198,  334).  The  decisions 
in  the  Supreme  Court  of  Washington  are  to  the  effect  that  pre¬ 
scriptive  rights  to  irrigation  waters  cannot  be  acquired  unless 
the  enjoyment  relied  upon  by  the  claimant  was  of  such  charac¬ 
ter  as  to  afford  a  ground  for  action  by  the  other  party.  Don- 
tanello  v.  Gust,  S6  Wash.  268,  150  Pac.  420,  422  (1915) ;  Smith 
v.  Nechanicky,  123  Wash.  8,  211  Pac.  880,  882  (1923).  Also, 
that  court  has  held  uniformly  that  user,  to  be  adverse,  must  be 
attended  by  actual  notice  or  by  such  circumstances  as  would 
impart  notice  to  the  person  affected  of  the  hostile  character  of 
the  claim.  Sander  v.  Bull,  76  Wash.  1, 135  Pac.  489, 492  ( 1913) ; 
City  of  Raymond  v.  Willapa  Power  Co.,  102  Wash.  278,  172 
Pac.  1176,  1178  (1918) ;  In  re  Water  Rights  in  Alpowa  Creek, 
129  Wash.  9, 224  Pac.  29, 31  (1924).  Furthermore,  permissive 
use  of  water  in  the  State  of  Washington  gives  no  title  by  pre¬ 
scription.  W eidensteincr  v.  Molly,  55  Wash.  79,  104  Pac.  143, 
144  (1909);  Rhoades  v.  Barnes,  54  Wash,  145,  102  Pac.  884, 
885  (1909).  The  decisions  of  the  Supreme  Court  of  Washing¬ 
ton  are  consistent  with  the  general  rule  on  the  subject  as  uni¬ 
formly  applied  in  all  western  states.  See  Kinney  on  Irrigation 
and  Water  Rights  (2nd  Ed.),  p.  1880,  Sec.  1050. 

(3)  Section  3  of  the  Act  of  the  Legislature  of  the  State  of 
Washington,  approved  March  4,  1905  (Rem.  Rev.  Stat.  Sec. 
7410)  which  provides  for  withdrawals  of  waters  for  Federal 
reclamation  projects  expressly  prohibits  any  acquisition  of 
withdrawn  waters,  by  prescription  or  otherwise. 

(4)  Finally,  and  conclusively,  appellants  could  not  acquire 
a  prescriptive  right  to  any  amount  of  water  in  excess  of  that 
needed  for  beneficial  use.17  This  is  recognized  by  the  Supreme 

” Haight  v.  Costanich.  1S4  Cal.  426,  194  Pac.  26,  30  (1920)  ;  California 
Pastoral  <£•  A.  Co.  v.  Madera  Canal  d  Irr.  Co.,  167  Cal.  78,  138  Pac.  718,  721 
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Court  of  Washington  in  Lawrence  v.  Southard ,  supra,  and  is  not 
inconsistent  with  that  decision,  since  it  was  assumed  in  that 
case,  upon  unproved  facts,  that  the  amount  of  waters  in  excess 
of  3  acre-feet,  to  which  the  court  held  that  defendant  had 
acquired  a  prescriptive  right,  were  necessary  for  beneficial  use. 

E.  Appellants  cannot  accept  the  benefits  and  repudiate  the  obligations  of 

their  contracts 

Even  if  appellants  could  establish  that  the  Secretary  was 
not  authorized  to  make  the  contracts,  or  that  his  subsequent 
action  in  issuing  the  notices  to  enforce  the  contracts  was  un¬ 
authorized,  appellants’  contentions  could  not  be  sustained. 
Under  no  condition  can  a  party  to  a  contract  demand  the  bene¬ 
fits  of  a  contract  and  at  the  same  time  repudiate  its  obligations. 
More  specifically,  appellants,  while  enjoying  and  retaining  the 
benefits  of  their  contract  provisions  fixing  the  construction 
charge  obligation  to  the  United  States  at  352  per  acre  in  the 
Fox  and  Eder  cases,  and  the  old  Washington  Irrigation  right, 
plus  $10  per  acre  in  the  Parks  case,  are  precluded  from  seeking 
to  have  these  benefits  increased  by  an  increase  in  the  obliga¬ 
tion  of  the  United  States,  so  as  to  require  the  United  States  to 
furnish  for  appellants’  lands  water  in  excess  of  the  contract 
amount  for  which  the  construction  charge  was  fixed. 

Since  appellants  have  accepted  the  fruits  of  their  contracts 
with  the  United  States,  they  cannot  be  permitted  to  deny  the 
validity  of  those  contracts,  or  the  authority  of  the  Secretary 
to  enforce  those  contracts,  while  retaining  their  benefits.  Ap¬ 
pellants  cannot  accept  that  which  is  beneficial  and  simultane¬ 
ously  seek  to  have  held  void  that  which  is  burdensome.  The 
trial  court  has  so  held  (Conclusions,  Fox  and  Eder  12,  Parks  13, 
Appellants  App.  328,  359,  386)  and  its  holding  is  fully  sup¬ 
ported  by  the  authorities.  Baker  v.  Cummings,  181  U.  S.  117, 

130  (1901);  Rader’s  Administrator  v.  Maddox,  150  U.  S.  128, 

131  (1893) ;  Branch  v.  Jesup,  106  U.  S.  468,  476,  481  (1882)  ; 
Post  v.  Maryland  Casualty  Co.,  2  Wash.  (2d)  21,  97  P. 
(2d)  173,  178  (1939);  Wormser  v.  Metropolitan  St.  Ry.  Co., 
184  N.  Y.  83,  76  N.  E.  1036,  1037,  1038  (1906);  Watkins  v. 
National  Bank,  51  Kan.  254,  32  Pac.  914,  915  (1893). 

(1914) ;  Washington  State  Sugar  Co.  v.  Goodrich ,  27  Idaho  26, 147  Pac.  1073, 
1079  (1915) ;  Huffine  v.  Miller,  74  Mont.  50,  237  Pac.  1103,  1104  (1925) ; 
Becker  v.  Marble  Creek  Irr.  Co.,  15  Utah  225,  49  Pac.  892,  893  (1897). 
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II 


The  judgments  must  be  affirmed  since  appellants  on  their  theory  of  the 
case  have  failed  to  prove  that  they  have  suffered  any  injury 

A.  The  trial  court's  findings  on  beneficial  use  preclude  any  bans  for 

complaint 

It  is  elementary  that  in  order  to  establish  a  case  for  equitable 
relief,  appellants  must  sustain  the  burden  of  proving  that  some 
property  right  of  appellants  has  been  invaded,  and  that  they 
have  suffered,  or  will  suffer  “irreparable  loss  and  damage”,  as 
alleged  (Appellants’  App.  11,  58,  81).  Petroleum  Co.  v. 
Comm’n  304  U.  S.  209,  218  (1938);  United  Fuel  Gas  Co.  v. 
Railroad  Comm'n,  278  U.  S.  300,  310  (1929) ;  Alabama  Power 
Co.  v.  I  ekes,  302  U.  S.  464, 479  ( 1938) . 

The  trial  court  has  found  that  the  amounts  of  water  deliv¬ 
ered  to  appellants’  lands  in  the  past  have  been  wastefully  ap¬ 
plied;  and,  in  the  Eder  and  Fox  cases  that  the  amounts  of  3 
acre-feet  of  water  specified  in  their  contracts,  and  31/4  acre-feet 
in  the  Parks  case,  the  amount  determined  by  the  “authorized 
agent  of  the  United  States”,  are  sufficient  for  beneficial  use. 
Thus,  the  fundamental  premise  on  which  appellants’  case  is 
based — that  the  amounts  of  water  delivered  in  the  past  have 
been  necessary  for  beneficial  use — is  without  foundation. 
The  burden  of  proof  is  on  appellants  to  establish  that  4.48 
acre-feet  in  the  Fox  case,  5.56  acre-feet  in  the  Eder  case,  and 
6  acre-feet  in  the  Parks  case,  the  amounts  alleged  in  their 
amended  complaints  to  have  become  vested,  was  necessary  for 
beneficial  use.  In  this  appellants  have  not  succeeded.  They 
have  failed  to  show,  and  cannot  show,  that  the  findings  of  the 
trial  court  on  beneficial  use  are  without  a  reasonable  basis  in 
fact  and  law.  Under  no  circumstances  can  the  action  of  the 
Secretary  of  the  Interior  be  considered  arbitrary,  capricious, 
and  unreasonable  since,  as  a  matter  of  fact,  it  is  affirmatively 
established  that  the  amounts  of  water  which  the  United  States 
contracted  to  deliver  are  sufficient  for  beneficial  use.  Thus, 
even  under  plaintiffs’  theory  of  the  case — that  appellants  are 
entitled  to  have  delivered  all  of  the  water  needed  for  beneficial 
use  irrespective  of  the  amounts  stated  in  their  contracts  and 
without  extra  charge  if  it  exceeds  the  amounts  stated — the 
judgments  must  be  affirmed  in  view  of  the  trial  court’s  findings. 

The  court  found,  with  respect  to  the  Parks  case,  that  the 
amount  of  water  “required  to  successfully  irrigate  the  land” 
was  3V2  acre-feet  per  acre  per  annum,  as  determined  by  the 

515387 — 43 - 5 
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Secretary  of  the  Interior  on  the  basis  of  the  Johnston  report1* 
The  court  further  found  that  the  determination  made  by  the 
Secretary  of  the  Interior  was  based  upon  a  careful  investigation 
and  report  of  the  pertinent  facts,  and  upon  expert  advice  and 
was  neither  arbitrary,  nor  capricious,  nor  unjustified.19 

Regarding  the  Fox  and  Eder  cases  the  court  found  that  the 
amount  of  water  required  for  beneficial  use  on  appellants’  lands 
was  3  acre-feet  per  acre  per  annum  as  determined  by  W.  W. 
Johnston,  the  expert  employed  by  the  Secretary  of  the  In¬ 
terior.  The  court  further  found  that  W.  W.  Johnston,  a  well 
qualified  expert  employed  by  the  Secretary  of  the  Interior, 
made  an  investigation  and  study  of  appellants’  land  and  the 
irrigation  practices  used  on  the  farms,  that  the  determination 
of  the  amount  of  water  required  for  beneficial  use  on  appellants’ 
land,  made  by  W.  W.  Johnston,  was  based  upon  a  careful  in¬ 
vestigation  of  the  pertinent  facts  and  was  neither  arbitrary,  nor 
capricious,  nor  unjustified.20 

Regarding  all  three  cases  the  court  found  that  the  amount 
of  water  delivered  for  the  lands  of  appellants  in  past  years, 
under  the  “holler”  system  rather  than  beneficial  use,  was  waste- 
fully  applied,  resulting  in  a  waste  of  water  and  in  some  injury 
to  the  soil.21 

The  court  found  that  the  methods  of  irrigation  followed  on 
the  appellants’  land  resulted  in  an  unnecessary  amount  of  water 
running  off  as  surface  waste  without  benefit  to  the  crops  and  in 
a  large  part  of  the  water  being  lost  through  excessive  deep  per¬ 
colation.21 

The  court  found  that  on  appellants’  land  the  water  is  distrib¬ 
uted  to  various  parts  of  the  farm  by  means  of  open  earthen 
ditches  causing  heavy  percolation  losses  whereas  on  many  other 
farms  in  the  same  division  of  the  project  there  is  in  effect  a 
better  practice  of  distributing  water  through  flumes  which 

“  Parks  Findings  28  and  30,  Appellants’  App.  341 ;  Def.  Ex.  74,  Appellee’s 
App.  235;  Appellee’s  App.  262-281,  291-292,  302-305  ;  305-320,  326-328,  329; 
334-335.  337,  338-339;  Def.  Ex.  75,  78.  79,  83-86,  89,  94,  and  101,  Appellee’s 
App.  267,  270, 272,  318, 320,  330, 338. 

**  Parks  Finding  29,  Appellants’  App.  341;  Def.  Ex.  74,  Appellee’s  App. 
235;  Appellee’s  App.  230-234,  262-281,  305-320,  326-328,  329  ;  334-335.  337, 
338-339. 

39  Fox  Finding  29,  30,  31,  Appellants’  App.  313;  Appellee’s  App.  265-266, 
267-269,  272-274,  277-278,  281-284,  303-305  ;  305-314.  317-320.  325-326,  328- 
330  ;  334-335,  337-340;  Def.  Ex.  76,  79,  83-86,  89,  94,  and  101,  Appellee’s  App. 
268,  272,  318,  320,  and  338 ;  Eder  Findings  29,  30,  31,  Appellants’  App.  371- 
372;  Appellee’s  App.  263-265,  267-269,  272-274,  277.  284-290,  292-293.  303- 
305  ;  305-312,  314.  317-325,  32S-330;  334-337,  338-340;  Def.  Ex.  77,  79,  83- 
86,  89,  94,  and  101,  Appellee’s  App.  268,  272,  318,  320,  and  338. 

21  Parks  Finding  33,  35,  Appellants’  App.  342-343;  Appellants’  App.  651- 
652;  Appellee’s  App.  262-267,  272-281;  290-292,  302-305  ;  305-320,  329  ;  46- 
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greatly  reduces  seepage  losses.  In  this  particular  the  irriga¬ 
tion  systems  on  appellants’  farms  have  not  been  brought  up  to 
a  reasonable  standard  of  economy  and  efficiency.22 

The  court  found  that  on  appellants’  land  (Parks  and  Eder) 
the  usual  practice  has  been  to  allow  irrigation  water  to  run  in 
one  set  of  furrows  or  corrugations  for  as  long  as  24  hours  with¬ 
out  changing  the  water  to  another  set  of  corrugations  or  fur¬ 
rows.  The  experience  and  the  general  practice  of  other  irriga¬ 
tors  irrigating  similar  land  has  demonstrated  that  runs  of  8  to 
12  hours’  duration  are  sufficient  to  properly  irrigate  the  land 
and  to  produce  crops  successfully.  Under  the  prevailing  prac¬ 
tice  of  24-hour  runs  on  appellants’  land,  water  was  being 
wasted  during  a  large  part  of  the  time  and  it  was  allowed  to 
run  in  one  set  of  furrows  or  corrugations,  and  a  large  part  of 
the  water  could  have  been  saved  by  allowing  the  water  to  run 
in  one  location  or  in  one  set  of  furrows  or  corrugations  only  8 
to  12  hours,  as  commonly  practiced  by  other  irrigators  in  the 
same  division  of  the  project.  The  water  lost  because  of  the 
wasteful  and  excessive  applications  of  water  on  appellants’ 
land  was  not  beneficially  used  and  resulted  in  some  injury 
to  the  land.23 

The  court  further  found  that  during  the  year  1934.  which 
was  the  year  when  the  complained  of  reduction  in  water  de¬ 
liveries  for  appellants’  land  occurred,  appellants’  land  pro¬ 
duced  as  good  crops  as  in  prior  years  when  the  “holler”  system 
of  deliveries  was  in  full  effect  upon  appellants’  land.-4 

It  is  abundantly  clear  that  the  foregoing  findings  are  sup¬ 
ported  either  by  the  uncontradicted  evidence  or  the  great  weight 
of  the  evidence,  including  the  testimony  of  the  appellants’ 
own  witnesses. 


47.  16-1S,  22;  124-125;  115-118;  108-104;  136;  106-107;  101-102;  94;  128; 
Def.  Ex.  75,  78,  79,  Appellee’s  App.  267,  270,  272 ;  Fox  Findings  24,  26,  Appel¬ 
lants’  App.  312;  Appellee’s  App.  272-274,  281-284,  292-293  ;  308,  311,  314- 
317,  325-326;  52-53;  Def.  Ex.  76,  79,  Appellee’s  App.  268.  272;  Eder  Findings 
23.  25,  Appellants’  App.  370,  Appellee’s  App.  272-274,  277,  285-290,  292,  293, 
295  ;  308-314,  317,  320-323,  325,  326  ;  76-77;  133;  74;  107-108;  120-122; 
129-133 ;  138-139 ;  140-141 ;  Def.  Ex.  77,  79,  Appellee’s  App.  268,  272. 

a  Parks  Finding  36,  Appellants’  App.  343 ;  16 ;  111 ;  124-125 ;  116 ;  103 ;  133 ; 
74 ;  80-81 ;  S3,  92 ;  276  :  277,  289  ;  313.  Fox  Finding  27,  276,  277,  282,  283  ;  53 ; 
74 ;  80-81 ;  89 ;  326.  Eder  Finding  26,  Appellants’  App.  370 ;  284-287,  2$8. 289 ; 
74 ;  76-77;  133;  74 ;  80-81 ;  89;  321. 

73  Parks  Finding  37,  Appellants’  Ap.  343  Appellee’s  App.  17,  18,  22;  124- 
125;  136;  105-106;  106-107;  101-102;  103;  272-276,  280  ;  313-317,  320,  323. 
Eder  Finding  27,  Appellants’  App.  371;  Appellants’  App.  513;  Appellee’s  App. 
107-108;  120-121;  132;  133;  138;  139;  277,  278,  286-289  ;  314,  320-325. 

*4  Parks  Finding  38,  Appellants’  App.  344 ;  Def.  Ex.  64,  Appellants’  App. 
1042 ;  Def.  Ex.  67  and  101,  Appellee’s  App.  197  and  338  ;  21-22 ;  337,  338-340. 
Fox  Finding  28,  Appellants’  App.  313 ;  Def.  Ex.  63,  Appellants’  App.  1041 ; 
Def.  Ex.  66  and  101,  Appellee’s  App.  197  and  338  ;  52 ;  337,  338-340.  Eder 
Finding  28,  Appellants’  App.  371;  Def.  Ex.  65,  Appellants’  App.  1043;  Def. 
Ex.  68  and  101,  Appellee’s  App.  197  and  338  ;  335-337,  338-340. 
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The  general  rule  is  well  settled  in  this  Court  that  where  the 
trial  court  has  heard  the  witnesses,  considered  the  evidence, 
and  made  its  findings  upon  that  evidence,  they  must  be  taken 
as  presumptively  correct  unless  in  the  case  of  obvious  error  or 
where  wholly  unsupported.25  This  settled  principle  is  em¬ 
bodied  in  Rule  52  (a)  of  the  new  Federal  Rules  of  Civil  Pro¬ 
cedure  which  expressly  requires  that  “findings  of  fact  shall  not 
be  set  aside  unless  clearly  erroneous  and  due  regard  shall  be 
given  to  the  opportunity  of  the  trial  court  to  judge  of  the  cred¬ 
ibility  of  witness.”  Consolidated  Realty  Corporation  v.  Dun¬ 
lop ,  72  App.  D.  C.  273,  114  F.  (2d)  16,  18  (1940). 

This  rule  appears  to  be  carried  even  further  in  cases  involv¬ 
ing  the  adjudication  of  water  rights  in  the  arid  west,  where  the 
findings  usually  are  based  upon  evidence  adduced  at  trials 
extending  over  long  periods  of  time,  and  involving  a  large 
number  of  witnesses.  In  such  cases  the  appellate  courts  are 
extremely  reluctant  to  interfere  with  the  findings  and  judg¬ 
ments  of  trial  courts  where  the  latter  have  seen  and  heard  the 
witnesses,  weighed  their  testimony  and  the  evidence,  and  made 
findings  and  judgments  based  thereon.26 

It  is  unnecessary  to  review  the  evidence  in  support  of  these 
findings.  While  appellants  make  the  bald  statement  that  these 
findings  are  not  supported  by  the  evidence,  an  analysis  of 
appellants’  argument  discloses  that  nowhere  do  they  seriously 
challenge  the  court’s  findings  on  the  amounts  of  water  needed 
for  beneficial  use  and  that  waters  delivered  in  past  years  have 
been  wastefully  applied.  Rather  appellants  argue  (Point  XII) 
that  the  ditch  riders  and  watermasters,  and  (Point  VI)  that 
appellants’  neighboring  farmer  witnesses  are  better  qualified 
to  determine  beneficial  use  than  the  highly  qualified  expert 


* -Colby  v.  Riggs  Nat.  Bank,  67  App.  D.  C.  259.  92  F.  (2d)  183, 195  (1937) ; 
Hazeti  v.  Hawley;  66  App.  D.  C.  266,  86  F.  (2d )  217, 222  ( 1936) ,  cert.  den.  299 
U.  S.  613  (1937) ;  Dear  v.  Guy,  64  App.  D.  C.  314,  78  F.  (2d)  198, 199  (1935), 
cert.  den.  296  U.  S.  585  (1935) ;  Metropolitan  Casualty  Ins.  Co.  v.  Hoage,  63 
App.  D.  C.  307,  72  F.  (2d)  175, 176  (1934) ;  Pollock  v.  Jameson,  63  App.  D.  C. 
152,  70  F.  (2d)  756,  759  (1934)  ;  Rhoderick  v.  Swartzell,  62  App.  D.  C.  180, 
65  F.  (2d)  813,  817  (1933).  cert.  den.  290  U.  S.  677  (1933) ;  HM  v.  Marstwi, 
65  App.  D.  C.  250,  82  F.  (2d)  856,  858  (1936) ;  Crow  v.  Gore,  66  App.  D.  C. 
125, 85  F.  (2d)  291,293  (1936). 

*  Decisions  giving  effect  to  this  rule,  where  appellate  courts -have  refused 
to  disturb  the  findings  of  fact  of  the  trial  courts  on  questions  involving  the 
quantum  of  water  rights  and  the  duty  of  water,  are :  In  Re  Water  Rights  in 
Ahtanum  Creek,  139  Wash.  84, 245  Pac.  758, 761  (1926) :  In  Re  Water  Rights  in 
Water  District  No.  17, 85  Colo.  555, 277  Pac.  763, 767  (1929) ;  Hufflne  v.  Miller,, 
74  Mont.  50,  237  Pac.  1103, 1104  (1925) ;  Weitensteiner  v.  Engdahl,  125  Wash. 
106.  215  Pac.  378,  382  (1923) ;  Heilbron  v.  Kings  River  A  F.  C.  Co.,  76  Cal.  11, 
17  Pac.  933,  936  (1888)  ;  Muir  v.  Allison,  33  Idaho  146,  191  Pac.  206,  211  (rev. 
on  other  grounds)  (1920) ;  Half  Moon  Bay  Land  Co.  v.  Cowell,  173  Cal.  543, 
160  Pac.  676,  678  (1916). 
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appointed  by  the  Secretary  of  the  Interior.  Thus,  in  the  final 
analysis,  the  fact  that  these  findings  are  fully  supported  by 
competent  evidence  is  not  contradicted.  Appellants’  com¬ 
plaint  is  that  the  trial  court  erred  in  not  giving  more  weight 
to  appellants’  witnesses.  The  weight  to  be  attached  to  the 
testimony  of  appellants’  witnesses  is,  of  course,  a  matter  within 
the  province  of  the  trial  court  and  appellate  courts  are  reluc¬ 
tant  to  weight  the  evidence  where  there  is  any  competent 
evidence  to  support  the  finding.27 

We  shall  refer  briefly,  however,  to  the  qualifications  of  ap¬ 
pellee’s  expert  witnesses  and  the  nature  and  extent  of  their 
investigations  and  studies  on  appellants’  lands.  The  Secretary 
appointed  as  his  “authorized  agent”  the  best  qualified  expert 
that  he  could  find.  Mr.  Johnston  is  a  soil  and  irrigation  scien¬ 
tist  with  degrees  from  Oregon  State  Agricultural  College  and 
the  University  of  Missouri,  specializing  in  irrigation  and  soils. 
He  has  had  extensive  experience  in  the  classification  of  lands 
on  the  basis  of  irrigation  requirements  and  this  included  eco¬ 
nomic  studies  on  old  and  new  irrigation  projects  (Parks  Find¬ 
ing  24,  Appellants’  App.  340;  Def.  Ex.  74,  Appellee’s  App. 
235  ;  230-234,  268-269).  Regarding  the  Parks  land,  Mr.  John¬ 
ston  spent  some  six  months  investigating  irrigation  require¬ 
ments  of  the  “old  supplemental  lands.”  In  his  field  investiga¬ 
tion,  including  the  investigation  of  appellant  Parks’  land,  Mr. 
Johnston  made  soil  and  subsoil  examinations  at  the  rate  of  ap¬ 
proximately  one  soil  boring  for  each  10-acre  tract,  and  investi¬ 
gation  notes  were  made  as  to  length  of  irrigation  runs,  the  na¬ 
ture  and  condition  of  farm  ditches  and  structures,  the  apparent 
care  with  which  irrigating  was  done,  the  approximate  acreage 
in  different  crops,  the  occurrence  of  ground  water  at  elevations 
which  would  affect  the  amount  of  irrigation  water  required,  and 
any  other  conditions  which  would  indicate  whether  water  de¬ 
livered  during  the  period  of  record  had  been  applied  with  rea¬ 
sonable  care  or  wastefully  (Parks  Findings  25  and  26.  Appel¬ 
lants’  App.  340;  Def.  Ex.  74,  Appellee’s  App.  235  ;  231,  232, 
263) .  In  his  investigation  Mr.  Johnston  obtained  from  records 
on  file  in  the  Sunnyside  office  and  from  the  two  watermasters 
of  the  Sunnyside  Division,  records  of  estimated  deliveries  of 
water  to  old  supplemental  lands,  including  appellants’,  during 
the  8-year  period,  1922-1928,  inclusive,  and  1931.  When  the 
record  of  water  deliveries  for  any  one  tract  was  considerably 
out  of  line  with  the  general  acreage  for  the  class  in  which  the 
tracts  had  been  tentatively  classified  he  made  a  second  field  in- 

17  See  authorities  cited  supra  p.  60,  notes  25  and  26  and  infra,  pp.  63-64. 
note  28. 
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vestigation  before  the  final  classification  of  the  tract  was  es¬ 
tablished.  The  final  classification  of  each  tract  was  established 
on  the  basis  of  all  of  the  information  developed  by  the  investi¬ 
gation  (Parks  Finding  27,  Appellants’  App.  341;  Def.  Ex.  74, 
Appellees  App.  235  ;  232-234).  Examination  of  his  re¬ 
port  (Def.  Ex.  74,  Appellee’s  App.  235)  discloses  the  thorough¬ 
ness  with  which  Mr.  Johnston  conducted  his  investigation  and 
study. 

The  Secretary  also  employed  Dr.  W.  L.  Powers,  Soil  Scien¬ 
tist  at  the  Oregon  State  Agricultural  College,  and  a  recognized 
authority  on  irrigation  requirements  and  soils  (Appellee’s  App. 
305-309)  as  a  consultant  and  to  review  the  Johnston  report. 
In  his  findings,  which  are  a  part  of  the  report,  Dr.  Powers  said : 

The  present  determination  is  based  on  extensive  local 
use  records  and  measurements  under  practical  field  con¬ 
ditions,  supported  by  a  detailed  land  classification,  some 
technical  data  such  as  usable  water  capacity  of  soils 
concerned,  and  the  number  of  refills  required  to  meet 
needs  of  the  chief  crops  grown.  A  week  given  to  inspec¬ 
tion  of  the  field  work  during  the  duty  of  water  classifi¬ 
cation  and  a  review  of  the  report  prepared  by  Mr.  W.  W. 
Johnston  leads  to  the  view  that  the  findings  therein 
included  have  a  well  founded  practical  and  theoretical 
basis,  are  logical  and  will  permit  substantial  justice  to 
be  accomplished  for  water  users  concerned  (Def.  Ex. 
74,  Appellee’s  App.  256). 

At  the  trial  Dr.  Powers  testified  (Appellee’s  App.  308)  that 
he  checked  the  determination  by  scientific  field  and  laboratory 
tests  and  by  comparison  with  experimental  results,  and  con¬ 
cluded  that  it  was  a  sound  basis  and  a  rather  liberal  determina¬ 
tion  and  allowance. 

Regarding  the  Eder  and  Fox  tracts,  after  these  actions  were 
filed  Mr.  Johnston  and  Dr.  Powers  made  full  field  examinations 
of  these  tracts  in  the  fall  of  1937,  on  three  occasions  during  the 
irrigation  season  of  1938,  on  September  29,  1939,  and  on  Feb¬ 
ruary  2,  1940,  in  order  to  study  soil  and  irrigation  conditions, 
and  laboratory  experiments  were  conducted  to  check  the  field 
judgments.  The  thorough  and  scientific  manner  in  which  the 
Fox  and  Eder  tracts  were  investigated  and  studied  is  fully  de¬ 
scribed  in  their  testimony  (Appellee’s  App.  283-290,  311,  320- 
329). 

Appellants  attempt  to  contradict  the  testimony  of  appellee’s 
expert  witnesses  by  the  testimony  of  those  “directly  engaged  in 
the  use  of  water”  in  the  area  involved  (Appellants’  Br.,  p.  43, 
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63).  The  weight  to  attach  to  the  testimony  of  appellants’ 
witnesses  is,  of  course,  a  matter  for  the  trial  court  to  determine. 
The  court’s  finding  that  ditch  riders  and  watermasters  were 
neither  authorized  nor  qualified  to  determine  beneficial  use 
and  that  in  delivering  water  under  the  “holler”  system  they 
made  only  a  superficial  investigation,  if  any  investigation  at 
all,  has  already  been  discussed  under  Point  I  (supra,  pp.  24-29) . 
The  weight  to  be  attached  to  those  “directly  engaged  in  the 
use  of  water”  in  the  area  involved  is  indicated  by  the  following: 

Plaintiffs’  witness  Hartley  is  Mr.  Parks’  neighbor  and  gets 
the  benefit  of  some  of  the  water  that  wastes  off  Parks’  place 
(Appellee’s  App.  18,  22).  W.  W.  Harrington’s  and  H.  B. 
Brown’s  knowledge  of  Parks’  irrigation  practice  was  so  slight 
that  they  were  unable  to  testify  as  to  how  long  Parks  left  his 
water  in  one  set  before  changing  it  (Appellee’s  App.  93,  127). 
Martin  Elenbass’  knowledge  of  Parks’  farm  and  practices  was 
limited  to  what  he  observed  along  the  fence  line  (Appellee’s 
App.  105).  Elmer  S.  Thrush,  W.  F.  Nass,  Ben  Berry,  and 
W.  I.  Bartlett  testified  that  all  they  knew  about  Appellants’ 
tracts  was  that  they  produced  good  crops  with  the  amount  of 
water  used  (Appellee’s  App.  112,  92;  119).  Plaintiff’s  wit¬ 
nesses  “directly  engaged  in  the  use  of  water”  did  not  know 
how  to  measure  water  and  had  no  idea  as  to  the  amounfof  water 
being  actually  applied  (Appellee’s  App.  53;  91;  92;  95,  96; 
97;  111;  112;  118;  119, 124;  127). 

Clearly  the  court  below  was  justified  in  following  the  rule 
laid  down  by  the  Supreme  Court  of  Washington  in  Longmire  v. 
Smith ,  26  Wash.  426, 67  Pac.  246  (1901),  so  strongly  relied  upon 
by  appellants,  as  to  the  weight  to  be  attached  to  such  testimony 
where  it  said  (p.  250) : 

An  examination  discloses  that  a  number  of  witnesses, 
when  testifying,  and  while  expressing  opinions  as  to  the 
number  of  inches  of  water  required  to  irrigate  the  land, 
had  not  very  definite  ideas  of  the  measurement  of  water; 
and  the  court  was  justified  in  attaching  but  little  weight 
to  such  testimony. 

• 

This  is  in  line  with  the  general  rule  as  stated  by  the  Supreme 
Court  of  Idaho  in  Farmers’  Cooperative  Ditch  Co.  v.  Riverside 
Irr.  Dist.,  16  Idaho  525,  102  Pac.  481  (1909).  In  this  case  the 
Supreme  Court  of  Idaho  reversed  the  decision  of  the  District 
Court  and  sent  the  case  back  for  retrial  on  the  question  of  duty 
of  water,  on  account  of  the  guesswork  character  of  the  evidence 
submitted  on  that  question,  the  court  saying  at  page  482: 
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In  nearly  every  instance  when  the  witness  was  asked 
if  he  had  ever  measured  the  water,  and  made  tests  as 
to  the  actual  quantity  of  water  used  on  a  given  tract  of 
land,  he  said  that  he  had  not.  *  #  #  The  trouble 
with  the  whole  line  of  evidence  given  on  this  subject  is 
that  it  was  for  all  practical  purposes  worthless,  and  was 
not  founded  on  any  actual  measurements  or  tests,  but 
was  purely  guesswork  as  to  the  volume  of  water  that 
had  been  used  by  the  several  witnesses.28 

With  regard  to  the  weight  to  be  given  to  the  testimony  of 
those  “directly  engaged  in  the  use  of  water”  appellants  in  their 
Brief  at  page  63  quote  as  the  “true  rule”  an  excerpt  from  a 
report  of  a  Committee  of  the  American  Society  of  Engineers 
(Paper  No.  1620)  which  appellants  introduced  as  Plaintiffs' 
Ex  No.  102,  as  follows: 

On  the  basis  of  the  information  assembled  by  the 
committee,  the  decrees  made  by  the  courts  appear  to 
have  been  based  largely  on  the  testimony  of  those  di¬ 
rectly  engaged  in  the  use  of  water  in  the  area  under 
adjudication  (Appellants’  App.  1094,  Appellee’s  App. 

343). 

• 

Significantly,  appellants  fail  to  quote  the  next  succeeding 
sentence  in  that  exhibit  which  throws  an  entirely  different  light 
on  the  language  quoted  by  appellants.  The  omitted  portion 
reads  as  follows: 

Where  expert  witnesses  have  been  able  to  qualify 
on  the  basis  of  both  general  experience  and  of  experi¬ 
ence  in  the  locality,  or  where  their  opinions  are  sup¬ 
ported  by  records  of  use  by  the  better  irrigators  of  the 
area  or  by  experimental  determinations  under  local 
field  conditions,  their  conclusions  appear  to  have  been 
of  more  assistance  in  the  case  (Appellee's  App.  343). 

*  Other  cases  where  the  appellate  courts  have  commented  upon  the  guess¬ 
work  character  of  witnesses  “directly  engaged  in  the  use  of  water”  and  the 
weight  to  be  attached  to  witnesses  who  have  no  knowledge  of  the  amount 
of  water  actually  used  or  required  are :  Whited  v.  Covin,  55  Ore.  98, 105  Pac. 
396,  399  (1909)  ;  McKissiek  Cattle  Co.  v.  Anderson,  62  Cal.  App.  558,  217 
Pac.  779,  783  (1923)  ;  Ison  v.  Sturgill,  57  Ore.  109,  109  Pac.  579,  582  (1910) ; 
Hough  v.  Porter,  51  Ore.  318, 95  Pac.  732,  98  Pac.  1083  (1908) ;  Nichols  v.  Huf- 
ford,  21  Wyo.  447, 133  Pac.  1084, 1088  (1913) ;  Pabst  v.  Finmand,  190  Cal.  124, 
211  Pac.  11, 15  (1922) ;  'Northern  California  Power  Co.  v.  Waller,  174  Cal.  377, 
163  Pac.  214,  217  (1917) ;  McLeod  v.  Miller  d  Lux,  40  Nev.  447,  153  Pac. 
566,  569  (1915)  ;  Gardner  v.  Wright,  49  Ore.  609,  91  Pac.  286.  296  (1907). 
Also,  see  Kinney  on  Irrigation  and  Water  Rights  (2d  Ed.),  sec.  916.  p.  1623; 
Wiel,  Water  Rights  in  the  Western  States  (3rd  Ed.),  sec.  487,  p.  525. 
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The  courts,  in  cases  where  the  duty  of  water  must  be  de¬ 
termined,  are  coming  more  and  more  to  rely  upon  expert  testi¬ 
mony  based  upon  actual  experiments  conducted  and  measure¬ 
ments  made  in  the  areas  involved.  And,  in  water  right 
adjudications  by  state  engineers  and  other  state  administra¬ 
tive  officers  and  agencies  entrusted  with  administration  of 
state  irrigation  codes  and  water  laws,  direct  observational  data 
evaluated  by  those  experts  directly  experienced  in  such  work, 
under  conditions  where  the  one  making  the  determination  is 
not  limited  to  evidence  brought  before  him  but  conducts  his 
own  scientific  investigations,  invariably  are  the  basis  for  duty 
of  water  determinations  (PI.  Ex.  No.  102,  Appellee’s  App.  | 
342,344). 

Further,  while  appellants  state  there  is  no  evidence  to  sup¬ 
port  the  court’s  finding  that  water  has  been  wastefully  ap¬ 
plied  (Appellants’  Br.  62,  63),  an  analysis  of  appellants’  Point 
XIII  discloses  that  what  appellants  actually  argue  is  that, 
even  though  water  has  been  wastefully  applied  “under  the 
practice  and  system  used  by  them”  they  “cannot  be  compelled 
to  construct  a  new  irrigation  system”  (Appellants’  Br.  63-64). 
No  one  has  ever  suggested  that  appellants  “be  compelled  to 
construct  a  new  irrigation  system.”  The  court  has  merely 
found  that  appellants’  irrigation  system  has  not  been  brought 
up  to  a  reasonable  standard  of  economy  and  efficiency  (Eder 
Finding  26,  Fox  Finding  27,  Parks  Finding  36,  Appellants’ 
App.  370-371,  312,  343).  The  evidence,  including  the  testi¬ 
mony  of  appellants’  own  witnesses,  establishes  that  the  irriga¬ 
tion  practices  pf  appellants  have  not  been  brought  up  to  a 
reasonable  standard  of  economy  as  compared  with  the  average 
practice  on  the  Yakima  Project.2® 

Economical  use  of  water  for  irrigation  without  excessive 
waste  is  a  fundamental  principle  of  the  law  of  irrigation. 
Public  policy  of  the  arid  west  is  such  that  waste  cannot  be  toler¬ 
ated.  The  authorities  have  been  collected  oh  pages  51-52, 
note  12,  of  appellee’s  brief  in  support  of  appellee’s  statement 
that  under  no  circumstances  could  appellants  acquire  a  vested 
right,  based  upon  past  use,  to  more  water  than  they  can  bene¬ 
ficially  use.  Also,  see  Kinney  in  Irrigation  and  Water  Rights , 
(2nd  Ed.),  Sec.  916,  p.  1622. 

The  principle  of  economy  in  the  use  of  water  without  ex¬ 
cessive  waste  requires  irrigators  to  bring  their  wasteful  meth¬ 
ods  of  irrigation  up  to  a  reasonable  standard  of  economy  and 
efficiency,  at  least  to  a  standard  in  common  use  in  the  locality. 

*  See  footnotes  21,  22,  and  23,  supra,  pp.  58-59. 
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None  of  the  authorities  cited  by  appellants  announce  any  dif¬ 
ferent  rule.  In  this  connection,  appellants  rely  upon  another 
excerpt  from  their  Exhibit  102  at  page  64  of  their  brief,  which 
is  quoted  by  appellants  as  follows: 

It  appears  to  be  equally  accepted  that  each  claimant 
is  entitled  to  have  his  right  defined  on  the  basis  of  rea¬ 
sonable  needs  for  the  character  of  practice  under  which 
the  right  use  was  acquired,  provided  such  practice  is 
within  the  limits  of  beneficial  use. 

While  this  excerpt  is  expressly  qualified,  so  far  as  appellants 
are  concerned,  by  the  concluding  clause  “'providing  such  prac¬ 
tice  is  within  the  limits  of  beneficial  use  ”  it  is  further  qualified 
by  the  preceding  paragraph,  which  appellants  omit,  which 
states: 

To  use  past  practice  as  the  basis  of  the  extent  of  a 
right  is  practically  equivalent,  for  developed  systems, 
to  accepting  the  constructed  capacity  as  measuring  the 
requirements.  It  is  well  recognized  that  in  the  earlier 
periods  of  development  the  use  of  water  is  less  eco¬ 
nomical  than  in  later  periods.  Although  such  excessive 
use  may  have  been  permitted  in  such  earlier  periods, 
the  Courts  do  not  consider  themselves  bound  to  define 
the  rights  on  the  basis  of  past  use  where  wastefulness 
can  be  shown. 

Here  the  trial  court  found  that  on  appellants’  land  the  water 
is  distributed  by  means  of  open  ditches  causing  heavy  percola¬ 
tion  losses,  whereas  on  many  other  farms  in  the  same  division 
of  the  project  there  is  in  effect  a  better  practice  of  distributing 
the  water  through  flumes  which  greatly  reduces  seepage  losses, 
and  found  that  on  appellants’  lands  the  usual  practice  has  been 
to  allow  irrigation  water  to  run  in  one  set  of  furrows  or  corruga¬ 
tions  for  as  long  as  24  hours  without  changing,  whereas  the 
experience  and  the  general  practice  of  other  irrigators  irrigating 
similar  lands  has  demonstrated  that  runs  of  8  to  12  hours’  dura¬ 
tion  are  sufficient  to  properly  irrigate  the  land,  as  commonly 
practiced  by  other  irrigators  in  the  same  division.  In  so  find¬ 
ing,  the  trial  court  is  not  requiring  appellants  “to  construct  a 
new  irrigation  system,”  as  appellants  argue,  but  has  merely 
found  that  appellants  have  not  brought  the  irrigation  systems 
and  practices  on  their  farms  up  to  a  reasonable  standard  of  econ¬ 
omy  and  efficiency,  and  have  not  brought  their  irrigation  sys¬ 
tems  and  practices  up  to  a  standard  in  common  use  in  the 
locality. 
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B.  Other  findings  challenged  by  appellants  are  supported  by  the  evidence  “ 

(1)  Appellants  in  their  Point  IX  assert  that  all  findings 
that  the  Sunnyside  Canal  was  designed  and  constructed  with 
a  capacity  of  only  3  acre-feet  per  annum  per  irrigable  acre  are 
unsupported  by  the  evidence.  Appellants  refer  particularly  to 
Finding  17  in  the  Eder  and  Fox  cases  (Appellants’  App.  367, 
309)  and  to  Finding  16  in  the  Parks  case  (Appellants’  App. 
336) .  Appellants  also  refer  to  Finding  34  in  the  Eder'  and  Fox 
cases  (Appellants’  App.  373,  314)  and  Finding  41  in  the  Parks 
case  which  are  related  (Appellants’  App.  344-345). 

Contrary  to  appellants’  assertion,  these  findings  are  amply 
supported  by  the  evidence.  (Appellee’s  App.  213-214,  221- 
222,  38-^40).  Mr.  Porter  J.  Preston,  Supervising  Engineer  for 
the  Bureau  of  Reclamation,  on  direct  examination  as  appellee’s 
witness  testified  that  in  order  properly  to  plan,  design,  and 
construct  an  irrigation-reclamation  project,  it  is  necessary  for 
the  engineer  to  know  in  advance  of  such  planning,  designing, 
and  construction  what  the  duty  of  water  is  to  be  on  such  a 
project,  because,  as  stated  by  Mr.  Preston : 

All  projects  must  be  studied  as  to  their  water  supply, 
the  amount  of  water  that  is  to  be  delivered,  the  sizes 
of  canals,  reservoirs,  and  other  works,  in  order  that  an 
estimate  may  be  made  of  the  cost.  The  cost  is  an 
important  factor;  and  it  must  be  coordinated  with  all 
the  other  elements  that  go  into  the  planning  of  a  project, 
and  it  must  be  operated  largely  as  it  is  planned,  espe¬ 
cially  where  a  project  is  planned  having  a  large  percent¬ 
age  of  the  water  required  from  storage.  It  is  planned 
as  a  whole,  and  not  separate  units  (Appellee’s  App. 
213-214). 

Mr.  Preston  testified  that  the  basis  on  which  the  Sunnyside 
Division  of  the  Yakima  Project  was  planned  and  constructed 
was  the  delivery  of  3  acre-feet  per  acre  per  annum  (Appellee’s 
App.  214). 

Also  John  S.  Moore,  Project  Superintendent,  when  asked 
on  cross-examination  as  appellants’  witness  as  to  whether  there 

*“  Appellants  in  their  Points  X  and  XII  contend  that  the  findings  that  the 
“holler”  system  rather  than  beneficial  use  has  been  the  basis  and  measure 
of  deliveries  of  excess  water  in  the  past,  and  that  the  ditch  riders  and  water- 
masters  were  not  qualified  to  determine  beneficial  use  and  that  in  making 
deliveries  in  the  past  under  the  “holler”  system  made  only  a  superficial 
inspection  of  the  land,  if  any  inspection  at  all,  are  not  supported  by  the 
evidence.  Appellee,  under  Point  I  B,  has  shown  that  these  findings  are  fully 
supported  by  the  evidence  ( supra,  pp.  24-29)  and  references  to  the  record  will 
nor  be  repeated  here. 
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is  any  more  capacity  available  in  the  Sunnyside  canal  than  is 
necessary  to  furnish  the  contract  amounts  of  water  of  3  acre- 
feet  per  acre  for  the  public  notice  lands  and  the  Johnston  de¬ 
termination  amounts  for  the  old  supplemental  lands  and  the 
contract  amounts  for  the  other  lands  that  have  contracts  for 
water,  served  through  that  canal,  testified  that  the  capacity 
of  the  canal,  at  1300  second-feet,  is  barely  sufficient  to  supply 
contract  rights  as  so  defined  to  all  the  lands  in  the  division  for 
the  peak  months  of  the  season.  He  testified  further  that  it 
has  been  possible  at  times  in  the  past  to  furnish  on  some  of 
these  lands  water  in  excess  of  these  contract  amounts  because 
during  the  months  of  June  and  July,  at  which  time  the  summa¬ 
tion  of  these  rights,  as  defined,  is  equal  to  the  full  capacity  of 
the  canal  at  1300  second  feet,  extra  water  has  been  available 
within  that  limitation  only  from  those  waters  to  which  idle 
lands  within  the  division  are  entitled.  (Appellee’s  App. 
39-40). 

The  fallacy  of  appellants’  argument  is  clear  from  appellants’ 
own  statement  (Appellants’  Br.  54)  that  “There  is  no  reason 
why  the  canal  and  distribution  system  will  not  in  the  future 
carry  the  same  amount  of  water  as  in  the  past”  The  find¬ 
ings,  and  the  evidence  in  support  of  these  findings,  are  based 
upon  irrigable  acreage  and  not  irrigated  acreage.  Conse¬ 
quently,  appellants’  argument  based  upon  past  deliveries  has 
no  application  since  it  is  abundantly  clear  that  deliveries  in 
the  past  have  been  possible  because  of  the  thousands  of  irri¬ 
gable  acres  of  “idle”  lands  not  being  irrigated.  This  is  further 
emphasized  in  Mr.  Moore’s  testimony  on  direct  examination 
as  appellants’  witness  upon  which  appellants  rely  in  support 
of  their  argument  on  page  54  of  their  brief. 

The  testimony  upon  which  appellants  rely  as  it  appears  in 
the  transcript  of  evidence  is  as  follows: 

Q.  You  state  that  the  canal  was  constructed  to  its 
present  capacity  in  1915  or  1916.  About  how  many 
cubic  feet  per  second  is  the  capacity,  Mr.  Moore? — A. 
Thirteen  hundred  second  feet. 

Q.  Have  the  canal  and  distribution  system  been  suffi¬ 
cient  in  size  to  carry  the  water  that  has  been  delivered 
to  the  lands  in  the  Sunnyside  Division  as  shown  by  these 
exhibits  here? — A.  The  canal  capacity  has  been  the  lim¬ 
iting  factor  which  determined  the  amount  of  water  that 
the  lands  using  water  were  able  to  receive.  We  did  not 
provide  for  water  at  the  same  rate  for  idle  lands. 

Q.  As  to  the  lands  that  were  actually  served  with 
water,  the  canal  and  distribution  system  have  so  far 


69 


proven  sufficient  to  furnish  the  amount  that  has  been 
delivered  in  the  past,  according  to  the  records  introduced 
here? — A.  I  consider  that  it  has  been  sufficient.  I 
doubt  if  some  of  the  water  users  who  have  been  refused 
water  on  request  would  verify  that  sentiment. 

It  will  be  noted  that  appellants  have  omitted  the  italicized 
portion  in  the  excerpt  printed  in  appellants’  appendix  (p.  445). 
Thus,  contrary  to  appellants’  assertions,  it  is  clear  that  these 
findings  are  fully  supported  by  the  great  weight  of  the  evidence.. 

(2)  Appellants,  also,  in  their  Point  XI  (Appellants’  Br.  58) 
assert  that  all  findings  that  the  cost  of  construction,  storage 
and  canal  capacity  on  the  basis  of  past  use,  exceed  the  amount 
fixed  in  the  public  notice  and  contract,  are  unsupported  by  the 
evidence.  The  particular  findings  attacked,  46  and  47  in  the 
Fox  and  Eder  cases  and  53  and  54  in  the  Parks  case  (Appellants’ 
App.  377, 318-319, 349),  are  as  follows: 

The  cost  of  furnishing  the  5.56  acre-feet  of  water  per 
acre  per  annum  demanded  by  the  plaintiff  would  exceed 
the  cost  of  furnishing  3  acre-feet  per  acre  per  annum  in 
about  the  same  proportion  that  5.56  acre-feet  exceeds 
the  3  acre-feet,  and  if  the  United  States,  through  the 
Secretary  of  the  Interior,  should  be  required  to  furnish  | 
5.56  acre-feet  of  water  per  acre  for  the  $52  per  acre 
agreed  upon  as  the  price  to  be  paid  for  3  acre-feet,  a 
serious  loss  to  the  Reclamation  Trust  Fund  would  result. 

The  actual  cost  of  furnishing  3  acre-feet  per  acre  per 
annum  to  the  public  notice  lands  exceeds  the  $52  per 
acre  charge  announced  in  the  public  notice  of  March  2 
1909. 

Appellants,  again,  significantly  omitted  from  their  appendix 
the  testimony  of  John  S.  Moore,  Project  Superintendent, 
which  directly  supports  these  findings.  As  appellants’  wit¬ 
ness  Mr.  Moore  testified  on  cross  examination  that  the  total 
construction  costs  of  the  canals  and  laterals  on  the  Sunnyside 
Division,  as  of  June  30, 1939,  was  $3,491,003;  that  the  total  of 
prospective  or  contract  returns,  as  of  that  date,  were  $4,103,- 
306,  so  that  the  total  returns  are  only  $612,303  more  than  the 
cost  of  the  canal  system  alone  (Appellee’s  App.  191).  Mr.  | 
Moore  testified  further  that  it  would  require  approximately 
150,000  acre-feet  of  storage  water  in  a  low  water  year,  like  1931, 
to  deliver  3  acre-feet  to  the  public  notice  lands  and  the  John¬ 
ston  determination  to  old  supplemental  lands,  which  would 
represent  approximately  one  million  and  a  half  dollars  worth. 
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of  storage  capacity,  at  $10  per  acre-foot,  and  that  if  the  amounts 
of  water  required  to  be  furnished  were  increased,  the  loss  to  the 
Government  would  be  increased  (Appellee’s  App.  189-191). 
Mr.  Moore  then  testified : 

Q.  How  does  the  cost  of  furnishing  six  acre-feet  of 
water  per  acre  on  the  Sunnyside  Division  compare  with 
a  cost  of  furnishing  three  acre-feet  per  acre  on  that 
division? 

*  *  * 

The  Witness.  That  cost  would  be  approximately  in 
proportion,  or  about  double,  taking  all  factors  into  con¬ 
sideration,  including  storage  capacity  and  canal  capacity 
and  lateral  capacity  (Appellee’s  App.  191). 

In  any  event,  these  findings,  even  if  unsupported,  were  not 
prejudicial.  Even  if  appellants  were  correct  in  their  assertion 
that-  the  findings  discussed  under  (1)  and  (2)  supra,  pp.  67 
and  69,  are  not  supported  by  the  evidence  (which  assertion 
has  been  shown  to  be  baseless),  appellants  have  not  been  pre¬ 
judiced.  Under  no  circumstances  can  it  be  argued  that  these 
findings  would  have  affected  the  trial  court’s  decision  that  3 
acre-feet  in  the  Fox  and  Eder  cases,  and  3 1/>  acre-feet  in  the 
Parks  case,  are  sufficient  water  for  beneficial  use  and  that  water 
deliveries  in  the  past  have  been  wastefully  applied.  There¬ 
fore,  these  findings,  even  if  unsupported,  were  not  prejudicial. 

Ill 


Appellants’  repudiation  of  the  jurisdiction  of  the  District  Court  is  untenable 

The  position  which  appellants  take  in  their  Point  XIV  (Ap¬ 
pellants’  Br.  66),  seemingly  questioning  the  jurisdiction  of  the 
District  Court,  is  not  clear.  Apparently,  it  is  an  afterthought. 
Appellants  at  the  outset  of  their  brief  admit  that  the  District 
Court  had  jurisdiction  over  the  subject  matter  at  issue  and 
over  the  parties.  The  opening  sentence  of  appellants’  brief 
(p.  1)  reads:  "As  shown  by  the  following  statement  of  facts 
and  pleading  the  United  States  District  Court  for  the  District 
of  Columbia  had  jurisdiction  over  the  matter  at  issue  and  the 
parties  thereto  *  * 

Not  only  does  Point  XIV  contradict  the  position  taken  by 
appellants  earlier  in  their  brief  on  these  appeals,  but  it  con¬ 
tradicts  the  position  previously  taken  by  appellants  in  these 
cases.  Appellants,  who  contended  in  this  Court,  and  in  the 
Supreme  Court,  that  the  District  Court  for  the  District  of  Co¬ 
lumbia  had  jurisdiction  to  determine  the  issues  in  these  cases, 


71 

now  seemingly  attack  the  jurisdiction  of  the  District  Court  by 
arguing  (1)  that  the  trial  court  was  without  jurisdiction  to 
adjudicate  the  measure  of  appellants’  water  rights  which  are 
real  property  in  the  state  of  Washington,  and  (2)  that  the  trial 
court  was  without  jurisdiction  to  adjudicate  the  measure  of 
appellants’  water  rights  without  the  presence  of  all  water 
users  with  similar  contracts,  as  parties  to  the  action. 

In  any  event,  appellants’  apparent  attempt  to  repudiate  the 
jurisdiction  of  the  District  Court  is  clearly  untenable.  Appel¬ 
lants  assume  that  there  could  be  an  adjudication  without  a 
determination  of  the  extent  of  appellants’  water  rights. 
Appellants  attack  on  the  notices  has  been,  and  of  necessity 
must  be,  predicated  on  allegations  that  the  notices  infringed 
on  their  water  rights,  and  the  amended  bills  of  complaint,  and 
appellee’s  answers  put  in  issue  the  extent  of  those  rights.  The 
issue  as  to  the  extent  of  appellants’  water  rights  had  to  be 
decided  before  there  could  be  an  adjudication  as  to  the  validity 
of  the  notices.  Obviously,  if  the  limit  of  appellants’  water 
rights  is  such  that  there  is  no  infringement,  appellants  would 
have  no  cause  for  complaint.  It  is  significant  that  appellants 
in  their  Point  XIV  make  no  attempt  to  explain  how  the  court 
could  determine  whether  the  Secretary’s  notices  infringed  upon  j 
appellants’  rights,  or  how1  the  court  could  order  that  appellants] 
be  restored  to  their  former  rights,  without  determining  what 
those  rights  are.  Nor  do  appellants  attempt  to  explain  what| 
their  purpose  was  in  calling  some  37  witnesses,  and  introducing 
more  than  100  exhibits,  in  a  trial  extending  for  more  than  three 
weeks,  if  it  was  not  to  attempt  to  prove  their  allegations  as  to 
the  rights  which  appellants  allege  the  notices  “struck  down.” 

In  actions  brought  in  the  District  of  Columbia  to  enjoin 
Government  officers  for  wrongful  acts  affecting  property  rights 
of  the  plaintiff,  where  the  defendant  puts  in  issue  the  validity] 
or  extent  of  the  plaintiff’s  property  right,  it  is  necessary  to  de¬ 
termine  the  nature  and  extent  of  the  property  right  which  thet 
plaintiff  claims  has  been  infringed  upon  by  the  action  of  the 
Government  officer.  For  example,  in  Lane  v.  Watts,  234  U.  S. 
525  (1914),  rehearing  den.  235  U.  S.  17,  like  the  cases  at  bar, 
was  a  suit  brought  in  the  Supreme  Court  of  the  District  of 
Columbia  to  enjoin  the  Secretary  of  the  Interior  from  certain 
alleged  wrongful  acts  affecting  real  property,  claimed  to  be 
owned  by  the  plaintiffs,  located  in  the  state  of  New  Mexico. 
Defendant’s  motion  to  dismiss,  making  the  same  objections 
appellants  now  make,  was  denied.  The  Supreme  Court,  ip 
affirming  on  the  merits,  said  (538,  540) : 
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v  The  crux  of  the  case  in  the  views  of  the  courts  below 
is  the  question  whether  title  to  the  lands  passed  out  of 
the  United  States  in  April  1864  and  the  careful  and 
elaborate  consideration  of  it  makes  the  decision  of  it 
mere  repetition. 

Almost  the  entire  opinion  of  the  court  is  devoted  to  the  de¬ 
termination  of  the  fundamental  question  whether  the  plaintiffs 
had  the  vested  title  claimed  by  them,  which  the  court  declared 
was  “the  crux  of  the  case.” 

Cf.  Santa  Fe  Pac.  R.  R.  Co.  v.  Fall ,  259  U.  S.  197  (1922) ; 
Payne  v.  Central  Pac.  Ry.  Co.,  2q5  U.  S.  228  (1920) ;  Ballinger 
v.  Frost,  216  U.  S.  241  (1909). 

Moreover,  appellants’  assertion  (Appellants’  Br.  68)  that 
the  trial  court  did  not  in  its  final  judgments  adjudicate  as  to 
the  validity  of  the  notices  in  question  is  clearly  wrong.  The 
short  form  of  judgments,  denying  appellants’  prayers  for  judg¬ 
ment,  and  dismissing  the  actions  and  amended  bills  of  com¬ 
plaint,  specifically  state  that  they  are  based  “upon  the  said 
findings  and  conclusions.”  The  first  conclusion  of  law  in  each 
of  the  three  cases  specifically  states  that  the  action  of  the 
Secretary  of  the  Interior  in  issuing  the  notices  of  October  17, 
1930,  and  May  5, 1932,  was  not  arbitrary,  capricious,  or  unrea¬ 
sonable;  that  the  notices  and  regulations  of  October  17,  1930, 
and  May  5,  1932,  were  made  and  issued  by  the  Secretary  of 
the  Interior  within  the  scope  of  his  authority  and  in  the  exercise 
of  a  sound  discretion  vested  in  him  by  law,  and  were  not  in 
violation  of  any  right  or  privilege  of  the  plaintiffs.  It  is  not 
clear  how  the  adjudication  of  the  validity  of  the  notices  could 
be  in  more  unmistakable  language. 

With  respect  to  want  of  necessary  parties,  this  question  was 
decided  by  the  trial  court  in  denying  defendant’s  motion  to 
dismiss  on  that  ground  (Appellee’s  App.  5-6,  Appellants’ 
App.  271)  and  this  Court  denied  defendant’s  petition 
for  allowance  of  a  special  appeal  from  the  trial  court’s  denial 
of  that  motion  (Original  No.  3220,  January  Term  1940). 
Appellants  opposed  defendant’s  motion  in  the  trial  court  and 
opposed  in  this  Court  defendant’s  petition  for  allowance  of  a 
special  appeal.  The  only  case  relied  upon  by  appellants  (Ap¬ 
pellants’  Br.  69)  is  Commonwealth  Trust  Co.  v.  Smith,  266  U.  S. 
152  (1924),  which  was  cited  by  defendant  in  the  trial  court 
and  in  this  Court  in  support  of  the  petition  for  allowance  of 
the  special  appeal.  Without  comment,  we  call  to  this  Court’s 
attention  plaintiffs’  (now  appellants’)  answer  to  defendant’s 
petition  for  allowance  of  a  special  appeal,  and  to  the  authorities 
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cited  therein,  in  opposing  defendant’s  motion  to  dismiss  for 
want  of  necessary  parties  in  the  trial  court,  and  in  opposing 
defendant’s  petition  for  allowance  of  a  special  appeal  in  this 
Court. 

CONCLUSION 

For  the  foregoing  reasons,  appellee  respectfully  submits 
that  the  judgments  of  the  trial  court  should  be  affirmed. 

Warner  W.  Gardner, 

Solicitor, 

J.  Kennard  Cheadle, 

Chief  Counsel,  Bureau  of  Reclamation, 

Clifford  E.  Fix, 

Assistant  Chief  Counsel,  Bureau  of  Reclamation, 

B.  E.  Stoutemyer, 

District  Counsel,  Bureau  of  Reclamation, 

Richard  J.  Carr, 

Attorney,  Bureau  of  Reclamation, 
Department  of  the  Interior,  Washington,  D.  C., 

Attorneys  for  Appellee . 
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Testimony  of  Port«rJ.  Preeton,  Appellee’s  App.  2U,  Testimony  of  Porter  J.  Preston,  Appellee’s  App.  314,  Testimony  of  Porter  J.  Preston,  Appellee’s  App.  214, 
331-223  and  of  John  8.  Moore,  Appellee’s  App.  131, 39.  221-222  and  of  John  8.  Moore,  Appellee’s  App.  191, 39.  221-222  and  of  John  8.  Moore,  Appellee's  App.  191, 39. 
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APPENDIX  B 


REMINGTON’S  REVISED  STATUTES  OF  WASHINGTON 

Sections  7408-7413  (Wash.  Sess.  Laws  of  1905,  c.  88,  pp.  180-183) 

Sec.  7408.  Eminent  domain  by  United  States. — The 
United  States  is  hereby  granted  the  right  to  exercise  the  power 
of  eminent  domain  to  acquire  the  right  to  the  use  of  any 
water,  to  acquire  or  extinguish  any  rights,  and  to  acquire  any 
lands  or  other  property,  for  the  construction,  operation,  re¬ 
pairs  to,  maintenance  of  control  of  any  plant  or  system  of 
works  for  the  storage,  conveyance,  or  use  of  water  for  irriga¬ 
tion  purposes,  and  whether  such  water,  rights,  lands  or  other 
property  so  to  be  acquired  belong  to  any  private  party,  asso¬ 
ciation,  corporation  or  to  the  state  of  Washington,  or  any  mu¬ 
nicipality  thereof ;  and  such  power  of  eminent  domain  shall  be 
exercised  under  and  by  the  same  procedure  as  now  is  or  may 
be  hereafter  provided  by  the  law  of  this  state  for  the  exercise 
of  the  right  of  eminent  domain  by  ordinary  railroad  corpora¬ 
tions,  except  that  the  United  States  may  exercise  such  right  in 
the  proper  court  of  the  United  States  as  well  as  the  proper 
state  court  [L.  ‘05,  p.  180,  sec.  1]. 

Sec.  7409.  Rights  of  United  States  to  use  watercourses. — 
The  United  States  shall  have  the  right  to  turn  into  any  natural 
or  artificial  watercourse,  any  water  that  it  may  have  acquired 
the  right  to  store,  divert,  or  store  and  divert,  and  may  again 
divert  and  reclaim  said  waters  from  said  watercourse  for  irri¬ 
gation  purposes  subject  to  existing  rights  [L.  J05,  p.  180,  sec.  2] . 

Sec.  7410.  Exemptions  pending  Federal  investigation. — 
Whenever  the  secretary  of  the  interior  of  the  United  States,  or 
any  officer  of  the  United  States  duly  authorized,  shall  notify 
the  commissioner  of  public  lands  of  this  state  that  pursuant 
to  the  provisions  of  the  act  of  congress  approved  June  17, 1902, 
entitled,  “An  act  appropriating  the  receipts  from  the  sale  and 
disposal  of  public  lands  in  certain  states  and  territories  to  the 
construction  of  irrigation  works  for  the  reclamation  of  arid 
lands,”  or  any  amendment  of  said  act  or  substitute  therefor, 
the  United  States  intends  to  make  examinations  or  surveys  for 
the  utilization  of  certain  specified  waters,  the  waters  so  de¬ 
scribed  shall  not  thereafter  be  subject  to  appropriation  under 
any  law  of  this  state  for  a  period  of  one  year  from  and  after  the 
date  of  the  receipt  of  such  notice  by  such  commissioner  of  public 
lands;  but  such  notice  shall  not  in  any  wise  affect  the  appropri- 

(85) 


86 


ation  of  any  water  theretofore  in  good  faith  initiated  under 
any  law  of  this  state,  but  such  appropriation  may  be  completed 
in  accordance  with  the  law  in  the  same  manner  and  to  the  same 
extent  as  though  such  notice  had  not  been  given.  No  adverse 
claim  to  any  such  waters  initiated  subsequent  to  the  receipt  by 
the  commissioner  of  public  lands  of  such  notice  shall  be  recog¬ 
nized,  under  the  laws  of  this  state,  except  as  to  such  amount  of 
the  waters  described  in  such  notice  or  certificate  hereinafter 
provided  as  may  be  formally  released  in  writing  by  a  duly 
authorized  officer  of  the  United  States.  If  the  said  secretary 
of  the  interior  or  other  duly  authorized  officer  of  the  United 
States  shall,  before  the  expiration  of  said  period  of  one  year, 
certify  in  writing  to  the  said  commissioner  of  public  lands  that 
the  project  contemplated  in  such  notice  appears  to  be  feasible 
and  that  the  investigation  will  be  made  in  detail,  the  waters 
specified  in  such  notice  shall  not  be  subject  to  appropriation 
under  any  law  of  this  state  for  the  further  period  of  three  years 
following  the  date  or  receipt  of  such  certificate,  and  such  fur¬ 
ther  time  as  the  commissioner  of  public  lands  may  grant,  upon 
application  of  the  United  States  or  some  one  of  its  authorized 
officers  and  notice  thereof  first  published  once  in  each  week 
for  four  consecutive  weeks  in  a  newspaper  published  in  the 
county  where  the  works  for  the  utilization  of  such  waters  are 
to  be  constructed,  and  if  such  works  are  to  be  in  or  extend  into 
two  or  more  counties,  then  for  the  same  period  in  a  newspaper 
in  each  of  such  counties:  Provided ,  That  in  case  such  certifi¬ 
cate  shall  not  be  filed  with  said  commissioner  of  public  lands 
within  the  period  of  one  year  herein  limited  therefor  the  waters 
specified  in  such  notice  shall,  after  the  expiration  of  said  period 
of  one  year,  become  unaffected  by  such  notice  and  subject  to 
appropriation  as  they  would  have  been  had  such  notice  never 
been  given :  And  provided  further,  that  in  case  such  certificate 
be  filed  within  said  one  year  and  the  United  States  does  not 
authorize  the  construction  of  works  for  the  utilization  of  such 
waters  within  said  three  years  after  the  filing  of  said  certificate, 
then  the  waters  specified  in  such  notice  and  certificate  shall, 
after  the  expiration  of  said  last  named  period  of  three  years, 
become  unaffected  by  such  notice  or  certificate  and  subject  to 
appropriation  as  they  would  have  been  had  such  notice  never 
been  given  and  such  certificate  never  filed  [L.  '05,  p.  180, 
sec.  3] . 

Sec.  741 1.1  Appropriation — Title  to  beds  and  shores. — 
Whenever  said  secretary  of  the  interior  or  other  duly  authorized 

1  The  words  “or  section  S  of  chapter  88  of  the  Laics  of  1905 in  this  section 
are  omitted,  as  superfluous  and  confusing. 
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officer  of  the  United  States  shall  cause  to  be  let  a  contract  for 
the  construction  of  any  irrigation  works  or  any  works  for  the 
storage  of  water  for  use  in  irrigation,  or  any  portion  or  section 
thereof,  for  which  the  withdrawal  has  been  effected  as  provided 
in  section  7410,  any  authorized  officer  of  the  United  States, 
either  in  the  name  of  the  United  States  or  in  such  name  as  may 
be  determined  by  the  secretary  of  the  interior,  may  appropriate, 
in  behalf  of  the  United  States,  so  much  of  the  unappropriated 
waters  of  the  state  as  may  be  required  for  the  project,  or  proj¬ 
ects,  for  which  water  has  been  withdrawn  or  reserved  under  the 
preceding  section  of  this  act,  including  any  and  all  divisions 
thereof,  theretofore  constructed,  in  whole  or  in  part,  by  the 
United  States  or  proposed  to  be  thereafter  constructed  by  the 
United  States,  such  appropriation  to  be  made,  maintained  and 
perfected  in  the  same  manner  and  to  the  same  extent  as  though 
such  appropriation  had  been  made  by  a  private  person,  cor¬ 
poration  or  association,  except  that  the  date  of  priority  as  to 
all  rights  under  such  appropriation  in  behalf  of  the  United 
States  shall  relate  back  to  the  date  of  the  first  withdrawal  or 
reservation  of  the  waters  so  appropriated,  and  in  case  of  filings 
on  water  previously  withdrawn  under  said  section  7410,  no  pay¬ 
ment  of  fees  will  be  required.  Such  appropriation  by  or  on 
behalf  of  the  United  States  shall  inure  to  the  United  States,  ' 
and  its  successors  in  interest,  in  the  same  manner  and  to  the 
same  extent  as  though  said  appropriation  had  been  made  by  a 
private  person,  corporation  or  association.  The  title  to  the 
beds  and  shores  of  any  navigable  lake  or  stream  utilized  by  the 
construction  of  any  reservoir  or  other  irrigation  works  created 
or  constructed  as  a  part  of  such  appropriation  hereinbefore  in 
this  section  provided  for,  shall  vest  in  the  United  States  to  the 
extent  necessary  for  the  maintenance,  operation  and  control  of 
such  reservoir  or  other  irrigation  works.  [L.  ’29,  p.  183,  sec.  1, 

Cf.  L.  ’05,  p.  182,  sec.  4] . 

Sec.  7412.  Reservation  of  necessary  lands  by  United  States — 
Procedure. — When  the  notice  provided  for  in  section  7410  shall 
be  given  to  the  commissioner  of  public  lands  the  proper  officers 
of  the  United  States  may  file  with  the  said  commissioner  a  list 
of  lands  (including  in  the  term  “lands”  as  here  used,  the  beds 
and  shores  of  any  lake,  river,  stream,  or  other  waters)  owned 
by  the  state,  over  or  upon  which  the  United  States  may  require 
rights-of-way  for  canals,  ditches  or  laterals  or  sites  for  reservoirs 
and  structures  therefor  or  appurtenant  thereto,  or  such  addi-  | 
tional  rights-of-way  and  quantity  of  land  as  may  be  required 
for  the  operation  and  maintenance  of  the  completed  works  for 
the  irrigation  project  contemplated  in  such  notice,  and  the 
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filing  of  such  list  shall  constitute  a  reservation  from  the  sale 
or  other  disposal  by  the  state  of  such  lands  so  described,  which 
reservation  shall,  upon  the  completion  of  such  works  and  upon 
the  United  States  by  its  proper  officers  filing  with  the  commis¬ 
sioner  of  public  lands  of  the  state  a  description  of  such  lands 
by  metes  and  bounds  or  other  definite  description,  ripen  into 
a  grant  from  the  state  to  the  United  States.  The  state,  in  the 
disposal  of  lands  granted  from  the  United  States  to  the  state, 
shall  reserve  for  the  United  States  rights-of-way  for  ditches, 
canals,  laterals,  telephone  and  transmission  lines  which  may 
be  required  by  the  United  States  for  the  construction,  opera¬ 
tion,  and  maintenance  of  irrigation  works  [L.  ’05,  p.  182,  sec.  5] . 

Sec.  7413.  Restrictions  on  sale  of  state  lands  within  proj¬ 
ect. — After  the  receipt  by  the  commissioner  of  public  lands  of 
the  notice  from  the  Secretary  of  the  Interior  or  other  officer  of 
the  United  States  provided  for  in  section  7410,  no  lands  belong¬ 
ing  to  the  state,  susceptible  of  irrigation  and  within  the  area 
to  be  irrigated  from  the  works  projected  by  the  United  States 
and  specified  in  such  notice  shall  be  sold  except  in  conformity 
to  the  classification  of  farm  units  by  the  United  States,  and  the 
title  to  such  lands  shall  not  pass  from  the  state  until  the  appli¬ 
cant  therefor  shall  have  fully  complied  with  the  provisions  of 
the  laws  of  the  United  States  and  the  regulations  thereunder 
concerning  the  acquisition  of  the  right  to  use  water  from  such 
works  and  shall  produce  the  evidence  thereof  duly  issued: 
Provided,  That  the  restrictions  upon  the  sale  or  other  disposal 
by  the  state  of  any  state  lands  provided  for  in  this  section 
shall  continue  for  the  same  periods,  respectively,  and  upon  the 
same  conditions,  as  specified  in  section  7410  for  the  withdrawal 
of  waters  from  appropriation:  And  provided  further,  That  in 
case  the  authorization  by  the  United  States  for  the  construction 
of  irrigation  works  pursuant  to  section  7410  shall  be  made 
within  the  period  of  three  years  specified  therefor  in  said  sec¬ 
tion,  then  the  restrictions  upon  and  conditions  prescribed  for 
the  sale  or  other  disposal  of  said  lands  in  this  section  shall  con¬ 
tinue  so  long  as  any  such  lands  shall  remain  unsold  or  not 
disposed  of.  [L.  ’05,  p.  183,  sec.  6]. 

Section  7351  (Wash.  Sess.  Laws  1917,  p.  447,  sec.  1) 

Sec.  7351.  State  control — Appropriation  of  water  rights — 
Existing  rights  preserved. — The  power  of  the  state  to  regulate 
and  control  the  waters  within  the  state  shall  be  exercised  as 
hereinafter  in  this  act  provided.  Subject  to  existing  rights 
all  waters  within  the  state  belong  to  the  public,  and  any  right 
thereto,  or  to  the  use  thereof,  shall  be  hereafter  acquired  only 
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by  appropriation  for  a  beneficial  use  and  in  the  manner  pro¬ 
vided  and  not  otherwise ;  and,  as  between  appropriations,  the 
first  in  time  shall  be  the  first  in  right.  Nothing  contained  in 
this  act  shall  be  construed  to  lessen,  enlarge,  or  modify  the 
existing  rights  of  any  riparian  owner,  or  any  existing  right 
acquired  by  appropriation,  or  otherwise.  They  shall,  however, 
be  subject  to  condemnation  as  provided  in  section  7354  hereof, 
and  the  amount  and  priority  thereof  may  be  determined  by  the 
procedure  set  out  in  sections  7364  and  7377,  inclusive  hereof 
[L.  17,  p.  447,  sec.  1].  ; 

Section  7378  (Wash.  Sess.  Laws  1917,  p.  459,  sec.  27) 

Sec.  7378.  Applications  for  permits  to  use  xoater — Tempo¬ 
rary  permits. — Any  person,  municipal  corporation,  firm,  irri¬ 
gation  district,  association,  corporation,  or  water  users’  associa¬ 
tion  hereafter  desiring  to  appropriate  water  for  a  beneficial  use 
shall  make  an  application  to  the  state  hydraulic  engineer  for 
a  permit  to  make  such  appropriation,  and  shall  not  use  or  divert 
such  waters  until  he  has  received  a  permit  from  such  state 
hydraulic  engineer  as  in  this  chapter  provided.  The  construc¬ 
tion  of  any  ditch,  canal,  or  works,  or  performing  any  work  in 
connection  with  said  construction  or  appropriation,  or  the  use 
of  any  waters,  shall  not  be  an  appropriation  of  such  water  nor 
an  act  for  the  purpose  of  appropriating  water  unless  a  permit 
to  make  said  appropriation  has  first  been  granted  by  the  state 
hydraulic  engineer:  Provided,  That  a  temporary  permit  may  be 
granted  upon  a  proper  showing  made  to  the  hydraulic  engineer 
to  be  valid  only  during  the  pendency  of  such  application  for  a 
permit  unless  sooner  revoked  by  said  hydraulic  engineer:  Pro¬ 
vided  further,  That  nothing  in  this  act  contained  shall  be 
deemed  to  affect  chapter  4  of  this  title,  except  that  the  notice 
and  certificate  therein  provided  for  in  section  7410  thereof  shall 
be  addressed  to  the  state  hydraulic  engineer  after  the  passage 
of  this  act,  and  the  state  hydraulic  engineer  shall  exercise  the 
powers  and  perform  the  duties  prescribed  by  said  section  7410 
[L.  17,  p.  459,  sec.  27]. 
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of 
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Page 

Page 

Page 

1 

Map  of  Sunnysldc  Division . . . . . 

42 

1972 

2 

Notice  of  Withdrawal,  dated  May  4, 1905 . 

*63 

1964 

3 

Large  map  of  Sunnyside  Division . . 

143 

4 

Public  Notice  of  March  2, 1909 . . . . . 

*143 

1971 

5 

Water  Right  Application  of  Phillips,  Ottmuller’s  (Edcr)  Prcd- 

ecessors  in  Interest . . . . . . . . 

146 

•87,  *707 

1972 

6 

Water  Right  Application  of  Allen,  Parks'  Predecessors  in  Inter- 

146 

*64.  *700 

1470 

4 

Water  Right  Application  of  Dwinell,  one  of  Fox’s  Predecessors 

in  Interest . . . _ . . 

146 

*36,  *715 

1982 

8 

Water  Right  Application  of  Worrell,  one  of  Fox’s  Predecessors  in 

Interest . . 

146 

*25,  *723 

1987 

9 

Water  Right  Application  of  Hoover,  one  of  Fox’s  Predecessors  in 

in  Interest .  . _ . . . . 

146 

•31,  *730 

1992 

10 

Pages  200-201  of  Eighth  Annual  Report,  Showing  Promulgation 

and  Circulation  of  the  Public  Notice  of  March  3.  1909  _ 

*147 

1999 

11 

Excerpts  from  Annual  Reports  of  the  Secretary  of  the  Interior 

from  the  Seventh  to  Twenty-fifth,  Inclusive,  Announcing 
Water  Duty  on  Sunnyside  Division  as  3  Acre  Feet  per  Aero 
per  Annum...  . 

*148 

2001 

12 

Public  Notice  of  May  16, 1917,  Relating  to  Operation  and  Main- 

tcnance  Charges . . .  . . . 

149 

♦833 

2004 

13 

Public  Notice  of  April  4, 1918,  Relating  to  Operation  and  Main- 

tenanee  Charges . .  . 

150 

*836 

2006 

14 

Public  Notice  of  March  11,  1919,  Relating  to  Operation  and 

Maintenance  Charges . 

•150 

2008 

15 

Public  Notice  of  February  28,  1922,  Relating  to  Operation  and 

Maintenance  Charges . . . . . 

•151 

2010 

16 

Public  Notice  of  February  15,  1923,  Relating  to  Operation  and 

Maintenance  Charges. .  . 

•152 

2012 

17 

Public  Notice  of  October  17, 1930,  and  Rules  and  Regulations  as 

to  Water  Deliveries  in  the  Sunnyside  Valley  Irrigation  District 
for  the  Year  1931 . 

153 

*44, *950 

2015 

18 

Public  Notice  of  May  5,  1932,  on  Water  Duty  Determination 

(Same  as  Plaintiffs’  Exhibit  13). . 

153 

•70,  *956 

2019 

19 

Public  Notice  of  October  9, 1939,  Revoking  Notices  and  Regula- 

tions  of  October  17, 1930,  and  May  5, 1932 . 

153 

*319 

2022 

20 

Certificate  of  Feasibility  of  Yakima  Project,  Dated  April  18, 1906. 

*154 

2028 

21 

Withdrawal  Notice  of  April  23,  1906,  and  Supplemental  Notice 

of  Withdrawal  of  May  4,  1906 . 

*159 

2037 

22 

Notice  of  Appropriation  of  Waters  of  Clc  Elum  Lake,  Dated 

October  6,  1906 . 

•160 

2041 

23 

Notice  of  Appropriation  of  Keechelus  Lake,  Dated  October  8, 

1906 . 

•163 

2047 

24 

Supplemental  Certificate  of  Feasibility,  Dated  December  17, 

1906 . . . 

•165 

2051 

25 

Order  of  Commissioner  of  Public  Lands  of  the  State  of  Washing- 

ton.  Extending  Timo  to  Utilize  Waters  Withdrawn  by  the 
United  States,  Dated  December  17, 1909 . 

•168 

2059 

26 

Order  of  Commissioner  of  Public  Lands  of  the  State  of  Wash- 

ington.  Extending  Time  to  Utilize  Waters  Withdrawn  by  the 
United  States,  Dated  February  19, 1913 . 

171 

2066 

See  footnote  at  end  of  table. 
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Page 

27 

Order  of  Commissioner  of  Public  Lands  of  the  State  of  Washing- 

ton.  Extending  Time  to  Utilize  Waters  Withdrawn  by  the 
United  States,  Dated  December  22,  1913 . 

172 

2073 

28 

Order  of  Commissioner  of  Public  Lands  of  the  State  of  Washing- 

ton.  Extending  Time  to  Utilize  Waters  Withdrawn  by  the 
United  States,  Dated  December  30,  1915 . 

172 

2080 

29 

Order  of  Commissioner  of  Public  Lands  of  the  State  of  Washing- 

ton.  Extending  Time  to  Utilize  Waters  Withdrawn  by  the 
United  States,  Dated  December  31, 1917 . 

172 

2088 

30 

Order  of  Commissioner  of  Public  Lands  of  the  State  of  Washing- 

ton,  Extending  Time  to  Utilize  Waters  Withdrawn  by  the 
United  States,  Dated  December  9, 1920. . . 

173 

2096 

31 

Order  of  Commissioner  of  Public  Lands  of  the  State  of  Washing- 

ton,  Extending  Time  to  Utilize  Waters  Withdrawn  by  the 
United  States,  Dated  December  29, 1923. . 

173 

2104 

32 

Order  of  Commissioner  of  Public  Lands  of  the  State  of  Washing- 

ton.  Extending  Time  to  Utilize  Waters  Withdrawn  by  the 
United  States,  Dated  December  0, 1926 .  . 

173 

2112 

33 

Order  of  Commissioner  of  Public  Lands  of  the  State  of  Washing- 

ton.  Extending  Time  to  Utilize  Waters  Withdrawn  by  the 
U nited  States,  Dated  December  8, 1928  . 

173 

2120 

34 

Order  of  Commissioner  of  Public  Lands  of  the  State  of  Washing- 

ton,  Extending  Time  to  Utilize  Waters  Withdrawn  by  the 
United  States,  Dated  December  31,  1929 . 

173 

2128 

33 

Order  of  Commissioner  of  Public  Lands  of  the  State  of  Wr ashing- 

1 

ton,  Extending  Time  to  Utilize  Waters  Withdrawn  by  the 
United  States,  Dated  January  28, 1932 . 

173 

2136 

30 

Order  of  Commissioner  of  Public  Lands  of  the  State  of  Washing- 

ton.  Extending  Time  to  Utilize  Waters  Withdrawn  by  the 
United  States,  Dated  January  2, 1934 . 

174 

2144 

37 

Order  of  Commissioner  of  Public  Lands  of  the  State  of  Washing- 

ton.  Extending  Time  to  Utilize  Waters  Withdrawn  by  the 
United  States,  Dated  January  2, 1937 . . 

174 

2159 

38 

Order  of  Commissioner  of  Public  Lands  of  the  State  of  Washing- 

ton,  Extending  Time  to  Utilize  Waters  Withdrawn  by  the 
United  States,  Dated  December  30, 1939 .  . 

•174 

2161 

39 

Letter  Dated  June  30,  1934,  from  O.  W.  Hoffman,  Secretary  of 

the  Sunnyside  Valley  Irrigation  District  to  J.  S.  Moore,  Project 
Superintendent,  Relating  to  Selection  of  Three  Tracts  Involved 

*179 

2168 

40 

Letter  Dated  July  7, 1934  from  J.  S.  Moore  to  O.  W.  Hoffman— 

Same  Subject . 

*180 

2170 

41 

Letter  Dated  July  18, 1934  from  O.  W.  Hoffman  to  J.  S.  Moore— 

Same  Subject . . . 

•181 

2173 

42 

Letter  Dated  August  16,  1934  from  J.  S.  Moore  to  O.  W.  Hoff- 

man—  Same  Subject . 

*182 

2175 

43 

Contract  Between  Kittitas  Reclamation  District  and  the 
United  States,  Dated  February  16,  1921,  and  Supplemental 
Contract  Dated  November  1, 1930,  for  Project  Water  Supply.. 
Contract  Between  Kittitas  Reclamation  District  and  the 

183 

2179 

44 

United  States,  Dated  Decemlier  IP,  1925,  for  Project  Water 
Supply . . 

183 

2215 

43 

Contract  Between  Roza  Irrigation  District  and  the  United 

States,  Dated  July  8, 1921,  for  Project  Water  Supply . 

183 

2426 

Sec  footnote  at  end  of  table. 
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46 

Contract  Between  Roza  Irrigation  DLstrict  and  the  United 

States.  Dated  December  13,  1935,  for  Project  Water  Supply... 

183 

2459 

47 

Contract  Between  Grandview  Irrigation  DLstrict  and  the  United 

States,  Dated  August  4, 1917,  for  Project  Water  Supply . 

183 

2678 

48 

Contract  Between  Granger  Irrigation  District  and  the  United 

States,  Dated  November  20,  1922,  for  Project  Water  Supply 

184 

2760 

49 

Contract  Between  Outlook  Irrigation  DLstrict  and  the  United 

States,  Dated  November  23, 1914,  for  Project  Water  Supply _ 

184 

2790 

50 

Contract  Between  Prosser  Irrigation  District  and  the  United 

States,  Dated  December  1, 1917,  for  Project  Water  Supply _ 

184 

2878 

51 

Contract  Between  Snipes  Mt.  Irrigation  District  and  the  United 

States.  Dated  June  11, 1926,  for  Project  Water  Supply . 

1S4 

2948 

52 

Contract  Between  Sunnyside  Irrigation  District  and  the  United 

States,  Dated  October  6, 1914,  for  Project  Water  Supply . 

185 

2990 

53 

Contract  Between  Union  Gap  Irrigation  District  and  the  United 

States,  Dated  March  2, 1915,  for  Project  Water  Supply . 

185 

3075 

54 

Contract  Between  Sunnyside  Valley  Irrigation  District  and  the 

United  States,  Dated  March  16,  1918,  for  Project  Water 

Supply  (Same  as  Plaintiffs’  Exhibit  49) . 

185 

•917 

3098 

55 

Contract  Between  Broadway  Irrigation  District  nnd  the  United 

States,  Dated  December  1, 1921,  for  Project  Water  Supply _ 

185 

3122 

56 

Contract  Between  Naches-Selah  Irrigation  District  and  the 

United  States,  Dated  April  6, 1920,  for  Project  Water  Supply 

185 

3138 

57 

Contract  Between  Moxee  Ditch  Company  and  the  United 

States,  Dated  June  27,  1929,  for  Project  Water  Supply _ 

185 

31G0 

58 

Contract  Between  Selah  and  Moxee  Irrigation  District  and  the 

United  States,  Dated  November  15,  1920,  for  Project  Water 

Supply . . . . . . 

186 

3179 

59 

Contract  Between  West  Side  Irrigating  Company  and  the 

United  States.  Dated  August  1, 1922,  for  Project  Water  Supply. 

186 

3214 

GO 

Contract  Between  Yakima  Valley  Canal  Company  and  the 

United  States,  Dated  June  2, 1920,  for  Project  Water  Supply... 

186 

3227 

61 

Agreement  Between  Bureau  of  Reclamation  and  Office  of  Indian 

Affairs,  Dated  March  31,  1921,  for  Project  Water  Supply  for 

Wapato  Division  Reservation . 

186 

3244 

62 

Pamphlet  Issued  by  Washington  Irrigation  Company . 

•187 

3257 

63 

Summary  of  Water  Delivery,  Acreage,  and  Per  Acre  Crop  Yields 

on  Fox  Farm  from  1917  to  1939 . 

196 

•1041 

3339 

64 

Summary  of  Water  Delivery,  Acreage,  and  Per  Acre  Crop  Yields 

on  Parks  Farm  from  1917  to  1939 . . 

196 

*1042 

3340 

65 

Summary  of  Water  Delivery.  Acreage,  and  Per  Acre  Crop  Yields 

on  Ottmuller  (Eder)  Farm  from  1917  to  1939... . . 

196 

*1043 

3341 

66 

Graph  Showing  Relationship  Between  Water  Deliveries  and 

Crop  Production — Fox  land . 

197 

3342 

67 

Graph  Showing  Relationship  Between  Water  Deliveries  and 

Crop  Production — Parks  land . 

197 

3343 

68 

Graph  Showing  Relationship  Between  Water  Deliveries  and 

Crop  Production— Ottmuller  (Eder)  land . 

197 

3344 

69 

Page  202  of  Seventh  Annual  Report  of  the  Reclamation  Service 

Showing  Yakima  Storage  Plan . 

*214 

3345 

70 

Pages  from  Pamphlet  Entitled  “Irrigation  Projects  of  the 

U.  S.  B.  R.,”  Approved  July  28, 1910,  by  Acting  Secretary  of 

the  Interior . . 

•215 

3347 

See  footnote  at  end  of  table. 
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71 

Letter  Dated  September  23, 1932,  to  Porter  J.  Preston,  Project 

Superintendent,  from  Sunnyside  Valley  Irrigation  District, 
Enclosing  Resolution  of  the  Board  of  Directors,  Requesting 
Secretary  to  Determine  Amounts  of  Water  to  Which  Water 
Users  Entitled  Under  Their  Contracts . _ . . 

•216 

3352 

72 

Letter  Dated  January  10,  1931,  Addressed  to  Secretary  of  tho 

Interior  from  Board  of  Directors  of  Sunnyside  Valley  Irriga¬ 
tion  District,  Regarding  Effective  Date  of  October  17,  1930 
Notice.. . . . . . . . 

•219 

3358 

73 

Two  Printed  Leaflets  Distributed  to  Sunnyside  Valley  Irrigation 

District  W ater  Users  in  1932 _ _ _ 

♦225 

3361 

74 

Investigation  of  Reasonable  Duty  of  Water  Supplemental  Con- 

tract  Lands,  Sunnyside  Division,  Yakima  Project,  Washing¬ 
ton,  By  W.  W.  Johnston,  Commonly  Referred  to  as  the 
“Johnston  Determination” _ _ _ _ 

*235 

3365 

75 

Base  Map  of  Parks  Land,  Showing  Tojiography,  Crop  Cover 

(Spring  of  1938);  Distribution  System,  Length  and  Direction 
of  Surface  Furrows;  Soil  Areas,  and  Location  of  Ground 
Water  Observation  Wells . . . 

267 

3470 

76 

Base  Map  of  Fox  Land,  Showing  Topography,  Crop  Cover 

(Spring  of  1938);  Distribution  System,  Length  and  Direction 
of  Surface  Furrows;  Soil  Areas,  and  Location  of  Ground 
Water  Observation  Wells  _ _ 

268 

3471 

77 

Base  Map  of  Ottmullcr  (Edcr)  Land,  Showing  Topography, 

Crop  Cover  (Spring  of  1938);  Distribution  System,  Length 
and  Direction  of  Surface  Furrows;  Soil  Areas,  and  Location  of 
Oround  Water  Observation  Wells . . . 

268 

3472 

78 

Sketch  Showing  Ground  Water  Condition  of  Parks  Lands . 

270 

3473 

79 

Sketch  Illustrating  the  Effect  on  the  Land  of  Waste  of  Water 

Through  Deep  Percolation . 

272 

3474 

83 

Chart  Showing  Relationship  Between  Amounts  of  Water  Ap- 

plied  and  Amounts  of  Crops  Produced . 

318 

3478 

84 

Chart  Showing  Relationship  Between  Amounts  of  Water  Ap- 

plied  and  Amounts  of  Crops  Produced . 

318 

3479 

85 

Chart  Showing  Relationship  Between  Amounts  of  Water  Ap- 

plied  and  Amounts  of  Crops  Produced . 

318 

3480 

86 

Chart  Showing  Relationship  Between  Amounts  of  Water  Ap- 

plied  and  Amounts  of  Crops  Produced . . 

318 

3481 

87 

Prosser  Experiment  Station  Bulletin  Showing  Data  Upon 

Which  Charts  Are  Based .  . 

319 

3482 

88 

Prosser  Experiment  Station  Bulletin  Showing  Data  Upon 

Which  Charts  Are  Based . 

319 

3482 

89 

Pencil  Diagrams  Showing  Relationship  Between  Amounts  of 

Water  Applied  and  Amounts  of  Crops  Produced . 

320 

3502 

90 

Bulletin  Summarizing  Duty  of  Water  Data  on  Columbia  Basin 

Investigations.. . . . . . 

322 

91 

Bulletin  Summarizing  Duty  of  Water  Data  on  Columbia  Basin 

Investigations . 

322 

94 

Summary  of  Data  on  Water  Requirements  for  Alfalfa . 

*330 

3506 

95 

Letter  Dated  March  3,  1909  From  F.  H.  Newell,  Director  of 

Reclamation  Service  to  Secretary  of  the  Interior,  Recommend¬ 
ing  Public  Notice  of  March  3. 1909 . 

•331 

3508 

See  footnote  at  end  of  table. 
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06 

Three  Letters  Between  Stephen  E.  Chaffee,  Counsel  for  Plain- 

Page 

Page 

Page 

tiffs,  andB.  E.  Stoutemyer,  Counsel  for  Defendant,  Regarding 
the  Selection  of  the  Three  Tracts  for  Test  Cases . 

333 

3607 

09 

Statement  of  John  C.  Page,  Commissioner  of  the  Bureau  of  Rec- 

tarnation  of  Estimated  Cost  of  Construction  for  Distribution 
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181  In  the  District  Court  of  the  United  States  for  the  District 

of  Columbia 

Holding  an  Equity  Court 
Equity  No.  57738 

MaZINE  Z.  FOX  ET  AL 

V. 

Harold  L.  Ickes,  Secretary  of  the  Interior 

Equity  No.  57739 

Philip  Louis  Parks  et  al 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior 

Equity  No.  57740 

Jacob  F.  Ottmuller 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior 
Filed  June  15,  1937.  Charles  E.  Stewart,  Clerk. 

Order 

Upon  agreement  of  counsel,  it  is  by  the  Court,  this  15th  day 
of  June  1937, 

Ordered,  that  the  above  entitled  cases  (Equity  Nos.  57738, 
57739,  and  57740)  be  and  the  same  are  consolidated  for  the  pur¬ 
pose  of  taking  depositions,  interrogatories  or  other  evidence,  anc. 
tor  trial. 

James  M.  Proctor, 

Justice. 

We  consent: 

E.  C.  Finney, 

William  G.  Feely, 

Attorneys  for  Plaintiffs. 

Frederick  Bern  ays  Wiener, 
Jackson  L.  Price, 

Attorneys  for  Defendant. 
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182  In  the  District  Court  of  the  United  States  for  the  District 

of  Columbia 

Holding  an  Equity  Court 

Equity  No.  57740 

Jacob  F.  Ottmuller,  plaintiff 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior,  defendant 

Filed  June  24, 1937.  Charles  E.  Stewart,  Clerk. 

Answer  to  plaintiff’s  amendment  to  amended  bill  of  complaint 

Comes  now  the  defendant  by  his  attorneys  and  for  his  answer 
to  that  certain  pleading  of  the  plaintiff  herein,  entitled  “Amend¬ 
ment  to  Amended  Bill  of  Complaint,”  wherein  plaintiff  adds  cer¬ 
tain  additional  allegations  at  the  end  of  paragraph  6  of  the 
Amended  Bill  of  Complaint,  states : 

Defendant  admits  that  on  the  16th  day  of  February  1915,  T.  S. 
Phillips,  the  then  owner  of  the  land  described,  accepted  the  terms 
and  conditions  of  the  Reclamation  Extension  Act,  approved  Au- 

fust  13,  1914,  in  the  form  of  acceptance  attached  as  Exhibit  H, 
ut  denies  that  by  the  terms  of  the  said  act  the  provision  contained 
in  the  water  right  application,  Exhibit  C,  limiting  the  measure 
1  of  the  water  right  for  said  land  to  three  acre-feet  of  water  per 
acre  of  irrigable  land,  measured  at  the  land,  was  amended  or 
changed  in  any  way  whatsoever.  Defendant  alleges  that  the  said 
Extension  Act  of  August  13,  1914,  makes  no  change  whatever  in 
i  the  ‘'three  acre-feet  of  water  per  acre  per  annum’’  agreed  upon 
'  by  the  parties  in  the  said  water  right  contract  as  the  limit  of  the 
amount  of  water  to  be  furnished  for  said  agreed  price  of  $52 

Ser  acre.  That  the  said  Extension  Act  of  August  13,  1914, 
oes  not  affect  in  any  way  the  amount  of  water  to  be  fur¬ 
nished  by  the  Government  or  the  amount  of  the  construc¬ 
tion  charge  to  oe  paid  by  the  water  user,  but  merely  authorizes 
the  modification  of  the  terms  of  payment  and  the  length  of  time 
allowed  for  completion  of  the  payment  of  the  agreed  construction 
charge  for  the  agreed  amount  of  water,  by  allowing  the  water  user 
20  years  to  complete  the  payment  of  the  construction  charges 
instead  of  requiring  completion  of  payment  in  10  years  as  pro¬ 
vided  in  the  original  Reclamation  Act.  Defendant  denies  that 
the  said  Extension  Act  “expressly  recognized  that  the  water  re¬ 
quirements  for  all  lands  were  not  the  same,”  and  alleges  the  fact 
to  be  that  the  principle  which  is  expressly  recognized  in  the  said 
act  is  that  many  water  users  are  inclined  to  waste  water  unless  a 
1  substantial  inducement  is  provided  for  economy  in  the  use  of 
water  and  that  economy  in  the  use  of  this  vital  public  resource 
should  be  encouraged  by  making  an  extra  charge  for  the  use  of 
extra  water.  The  defendant  admits  that  there  should  not  be,  and 
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alleges  that  there  has  not  been,  any  increase  in  construction 
charges  after  the  same  were  fixed  by  public  notice,  without  the 
consent  of  the  water  users,  and  further  alleges  that  the  Secretary 
of  the  Interior  has  at  all  times  adhered  to  the  original  construc¬ 
tion  charge  of  $52  per  acre  as  announced  in  the  public  notice  and 
also  to  the  “3  acre-feet  per  acre  per  annum”  agreed  upon  and  an¬ 
nounced  as  the  amount  of  water  to  be  furnished  for  the  announced 
and  agreed  construction  charge  of  $52  per  acre.  That  it  is  the 
plaintiff  who  is  seeking  to  breach  and  repudiate  the  contract  and 
the  provisions  of  the  public  notice  by  demanding  5.56  acre-feet 
of  water  per  acre  per  annum  for  the  $52  per  acre  agreed  upon 
and  announced  as  the  price  for  3  acre-feet.  The  defendant  de¬ 
nies  that  under  the  said  act  the  “Secretary  and  the  Bureau  of 
Reclamation  are  charged  with  the  administration  of  the 

184  •  Reclamation  law”  and  alleges  that  the  Secretary  of  the 

Interior  is  the  only  person  who  is  charged  under  the  law 
with  the  duty  of  administering  the  said  law,  and  denies  that  the 
“Secretary  and  the  Bureau  of  Reclamation,”  or  either  of  them, 
adopted  the  zoning  system  based  upon  determining  the  actual 
water  requirements  of  lands  on  Federal  reclamation  projects  in¬ 
cluding  the  Sunnyside  Unit.  Defendant  denies  that  under  the 
public  notice  of  October  17,  1930,  the  Secretary  of  the  Interior 
has  attempted  to  fix  construction  charges  based  upon  the  amount 
of  water  used,  but  alleges  the  facts  to  be  that  the  Secretary  has 
at  all  times  adhered  strictly  to  the  said  construction  charge  of  $52 
per  acre  set  out  in  the  public  notice  and  agreed  to  by  the  parties 
in  the  water  right  application  as  the  construction  charge  to  be 
required  for  said  agreed  3  acre-feet  of  water  per  acre  per  annum 
as  specified  in  the  water-right  application,  and  that  the  Secretary  , 
has  never  required  any  other  or  higher  construction  charge  than 
the  said  $52  per  acre.  That  what  the  Secretary  did  under  the  said 
notice  of  October  17,  1930,  was  to  furnish  complete  satisfaction 
and  performance  of  the  Government’s  agreement  to  furnish  3 
acre-feet  of  water  per  acre  per  annum  for  said  agreed  construc¬ 
tion  charge  of  $52  per  acre,  and  at  the  same  time  to  offer  to  those 
water  users  who  might  desire  to  contract  for  an  additional  supply 
an  opportunity  to  rent  additional  water,  should  they  so  desire, 
at  such  times  and  so  long  as  surplus  water  may  be  available  which 
can  be  furnished  without  impairing  or  infringing  upon  the  rights 
of  other  water  users  and  other  divisions  of  the  Yakima  project. 
That  the  present  suit  is  simply  an  attempt  on  the  part  of  the 
plaintiff  to  get  something  for  nothing  by  demanding  an  extra 
2.56  acre-feet  of  water  per  acre  per  annum  in  excess  of  his  contract 
amount  of  3  acre-feet  per  acre  per  annum,  without  any  payment 
for  such  extra  water  and  without  any  regard  to  the  fact 

185  that  compliance  with  such  demands  would  impair  the  in¬ 
tegrity  of  the  Reclamation  Trust  Fund  and  would  deprive 

other  water  users  and  other  divisions  of  the  Yakima  project  of  a 
part  of  the  water  supply  to  which  such  other  divisions  and  other 
water  users  are  entitled  under  their  respective  contracts  with  the 
United  States. 
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The  defendant  denies  the  other  allegations  of  plaintiff’s  said 
Amendment  to  Amended  Bill  of  Complaint. 

Harold  L.  Ickes, 
Secretary  of  the  Interior. 
By:  Charles  West, 

Acting  Secretary  of  the  Interior. 

Nathan  R  Margold, 

Nathan  R  Margold, 

Solicitor ,  Department  of  the  Interior. 

Frederick  Bern  ays  Wiener, 

Frederick  Bemays  Wiener, 

Assistant  Solicitor ,  Department  of  the  Interior. 

Jackson  E.  Price, 

Jackson  E.  Price, 

Assistant  Solicitor ,  Department  of  the  Interior. 

Attorneys  for  the  Defendant. 

186  District  of  Columbia,  ss: 

I,  Charles  West,  being  duly  sworn,  state  that  I  am  the 
Acting  Secretary  of  the  Interior,  that  I  have  read  the  above  and 
foregoing  answer  by  me  subscribed  on  behalf  of  Harold  L.  Ickes, 
Secretary  of  the  Interior,  and  that  I  verily  believe  that  the  facts 
set  forth  therein  are  true. 

Charles  West. 

Subscribed  and  sworn  to  before  me  this  21st  day  of  June,  1937. 

Ferdinand  O.  Moran, 

Notary  Public  in  and  for  the 

District  of  Columbia. 

My  commission  expires  June  15, 1941. 

Service  of  a  copy  of  the  foregoing  answer  accepted  and 
acknowledged  this  24  day  of  June,  1937. 

E.  C.  Finney, 

William  G.  Feely, 
Attorneys  for  the  Plaintiff. 

By  P.  B. 
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197  In  the  District  Court  of  the  United  States  for  the 

District  of  Columbia 

Holding  an  Equity  Court 

Equity  No.  57738,  Cal.  No.  176 

MaZINE  2.  FOX  ET  AL. 

V. 

Harold  L.  Ickes,  Secretary  of  the  Interior 

Equity  No.  57739,  Cal.  No.  177 

Philip  Louis  Parks  et  al. 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior 

Equity  No.  57740,  Cal.  No.  178 
Christina  Mariea  Eder 


v. 

Harold  L.  Ickes,  Secretary  of  the  Interior 
(Consolidated) 

Filed  Nov.  1, 1939,  Charles  E.  Stewart,  Clerk. 

Motion  to  Dismiss 

The  defendant  in  the  above-entitled  actions,  consolidated,  moves 
the  court  to  dismiss  said  actions  and  the  respective  amended 
bills  of  complaint  filed  therein  upon  each  and  every  of  the  follow¬ 
ing  grounds : 

1.  The  actions  have  become  moot,  by  reason  of  the  “Notice 
Revoking  Notices  and  Regulations  of  October  17, 1930  and  May  5, 
1932,  and  AnnouncingProposal  to  Secure  Judicial  Determination 
of  the  Project  Water  Rights  of  All  Divisions  and  Subdivisions  of 
the  Yakima  Project  in  Action  in  Which  All  Parties  Affected  are 
Represented”  and  by  reason  of  other  occurrences  or  events  which 
have  happened  since  October  1,  1939,  all  of  which  are  set  forth  in 
the  defendant’s  affidavit,  and  exhibits  attached  thereto,  support¬ 
ing  this  motion. 

2.  The  Kittias  Reclamation  District,  the  Selah  &  Moxee  Irriga-j 
tion  District  and  other  irrigation  districts  and  canal  companies] 
each  having  a  contract  with  the  United  States  for  a  water 
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198  supply  from  the  Yakima  project,  Washington,  are  neces¬ 
sary  and  indispensable  parties  to  the  above  entitled  ac¬ 
tions;  but  re  not  parties  to  said  actions  and  are  not  within  the 
jurisdiction  of  this  court;  and  said  actions  should  therefore  be 
dismissed  because  of  the  lack  of  necessary  and  indispensable 
parties. 

Nathan  R.  Margold, 

Nathan  R.  Margold, 

'  Solicitor ,  Department  of  the  Interior , 

Harry  M.  Edelsteix, 

Harry  M.  Edelstein, 

Assistant  Solicitor ,  Department  of  the  Interior , 

J.  Kexxard  Cheadle, 

J.  Kennard  Cheadle, 

Chief  Counsel ,  Bureau  of  Reclamation , 

Department  of  the  Interior , 
Attorneys  for  the  Defendant. 

Service  of  the  within  Motion  to  Dismiss,  supporting  Affidavit, 
and  Points  and  Authorities  is  hereby  admitted  this  1st  day  of 
November  1939. 

William  G.  Feely. 

i  311  District  Court  of  the  United  States  for  the 

District  of  Columbia 

i  Calendar  No.  176, 177, 178.  Civil  Action  No.  57738,  57739,  57740 

Fox,  Parks  &  Eder,  plaintiff 

vs. 

Harold  L.  Ickes,  defendant 

Filed  Feb.  6, 1940.  Charles  E.  Stewart,  Clerk. 

Pretrial  Proceedings 

STATEMENT  OF  NATURE  OF  CASE 

Plaintiffs  state  that  the  purpose  of  these  suits  is  to  enjoin  the 
defendant  as  Secretary  of  the  Interior  from  enforcing  orders  of 
October  17, 1930,  and  May  5, 1932,  and  orders  promulgated  pursu- 
1  ant  thereto,  the  purpose  and  effect  of  which  is  to  attempt  to  strike 
down  plaintiffs’  title  to  about  40%  of  their  water  rights,  acquired 
!  under  and  pursuant  to  the  appropriation  and  irrigation  laws  of 
and  from  the  State  of  Washington,  and  also  acquired  under  and 
pursuant  to  Congressional  Acts,  to  declare  said  orders  a  nullity 
on  the  ground  that  Congress  never  authorized  the  promulgation 
1  of  the  same,  and  that  defendant  and  his  successor  in  office  have 
!  no  right  in  the  future  to  issue  such  orders;  to  restore  rights  which 
plaintiffs  enjoyed,  prior  to  the  issuance  of  said  orders,  of  having 
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the  amount  of  water  required  to  beneficially  irrigate  their  lands 
determined  by  those  in  charge  of  the  physical  distribution  from 
factual  information  obtained  on  the  lands  at  the  time  a  deterj- 
mination  is  made  (same  as  it  has  been  done  by  the  Bureau  of 
Reclamation  since  it  took  charge  of  the  distribution  in  1907), 
and  to  require  defendant  to  reimburse  plaintiffs  and  other  water 
users  in  Sunnyside  Valley  Irrigation  District  defendant’s  cost 
in  this  litigation  which  he  has  charged  to  said  water  users  in  tbj 
0.  and  M.  charges,  and  for  such  further  relief  as  may  be  equitable. 

Plaintiffs  maintain  first,  that  Congress  by  Reclamation  Act 
of  1902,  fixed  “beneficial  use”  as  the  measure  of  their  water  rights, 
and  that  it  did  not  and  could  not,  after  plaintiff’s  rights  had 
been  vested  under  the  laws  of  the  State  of  Washington  pursuant 
to  said  Act,  authorize  the  Secretary  of  the  Interior  by  public 
notice  to  amend  that  act  changing  the  measure  from  “beneficial 
use”  to  three  acre-feet  in  Fox  and  Eder  cases  and  three  and  one- 
half  acre-feet  in  Parks  case,  and  strike  down  about  40%  of  those 
water  rights. 

Second.  The  title  to  both  natural  flow  and  stored  waters  of  th 
Yakima  River,  used  to  irrigate  plaintiff’s  lands,  is  in  the  Stat 
of  Washington.  The  only  consideration  required  by  said  State 
for  the  use  of  said  water  is  the  beneficial  application  of  the  water 
upon  land  for  production  of  crops,  which  was  accomplished  upon 
the  Parks  land  about  1904,  upon  the  Eder  land  about  1910  and 
upon  the  Fox  land  in  about  1915,  and  that  on  said  dates  th^ 
rights  to  the  use  of  six  acre-feet  on  the  Parks  land,  5.56  acre- 
feet  on  the  Eder  land  and  4.84  acre-feet  on  the  Fox  land,  was 
appropriated  by  the  then  owners  of  said  land,  and  title  thereto 
vested  in  them,  and  they  and  their  successors  m  ownership  o:: 
said  land  became  entitled  to  the  quantity  of  water  appropriated 
by  the  then  owners  and  there  became  appurtenant  to  said  land  u 
water  right  to  the  extent  necessary  to  make  said  land  available* 
for  agricultural  purposes  to  the  full  extent  of  the  sol. 
thereof. 

312  Third.  That  said  orders  were  arbitrarily  and  capriciously 
made  and  promulgated  for  the  express  purpose  of  summarily 
notifying  the  plaintiffs  and  other  water  users  in  the  Sunnyside  Vah 
ley  Irrigation  District  of  a  change  in  the  interpretation  of  the 
measure  of  their  water  rights,  without  giving  said  water  users  a) 
chance  to  be  heard,  and  contrary  to  the  interpretation  placed 
thereon  by  the  successive  Secretaries  of  Interior  and  officials  of  thej 
Bureau  of  Reclamation,  prior  to  that  time.  Defendant  challenges 
plaintiffs  water  rights  above  limited  amounts  fixed  in  said  orders] 

Fourth.  The  defendant  has  arbitrarily  included  his  costs  in  de¬ 
fending  these  suits  in  the  O.  and  M.  charge  upon  lands  of  plaintiff^ 
and  other  water  users  in  the  Sunnyside  Valley  Irrigation  District. 
Plaintiffs  further  reserve  the  right  to  maintain  any  other  issues 
raised  by  the  pleadings. 

Defendant  claims  that  this  action,  in  effect,  seeks  to  compel  the 
Secretary  of  the  Interior  to  grant,  for  the  permanent  use  of  plain- 
508455 — 43 - 2 
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tiffs,  waters  in  excess  of  the  amounts  covered  by  their  voluntary 
agreements,  without  charge  for  such  excess ;  and  that  the  Secretary 
has  no  lawful  right,  authority  or  power  to  comply  with  plaintiffs’ 
demands  and  on  the  contrary  is  required  by  law  to  make  adequate 
charges  for  any  such  use  of  excess  water.  Defendant  takes  issue 
with  the  plaintiffs  with  respect  to  their  claims  as  to  the  legal  effect 
of  the  act  of  Congress  in  question,  and  defendant  denies  in  point  of 
i  fact  any  allegation  of  arbitrary  or  capricious  acts  on  the  part  of 
the  Secretary  of  the  Interior  or  his  representatives.  Defendant 
i  urges  that  the  Secretary  of  the  Interior  did  have  the  authority  and 
i  power  to  make  the  water  right  contracts  with  the  plaintiffs’  prede¬ 
cessors;  and  that  if  such  contracts  were  beyond  his  authority  and 
power,  this  supposition  being  made  for  the  purpose  of  argument, 
still  under  no  condition  or  circumstances  could  the  plaintiffs  be 
permitted  to  repudiate  the  burdens  of  their  contracts  and  at  the 
same  time  insist  on  receiving  the  benefits  of  their  contracts,  because 
i  each  of  their  contracts  must  stand  or  fall  as  a  whole.  Defendant 
contends  that  if  the  plaintiffs  are  entitled  to  more  than  the  amounts 
of  water  provided  for  in  their  contracts  then  the  Reclamation 
i  Revolving  Fund  is  entitled  to  reimbursement  of  the  additional  cost 
of  supplying  the  excess  water.  Defendant  urges  that  plaintiffs 
cannot  at  one  and  the  same  time  seek  to  obtain  a  right  to  project 
water  in  excess  of  their  contract  amounts  and  also  seek  to  confine 
their  repayment  obligations  to  the  Reclamation  Revolving  Fund 
to  the  $52  per  acre,  $10  per  acre  and  $52  per  acre  specified  in  their 
respective  contracts  and  estimated  to  be  the  cost  of  supplying  the 
contract  amounts  of  water. 

Defendant  claims  that  any  excess  water  or  right  to  water  in 
excess  of  contract  amounts  that  might  be  awarded  to  plain- 
313  tiffs  would  necessarily  be  taken  out  of  the  water  supply  of 
other  project  water  users  and  their  districts,  thereby*  de¬ 
pleting  the  water  supply  on  which  said  others  are  dependent ;  and 
I  that  any  excess  water  service  furnished  free  of  cost  to  the  plain¬ 
tiffs  would  necessarily  involve  an  increase  in  the  costs  which  said 
others  are  required  to  bear,  and  would  therefore  impose  an  unjust 
and  inequitable  burden  on  them. 

I  Defendant  further  denies  any  allegation  of  fact  and  any  legal 
contention  by  plaintiffs  with  respect  to  their  claim  of  title  to  excess 
i  water  by  prescription.  This  denial  of  title  by  way  of  prescription 
i  is  based  first,  upon  the  assertion  that  no  title  may  be  obtained  by 
i  prescription  or  otherwise  to  waste  or  excess  water,  second,  that 
title  by  adverse  possession  may  not  be  obtained  against  any  rights 
of  the  United  States;  third,  that  the  use  by  plaintiffs  of  any  excess 
water  was  permissive  rather  than  adverse;  and  fourth,  that  the 
i  relief  sought,  if  granted,  would  amount  to  an  illegal  appropriation 
of  the  Government’s  property  in  canals  and  reservoirs. 

Defendant  further  urges  that  plaintiffs  cannot  maintain  these 
actions  because  they  are  not  entitled  in  equity  to  any  relief,  whether 
by  way  of  injunction  or  declaratory  decree:  first,  because  plain- 
I  tiffs  cannot  seek  equity  because  they  do  not  offer  to  do  equity; 
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second,  because  plaintiffs  do  not  come  into  equity  with  clean  hands; 
third,  because  they  are  equitably  estopped;  and  fourth,  because 
plaintiffs’  position  is  entirely  inequitaole  and  contrary  to  every 
principle  and  rule  governing  the  granting  of  equitable  relief. 

Defendant  sets  forth  these  claims  generally  at  pre-trial,  but  re¬ 
serves  the  right  to  maintain  each  and  every  other  issue  raised  by 
the  pleadings. 

Plaintiff  is  given  the  right  to  amend  pleadings  heretofore  filed 
by  him  in  the  formal  complaint  or  amended  complaints  by  inter¬ 
lineations  in  pen  with  respect  to  allegations  concerning  predecessor 
of  defendant  commencing  the  enforcement  of  orders  on  June  1, 
1932.  Amendment  is  granted  over  objection  of  defendant.  It  is 
stipulated  that  the  amendment  when  filed  shall  be  treated  as  de¬ 
nied  and  defendant  requests  no  further  time  for  answer  to  plead¬ 
ings. 

STIPULATIONS 

Parties  stipulate  that  all  documents  filed  as  exhibits  to  the  plead¬ 
ings,  excepting  exhibits  of  the  Public  Notice  of  March  2, 1909,  may 
be  received  in  evidence  without  formal  proof  of  the  originals, 
and  that  defendant’s  attorneys  will  produce  at  trial  a  corn- 
314  plete  and  certified  copy  of  said  notice  of  March  2,  1909. 

Parties  further  stipulate  that  the  documents  bearing  the 
initials  of  the  Court  may  be  received  in  evidence  without  formal 
proof  or  production  of  the  originals. 

Parties  stipulate,  with  the  pre-trial  Justice’s  approval,  that 
additional  documents,  if  agreeable  to  both  parties,  may  be  pre¬ 
sented  by  both  parties’  counsel  to  the  pre-trial  Justice  any  time 
prior  to  trial  for  his  initials,  and  if  initialled  by  him  may  be  re¬ 
ceived  in  evidence  without  formal  proof  or  production  of  the 
originals. 

The  above  stipulations  are  made  subject  to  rights  being  reserved 
to  object  on  grounds  of  irrelevancy  or  immateriality  or  inaccuracy. 

Parties  stipulate  that  any  depositions  heretofore  taken  in  this 
cause  may  be  opened  and  examined  by  counsel  of  either  side  pro¬ 
vided  that  at  the  time  of  such  examination  a  duly  authorized  repre¬ 
sentative  of  the  adverse  side  is  present,  said  depositions  and  ex¬ 
hibits  thereto  at  all  times  to  remain  in  the  custody  of  the  Clerk  of 
this  Court. 

Parties  stipulate  that  the  plaintiffs  are  the  respective  owners  of 
the  lands  described  in  the  amended  bills  in  the  respective  actions. 

Bolitha  J.  Laws, 

Pretrial  Justice. 

Dated  February  6, 1940. 

Remarks  of  Pretrial  Justice  for  consideration  of  Trial  Justice: 

Attorneys  authorized  to  act : 

(Signed)  Stephen  E.  Chaffee, 
William  G.  Feely, 

E.  S.  Chaffee, 

Plaintiff. 
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(Signed)  J.  Kenxard  Cheadle, 

J.  K.  Cheadle, 

Richard  J.  Carr, 

B.  E.  Stoutemeyer, 

Defendant. 

1773  In  the  District  Court  of  the  United  States  for  the 

District  of  Columbia 

Holding  an  Equity  Court 

Filed  Apr.  30,  1940 

Equity  No.  57738  Cal.  No.  176 

MaZINE  Z.  Fox,  ET  AL., 

V. 

Harold  L.  Ickes,  Secretary  of  the  Interior 

Equity  No.  57739  Cal.  No.  177 

Philip  Louis  Parks,  et  al., 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior 
Equity  No.  57740  Cal.  No.  178 
Christina  Mariea  Eder 


v. 

Harold  L.  Ickes,  Secretary  of  the  Interior 
Consolidated 
Order 

The  opinion  of  this  Court  in  the  above-entitled  actions,  con¬ 
solidated,  having  been  filed  on  April  22, 1940,  and  counsel  for  the 
respective  parties  having  appeared  in  open  court  requesting 
instructions  as  to  the  preparation  of  findings  of  fact  and  con¬ 
clusions  of  law,  which  must  be  entered  under  Rule  52  (a),  it  is, 
this  30th  day  of  April  1940,  hereby 
Ordered  that  counsel  for  the  defendant  shall  sumbit  to  the 
Court,  through  the  Clerk’s  office,  findings  of  fact  and  conclusions 
of  law  substantially  in  accordance  with  the  claims  of  defendant, 
and  shall  give  counsel  for  the  plaintiffs  three  weeks’  notice 
thereof.  Counsel  for  the  plaintiffs,  may  on  the  return  day  of 
such  notice,  when  the  findings  are  to  be  submitted,  submit  to 
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the  Court,  through  the  Clerk’s  office,  criticisms  of,  or  substitute 
findings  of  fact  and  law  for  the  findings  of  fact  proposed  by 
the  defendant’s  counsel,  giving  counsel  for  the  defendant  one 
week’s  notice  thereof  and  opportunity  to  reply  to  such  criticisms^ 
The  proposed  findings  of  fact  and  conclusions  of  law  shall 
1774  be  separately  stated  and  numbered  -and  shall  be  prepared 
for  each  of  the  above-entitled  actions  individually.  All 
proposed  findings  and  conclusions  must  be  typed  in  triple  spacing 
so  that  the  Court  may  conveniently  correct  them,  if  it  wishes 
to  do  so. 

(Signed)  Jennings  Bailey, 

Justice. 

We  consent  as  to  form. 


J.  Kennard  Cheadle, 

Atty.  for  Defendant , 
(Sgd.)  William  G.  Feely, 

Attorney  for  the  Plaintiffs. 


1921  Filed  July  24, 1940.  Charles  E.  Stewart,  Clerk. 


Eq.  No.  57738 
Fox 


vs. 

ICKES 

Eq.  No.  57739 

Parks 

vs. 

ICKES 

Eq.  No.  57740 
Eder 


V8. 

ICKES 

The  motions  for  partial  new  trials  in  the  above-entitled  causes 
will  be  overruled. 


Bailey,  J. 


12  MAZINE  Z.  AND  JOSIE  R.  FOX  ET  AL.  VS.  HAROLD  L.  ICKES 

1924  District  Court  of  the  United  States  for  the  District 

of  Columbia 

Equity  No.  57738  Cal.  No.  176 

Mazine  Z.  Fox,  et  al., 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior 

Equity  No.  57739  Cal.  No.  177 

Philip  Louis  Parks,  et  al., 
v. 

Harold  L.  Ickes,  Secretary  of  the  Interior 
Equity  No.  57740  Cal.  No.  178 
Christina  Mariea  Eder 


v. 

Harold  L.  Ickes,  Secretary  of  the  Interior 
Consolidated 

Filed  July  30, 1940.  Charles  E.  Stewart,  Clerk. 

I  have  stricken  the  last  clause  of  the  last  conclusion  of  law  in 
each  of  these  cases  as  being  immaterial  to  the  determination  of 
the  questions  in  these  cases. 

Jennings  Bailey, 

Justice . 

Dated  July  30, 1940. 

*  *  # 

318  Deposition  of  P.  L.  Parks 

*  *  * 

334  cross-examination 

Q.  When  you  start  a  stand  of  alfalfa,  how  many  years  does  it 
take  before  the  blue  grass  comes  in  in  a  sufficient  amount  to  injure 
your  crop  ? 

A.  About  three  years  will  hurt  it  more  or  less,  and  in  four  or 
five  years  it  would  pretty  nearly  take  it.  It  just  puts  it  in  good 
shape  for  pasture.  That  is  about  the  way. 

Q.  Is  that  there  regardless  of  whether  you  have  a  hard  winter 
or  not? 

335  A.  Well,  we  generally  get  it  in  four  or  five  years,  we 
generally  get  the  evidence  of  it;  and  it  is  worse  on  sandy 

land  than  on  clay  land  because  we  have  a  piece  two  miles  east  of 
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that,  solid  dirt,  which  is  clay  dirt  that  holds  it  over;  it  doesn’t  have 
the  same  effect  on  it. 

Q.  If  you  have  had  the  alfalfa  in  for  three  or  four  years  you 
have  blue  grass  coming  in  with  it  in  large  amounts  regardless  of 
whether  the  last  winter  was  a  very  cold  winter  or  not;  isn’t  that 
true  ? 

A.  Well,  it  is  coming,  but  I  think  the  cold  winter  helps  it  be¬ 
cause  it  kills  out  the  alfalfa,  and  then  the  blue  grass  is  just  there 
ready  to  start. 

Q.  Don’t  you  know,  Mr.  Parks,  that  they  raise  alfalfa  success¬ 
fully  in  countries  like  Montana  and  keep  the  stand  for  a  good 
many  years,  and  they  have  winters  very,  very  much  colder  than 
you  nave  ? 

A.  They  may  do  that  all  right,  but  they  have  good  solid,  heavy 
soil,  haven’t  they,  to  grow  that  alfalfa  in  ? 

Q.  They  have  the  same  kind  of  soil  there. 

A.  Well,  it  doesn’t  hold,  the  sandy  soil.  I  have  noticed  that  all 
over  the  Valley  here,  and  I  gather  it  would  be  the  same  there  as  it 
is  here,  all  blowsand  ? 

Q.  But  the  fact  is  that  the  blue  grass  comes  in  and  your  alfalfa 
is  damaged  or  destroyed  in  about  three  or  four  years;  isn’t  that 
right? 

A.  Well,  it  is  on  this  heavy  sandy  land ;  it  won’t  hold  only  about 
three  or  four  years.  It  is  the  winters,  I  guess,  that  helps  knock 

it  out,  but  it  is  the  sand  that  won’t - 

336  Q.  (Interposing.)  Where  do  you  have  the  most  blue 
"rass,  and  where  does  it  show  up  first  in  the  land? 

A.  Oh,  you  have  it  in  the  worst  sandy  land. 

Q.  Does  the  location  near  the  ditches  have  anything  to  do 
with  that? 

A.  Why,  I  don’t  know  as  it  does.  It  would  come  and  grow  all 
over  anywhere. 

Q.  At  what  time  of  the  year  do  you  ordinarily  call  on  the  ditch- 
rider  or  watermaster  for  extra  water  ? 

A.  Why,  as  a  rule  I  just  ask  him  for  water  in  the  spring  early. 

Q.  You  don’t  have  occasion  to  ask  for  an  excess  of  water  very 
much  in  April  or  May,  do  you  ? 

A.  Why,  if  we  get  the  amount  of  water  in  the  spring  to  start 
it  off,  the  way  they  like  us  to  do,  give  us  plenty  of  water,  and  they 
give  us  pretty  nearly  whatever  head  we  want  all  the  time,  and 
we  have  plenty,  but  what  they  call  a  double  head  of  water,  six 
acre  feet. 

Q.  At  the  time  you  are  calling  for  this  extra  water  is  in  the 
months  of  April  and  May  mainly  ? 

A.  Well,  I  think  I  have  been  dry  in  June. 

Q.  That  was  mostly  in  April  and  May,  was  it  not  ? 

A.  But  I  have  just  asked  them  to  get  me  the  amount  they  claim 
they  were  giving  me  or  going  to  give  me  right  to  start  with  at 
the  first,  and  that  is  in  April  and  May.  Of  course,  I  have  been 
dry  later  on  when  it  was  hot  weather,  and  there  was  some  cause 
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1  for  them  to  be  a  little  short,  and  I  always  got  it  by  looking  farther  * 
ahead. 

Q.  At  times  when  the  water  was  short  you  couldn’t  get 
extra  water  without  taking  it  away  from  other  people, 

337  they  didn’t  give  you  extra  at  such  times,  did  they? 

A.  Well,  they  just  say,  as  I  said  a  while  ago,  they  would 
wait  until  somebody  didn’t  need  their  water,  and  they  would  give 
me  extra  w'ater  any  time  that  I  needed  it  real  bad,  and  that  is 
in  a  short  year;  but  they  didn’t  take  it  away  from  some  other 
fellow  and  give  it  to  me.  They  picked  it  up  where  they  could 
catch  it  without  letting  it  run  down  into  the  canal  or  back  in 
the  river.  They  give  me  water  that  way,  not  only  me  but  other 
parties  along  tlie  line.  Some  of  the  fellows  go  to  make  hay,  and 
no  matter  whether  the  land  is  dry,  he  wants  the  water  shut  down 
for  a  week  maybe.  Then  they  would  give  the  man  that  wanted 
that  water  that  needed  it,  they  would  give  it  to  him,  that  extra. 

Q.  The  delivery  of  water  to  you,  then,  depended  upon  whether 
anybody  else  was  shut  down  or  could  spare  it  more  than  anything 
else ;  is  that  it  ? 

A.  Not,  that  isn’t  the  case  at  all.  They  give  that  double  head 
of  water  all  the  time  unless,  as  I  told  you,  there  was  a  year  we 
were  short  of  water.  Then  if  there  was  anybody  that  wanted 
to  spare  a  little  they  would  give  me  that. 

Q.  In  those  years  the  water  was  short,  you  couldn’t  get  it  un¬ 
less  somebody  else  could  spare  it  ? 

A.  No;  they  couldn’t  take  it  away  from  a  man  as  short  as  I  was. 

Q.  You  never  claimed  you  had  any  right  to  it  if  it  had  to  be 
taken  away  from  somebody  else? 

338  A.  No.  If  everybody  had  to  be  cut  a  little  short  you 
just  had  to  take  it,  and  that  is  all. 

Q.  And  if  you  had  plenty  of  water  in  April  and  May  as  they 
were  giving  you  and  still  are,  you  wouldn’t  need  as  much  in  June, 
July,  and  August,  would  you? 

A.  Well,  I  would  get  pretty  nearly  the  same;  I  would  need  it, 
but  I  can  get  along  without  suffering  if  I  can  get  plenty  of  water 
in  early.  They  don’t  hardly  give  it  to  you  the  first  of  April. 
They  don’t  pay  much  attention  to  the  measurements.  They  just 
give  you  all  the  water  the  ditch  will  carry.  Everybody  wants 
all  the  water  they  get,  and  they  want  to  do  something  with  it,  and 
then  is  when  they  tell  us  to  use  all  the  water  we  can  and  wet  the 
ground  up  so  we  can  get  along  then  with  our  double  measurement. 
That  is  what  they  always  figure  on  giving  me,  and  they  generally 
give  it.  I  always  figured  that  the  reason  they  gave  it  to  me  was 
just  because  they  knew  I  needed  it.  I  don’t  know  what  else.  I 
know  I  hear  men,  lots  of  them,  complain  they  don’t  get  as  much 
water  as  they  need. 

Q.  Is  your  land  located  in  a  drainage  district  ? 

A.  Why,  yes ;  there  is  a  drain  that  starts  three  miles  north ;  the 
drain  is  over  three  miles  long,  maybe  four.  It  starts  north  and 
goes  through  my  place,  just  cuts  off  a  little  corner,  maybe  five 
acres;  it  is  right  on  the  line  of  the  drain.  They  had  to  cut  it 
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through  that  way ;  the  country  below  and  above  me  needed  drain¬ 
ing  bad. 

Q.  Were  you  the  owner  of  that  land  when  the  drainage  ditch 
was  constructed? 

A.  No;  it  was  built  through  there  in  ’15,  and  finished 

339  in  the  spring  of  ’16.  That  is  the  year  I  bought  it  and  come 
onto  it  was  the  year  they  put  the  drainage  through. 

Q.  Do  you  know  why  that  drain  was  constructed  ? 

A.  Certainly  I  do. 

Q.  Why? 

A.  Because  there  was  so  much  water  coming  from  the  canal  and 
all  the  laterals  along  there  and  from  different  places  along  the 
line  where  they  built  the  drain,  that  they  had  to  build  the  drain 
to  carry  it  off  on  down  into  the  river. 

Q.  Do  you  think  all  the  water  that  comes  out  of  that  ground 
into  the  drain  comes  from  laterals,  or  does  it  come  from  irrigation 
on  your  land  and  other  lands  ? 

A.  Why,  the  big  bulk  of  it  that  hurts  the  land  is  coming  from 
the  top  of  the  surface,  coming  from  the  laterals,  from  the  main 
canal;  and  then  the  water  you  put  on  it,  that  is  always  an  ad¬ 
vantage  to  the  land;  the  more  you  run  the  better  it  is;  it  washes 
it  off.  If  there  is  any  alkali  in  it,  that  is  the  only  way  you  can 
get  shut  of  it. 

Q.  The  water  that  goes  into  the  gravel  or  subsoil  tends  to  bring 
up  the  water  table  near  enough  to  the  surface  to  alkali  your  land 
regardless  of  whether  it  comes  from  your  irrigation  or  from  some 
lateral  or  from  other  seepage  ? 

A.  Why,  yes;  if  there  are  streaks  of  alkali  in  the  land  and  the 
water  comes  through  that  and  it  gets  full  up,  that  subs  to  the  top, 
it  subs  the  alkali  up,  and  then  the  only  salvation  for  it  is  to  run 
fresh  water  over  the  top  of  the  ground  and  wash  it  off,  and  plenty 
of  it. 

340  Qi.  What  is  the  distance  to  water  on  that  part  of  your 
land  where  the  alkali  comes  to  the  surface? 

A.  Well,  it  ain’t  very  far  to  water  in  the  fall  of  the  year 
after  I  have  had  the  amount  of  water  they  have  given  me  and 
run  it  the  whole  season,  to  grow  the  crop,  it  is  not  very  deep  to 
water  nowhere  on  the  whole  forty.  There  ain’t  but  very  little — 
I  don’t  know  as  there  is  any  of  it  alkali  land  now.  There  was 
some  but  I  washed  it  off  and  got  it  all  growing  in  crops  of  all 
kinds. 

Q.  Do  you  use  a  large  part  of  the  water  you  have  been  using 
for  washing  alkali  off  the  land? 

A.  No;  1  use  it  to  grow  the  crops,  and  in  doing  that  you  wash 
it  off,  and  maybe  the  land  could  get  worse  if  you  didn’t  put  on 
enough  water  to  grow  the  crops,  the  alkali  will  come  to  the  top 
of  the  land. 

Q.  Do  you  grow  crops  on  this  alkali  land? 

A.  Why,  yes;  this  alkali  land  produces — all  the  alkali  land  I 
have  produces  good  now. 
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Q.  Isn’t  that  the  land  that  is  in  pasture  or  something  of  that 
kind? 

A.  Well,  I  have  it  in  pasture  two  or  three  years,  and  then  I 
plow  it  up  and  grow  spuds  on  it,  a  good  quality  of  spuds.  I  can 
sell  them  out  to  Toppenish  dealers,  and  we  produce  the  best 
spuds  there  is  in  that  neighborhood  around;  in  fact,  we  raise 
better  spuds  on  that  place  than  the  neighborhood  averages  around 
there,  better  quality. 

Q.  Do  you  lcnow  how  deep  it  is  to  water  anywhere  on  your 
land  particularly  on  the  lowest  parts  of  the  land? 

A.  Why,  I  think  I  can  strike  water  from  four  to  eight 

341  feet;  that  is  about  the  way  it  would  run  all  over  the  forty. 

Q.  With  the  ground  water  up  within  about  four  feet  of 
the  top  of  the  land,  doesn’t  that  reduce  the  amount  of  water  that 
you  need  for  irrigation? 

A.  It  depends  on — why,  it  ought  to.  but  I  know  I  have  got  a 
piece  there  this  summer  with  blue  grass  on  it,  just  on  the  break 
of  the  hill,  just  a  little  bit  sloping,  and  we  went  down — the  blue 
grass  was  all  burning,  and  I  went  down  to  see  how  close  it  was 
to  water,  and  it  was  four  feet.  Well,  that  there  water  down  there 
four  feet  didn’t  do  that  blue  grass  a  bit  of  good. 

Q.  Blue  grass  is  a  very  shallow  rooted  crop,  isn’t  it,  more  than 
most  anything  else? 

A.  By  running  water  over  everything  I  think  that  water  down 
there  would  help;  as  long  as  you  run  water  over  the  top  then  it 
would  help  straighten  the  grass  out  there  and  make  it  grow. 

Q.  Well,  that  water  up  to  four  feet  of  the  surface,  don’t  you 
know  you  don’t  need  as  much  water  on  the  land  as  if  you  would 
if  the  ground  water  were  down  deep? 

A.  Why,  certainly  you  don’t  need  as  much.  I  know  you  don’t 
need  as  much. 

Q.  And  if  you  can  get  a  large  amount  of  free  water  in  the 
spring,  as  you  have  been  doing,  then  that  reduces  the  amount 
you  need  later  in  the  year? 

A.  Well,  it  would,  except  this :  the  season  comes  on  in  a  hurry, 
and  you  need  pretty  nearly  as  much  to  keep  the  crops  growing 
anyhow,  but  if  you  didn’t  get  that  much  in  the  spring  your 

342  crop  would  burn,  that  is  it,  with  your  big  head  of  water  all 
summer.  It  wouldn’t  do  very  good  if  you  didn’t  get  lots 

of  water  in  the  spring  and  get  the  ground  filled  up. 

Q.  And  that  filling  up  of  the  ground,  it  reduces  the  water 
needed  late  in  the  season;  you  bring  that  about  by  this  large 
amount  of  water  you  get  in  the  spring  when  you  ordinarily  ask 
for  extra  water ;  isn't  that  right  ? 

A.  Well,  the  main  thing  in  the  spring  is  to  get  your  double  head 
of  water  and  get  it  set,  and  keep  it  going,  and  then  you  would  be 
all  right,  the  whole  season  through ;  that  is  the  whole  secret  of  it. 

Q.  WTiat  system  of  irrigation  do  you  use  on  your  land?  Do 
you  use  open  ditches  or  flumes  ? 

A.  The  whole  thing  is  open  ditches,  no  flume  on  it. 
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Q.  How  long  are  your  longest  water  runs,  that  is,  how  long  are 
the  longest  furrows  or  corrugations  through  which  you  run  the 
water? 

A.  Why,  they  run  about  half  across  a  twenty,  the  short  way 
across  a  twenty. 

Q.  The  longest? 

A.  That  is  about  the  longest  rows. 

Q.  How  long  would  you  say  that  is? 

A.  That  is  clear  across  the  forty  acres,  a  quarter  of  a  mile  clear 
across  that;  there  is  always  three  runs  of  water,  and  sometimes 
four  the  way  the  place  is  laid  out. 

Q.  Then  your  runs  are  about  a  third  of  the  way  across  the  forty 
acre  section? 

343  A.  Yes:  it  would  average  probably  about  a  quarter  of  a 
mile. 

Q.  Do  you  have  some  longer  than  that  ? 

A.  No:  there  aren’t  any,  not  on  this  place  that  I  live  on  that  we 
are  talking  about :  but  I  have  got  forty  acres  of  flat  land ;  there  is 
twenty-five  acres  of  it  that  I  run - 

Q.  (interposing.)  I  am  asking  you  about  this  place  now. 

A.  I  know  it,  but  I  run  water  there  forty  rods,  and  the  ditches 
run  to  perfection. 

Q.  How  long  is  the  longest  time  that  you  have  run  water  in  one 
place  on  your  land  without  changing  it? 

A.  Why,  as  a  rule  we  change  the  water  about  every  twenty-four 
hours;  in  the  sandiest  land  about  twelve  hours,  where  the  worst — 
all  sand  and  no  dirt  makes  it - 

Q.  (Interposing.)  And  the  greatest  part  of  that  you  let  run 
twenty-four  hours  without  changing  it? 

A.  Yes;  I  think  probably  three-fourt’s  of  the  place  we  would 
run  water  twenty-four  hours. 

Q.  If  you  run  the  water  for  twenty-four  hours  in  one  furrow 
or  corrugation,  how  long  is  it  running  out  of  the  end  of  that 
furrow  or  corrugation  before  you  change  it  ? 

A.  Well,  you  start  it  in  the  morning;  towards  evening  it  is 
getting  through,  and  when  it  runs  through,  runs  off  during  the 
night,  and  next  morning  we  change  it  again. 

344  Q.  Your  ordinary  practice  would  be  if  you  were  to  start 

the  water  down  the  corrugation  in  the  morning - 

A.  (Interposing.)  It  would  run  there  until  next  morning,  and 
then  we  would  change  it. 

Q.  And  by  night  it  would  lie  running  out  of  the  lower  end? 

A.  Some  of  the  ditches  will  and  some  won’t.  They  wouldn’t 
all  be  running  through. 

Q.  Would  they  in  most  cases  be  running  out  of  the  lower  end, 
at  the  end  of  it  ? 

A.  Now,  sometimes  it  takes  to  morrfing  to  get  them  all  through. 
That  is  what  I  say. 

Q.  What  is  the  usual  condition,  how  long  it  takes  to  get  the 
water  through  the  corrugations  when  you  start  in  the  morning? 
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A.  It  takes  about  one  day  if  it  is  in  the  spring,  but  after  you 
get  the  land  filled  up  of  course  it  will  get  through  quicker. 

Q.  Then  you  mean  to  tell  me  you  run  the  water  in  one  place 
as  long  as  two  days  before  changing  it? 

A.  No;  I  don’t  mean  to  tell  that,  and  didn’t  tell  it;  I  said 
twenty- four  hours. 

Q.  Do  vou  sometimes  let  it  run  as  long  as  two  days  before 
changing? 

A.  I  don’t  aim  to;  no. 

Q.  But  do  you  sometimes  let  it  run  as  long  as  two  days  before 
changing? 

A.  Oh,  we  might  sometimes. 

Q.  But  you  ordinarily  let  it  run  twenty-four  hours? 

A.  That  is  all  we  do  as  a  rule.  We  aim  to  go  over  there  in  the 
morning  and  change  the  water. 

345  Q.  And  ordinarily  under  average  conditions,  the  water 
gets  down  to  the  end  of  the  furrow  about  night  time  when 

you  start  it  down  in  the  morning;  is  that  right? 

A.  Part  of  the  rows  do,  but  they  don’t  all  get  through.  It  is 
a  pretty  hard  job  to  pick  out  the  ones  that  get  through,  but  then 
we  do  this :  We  turn  on  a  few  more  rows,  and  that  cuts  it  down 
on  the  ones  that  get  through  and  makes  it  run  weaker  on  all  of 
them,  and  that  checks  it  up  from  making  too  much  waste  water 
during  the  night;  you  turn  on  some  more  of  the  runs  in  the  eve¬ 
ning.  the  same  amount  coming,  but  you  have  taken  some  of  the 
water  away  from  those  rows  that  have  been  running  there  all 
day. 

Q.  What  becomes  of  this  water  that  runs  out  of  the  end  of 
the  corrugations? 

A.  Well,  sir;  whenever  Hartley  who  has  very  dry  land  and 
he  is  always  wanting  water,  he  has  fixed  a  ditch  to  catch  that, 
and  he  runs  it  right  back  and  runs  it  over  his  land  and  uses  it 
to  irrigate  with,  and  he  does  the  same  thing  with  the  fellow  below 
him ;  he  gives  him  all  the  waste  water  he  can. 

Q.  So  your  neighbor  gets  some  of  the  water  from  your  place  ? 

A.  He  gets  some  of  the  waste  water  by  picking  it  up  and 
using  it  instead  of  putting  it  in  the  main  waste  ditch ;  but  there 
is  nobody  that  irrigates  land  and  makes  a  success  of  farming  but 
what  makes  more  or  less  waste  water,  and  if  he  can  find  somebody 
below  him  or  somebody  below  him  can  find  some  way  of  taking 
that  and  taking  care  of  it,  after  he  can’t  use  it  any  more, 

346  I  don’t  consider  that  is  any  damage  in  any  way ;  it  might 
be  some  help  there. 

Q.  I  am  trying  to  get  your  estimate,  Mr.  Parks,  as  to  how  long 
as  a  general  rule  the  water  is  running  out  of  the  end  of  the  fur¬ 
row  before  you  change  it  to  another  furrow  and  take  it  out  of 
that  furrow? 

A.  Well,  it  is  running  part  of  the  time,  there  are  some  of  the 
ditches  that  will  probably  go  through  in  twelve  hours,  and  as  a 
rule - 

Q.  (Interposing.)  Is  that  the  usual  custom? 
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A.  As  a  rule — well,  it  is  if  you  ain’t  got  it  regulated,  that  is 
right.  Some  of  the  ditches  will  run  a  little  faster  and  go  through 
a  Tittle  faster.  Then  as  a  rule  we  cut  them  down  a  little. 

Q.  I  know  you  have  said  some  run  through  quicker  than 
others,  but  what  is  the  usual  length  for  them  to  run  through, 
and  what  is  the  usual  time  you  let  the  water  run  through  alter 
it  gets  to  the  end  of  the  furrow? 

A.  Well,  we  turn  the  water  on  in  the  morning,  and  w© 
change  it  the  next  morning,  and  we  ain’t  out  there  with  a  pencil 
setting  down  which  furrow  got  through  or  making  a  statement 
of  it  during  the  night,  but  we  figure  on  turning  on  a  big 
enough  head  so  that  part  of  them  are  going  through  in  the  evej 
ning,  all  of  them  will  be  through  in  the  morning,  and  that  is 
the  way  we  figure  on  irrigating,  and  if  they  are  all  through  we 
change  it. 

Q.  You  figure  if  the  water  runs  out  of  the  end  of  the  furrow 
all  night  your  neighbor  will  pick  it  up  and  get  the  good  of  it, 
and  so  no  harm  is  done  anyway  T 

347  A.  Well,  that  is  his  business  to  do  that.  He  proposes  tc 
do  it.  I  ain’t  bothering  anything  about  it;  but  I  figure  if 

he  gets  it - 

Q.  (Interposing.)  I  haven’t  yet  got  your  idea  or  your  esti¬ 
mate,  Mr.  Parks,  as  to  what  is  the  usual  condition  as  to  how  long 
the  water  runs  out  of  the  ends  of  the  furrows  before  you  change 
the  water  and  take  it  off.  I  know  you  said  sometimes  longer 
than  others,  but  what  is  the  usual  length  of  time  it  is  running 
out  of  the  end  of  the  furrow  before  you  change  it  to  another 
furrow  ? 

A.  Well,  when  the  whole  set  of  water  that  we  set  first  be 
running  through,  why,  the  next  morning  we  are  ready  to  change 
if  they  are  all  through.  If  they  ain’t,  we  let  it  run  on  an  hour 
or  so,  and  cut  off  some  of  the  others  that  are  through. 

Q.  If  you  start  a  furrow  in  the  morning  and  run  it  for  twenty- 
four  hours  in  that  furrow,  is  it  usually  through  that — lias  it  run 
through  the  furrow  by  night? 

A.  No;  it  ain’t  through  half  the  time,  but  it  is  through  by  the 
next  morning;  that  is  what  we  figure  on. 

Q.  Can  you  tell  me  how  long  it  has  been  running  on  through 
those  furrows  before  you  change  it? 

A.  I  have  told  you  two  or  three  times.  I  can’t  tell  you  any 
better. 

Q.  Can’t  make  an  average  of  the  number  of  hours  it  is  run¬ 
ning  out  of  the  lower  end  before  it  is  changed  ? 

A.  Why,  it  may  be  running  out  for  three  or  four  hours,  some¬ 
thing  like  that. 

Q.  It  may  be  running  out  for  twelve  hours  or  more? 

348  A.  Well,  some  of  them  might  be  if  I  happen  to  get  any 
one  on  too  strong,  but  in  doing  that,  when  a  fellow  is 

wanting  the  water,  he  will  make  it  reach  as  far  as  he  can  make 
it,  and  it  is  not  his  intention  to  have  one  furrow  get  all  the 
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water  and  another  not  enough.  A  man  has  to  be  quite  an  expert 
to  get  them  all  the  same  every  time  he  sets  them. 

Q.  What  do  you  mean  by  "waste”  water?  Water  that  runs  of! 
the  surface  of  the  land? 

A.  By  “waste”  water,  yes;  after  you  have  used  it  and  it  is  off 
your  land,  and  you  can't  use  it  any  more,  it  goes  down  there  into 
the  waste  ditch.  If  somebody  else  can’t  use  it,  why,  it  goes  into 
the  river. 

Q.  It  either  goes  into  the  waste  ditch,  or  a  neighbor  picks  it 
up  and  uses  it  ? 

A.  Yes. 

Q.  Is  there  any  other  way  of  wasting  water  besides  allowing  it 
to  run  off  the  surface  of  the  land  ? 

A.  Any  other  way  of  wasting  it  ? 

Q.  Yes. 

A.  Well,  there  may  be;  I  don’t  know  how  to  do  it.  I  haven't 
studied  anything  on  wasting  water.  I  always  figure  on  trying 
to  preserve  it. 

Q.  Do  you  think  if  you  left  it  stand  any  longer  than  necessary 
in  one  place  so  it  ran  down  underneath  the  land  through  the 
subsoil,  wouldn’t  that  be  just  as  much  a  waste  as  that  running 
on  the  surface  ? 

A.  No;  I  think  the  longer  it  runs  there  the  more  good  it  is 
doing;  it  is  wetting  the  land  up  so  it  will  last  longer,  but 

349  we  can't  leave  it  there  that  long,  we  have  to  change  it  over 
because  it  would  be  burning  up.  so  we  have  to  get  it  back 

and  started  all  over  again. 

Q.  When  you  run  the  water  through  your  furrows  and  allow 
it  to  run  out  at  the  lower  end  for  two  or  three  hours,  do  the  lower 
end  of  the  furrows  produce  crops? 

A.  Why,  yes. 

Q.  Does  the  land  at  the  upper  ends  of  the  furrows  on  which 
the  water  has  been  running  twenty-four  hours  get  several  times 
as  much  water  as  that  at  the  lower  end  ? 

A.  No;  it  doesn’t  get  several  times. 

Q.  The  water  continues  seeping  out,  does  it  not  ? 

A.  Why,  the  water  is  started:  you  know  right  where  you 
started  it  lias  been  running  there  a  little  longer  than  it  has  at 
the  lower  end.  that  is  a  fact,  but  that  is  generally  a  little  steeper, 
and  it  starts  off  a  little  faster,  and  when  it  gets  down  to  the 
lower  end,  most  of  my  land  is  flatter,  most  of  it  is  that  wav,  and 
the  water  seems  to  stand  there  slower,  and  goes  out  and  on  before 
it  gets  through. 

Q.  You  don't  mean  to  tell  me,  Mr.  Parks,  that  the  land  on 
which  you  run  the  water  only  for  two  or  three  hours  gets  as  much 
water  as  the  land  on  which" you  run  it  twenty-four  hours? 

A.  Well,  I  aim  to  tell  you  that  I  don’t  notice  any  difference  in 
the  production  of  the  land  right  where  I  start  the  water  or 
where  I  start  it  out  on  a  short  run  like  that. 

Q.  That  is  what  I  wanted  to  find  out.  Regardless  of 

350  the  fact  that  you  run  the  water  at  the  upper  end  four  or 
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five  times  as  long  as  you  run  it  at  the  lower  end,  the  crops  are 
about  the  same? 

A.  I  didn’t  say  I  had  the  water  on  four  or  five  times  as  long. 
If  you  want  to  have  the  water  on  and  through  in  twelve  hours, 
that  would  only  be  twice  as  long,  and  the  lower  end  would  be 
getting  half  as  much. 

Q.  You  were  telling  me  that  sometimes  you  only  let  it  run  out 
of  the  lower  end  two  or  three  hours  before  you  change  it. 

A.  Well,  some  of  the  rows  would  get  more  than  two  or  three 
hours. 

Q.  And  if  that  is  the  case  the  runs  at  the  upper  end  would 
have  the  water  in  them  for  perhaps  ten  times  as  long  as  the 
lower  ends ;  wouldn’t  that  be  true  ? 

A.  Xo;  that  wouldn’t  be  true.  . 

Q.  If  one  end  had  the  water  on  twenty-four  hours,  and  the 
other  had  it  on  two  and  a  half,  that  would  be  approximately  ten 
times. 

A.  I  don’t  know.  I  said  it  would  be  about  three  hours  at  the 
lower  end.  Three  times  eight  is  twenty-four. 

Q.  You  think  the  general  rule  is,  it  is  running  out  of  the  lower 
end  half  the  time  it  is  running  in  the  upper  end ;  is  that  right? 

A.  Well,  it  wouldn’t  be  far  from  right;  yes. 

*  *  * 

Q.  And  you  produced,  Mr.  Parks,  as  good  crops  at  the  top  of 
those  furrows  as  you  did  at  the  bottom  ? 

A.  I  never  figured  there  was  any  difference. 

351  Q.  Getting  about  the  same  production  at  the  top  and 
bottom  of  the  fields? 

A.  I  never  figured  there  is  very  much  difference.  We  used  to 
run  water  forty  rods,  and  that  wasn’t  on  this  place,  but  we  would 
start  the  water  on  the  spuds,  and  in  three  hours  it  would  be 
through,  and  we  figured  that  the  lower  end  of  the  spud  row 
would  produce  as  good  all  the  way  through  as  the  upper  end. 
The  upper  end  wasn’t  watered  to  death  and  the  lower  end  had 
plenty  of  water,  too. 

Q.  What  kind  of  crops  did  you  grow  on  your  place  in  1934? 

A.  Well,  we  raise  spuds  every  year.  I  don’t  know  just  how 
many  then. 

Q.  About  the  same  crops? 

A.  We  had  the  same  alfalfa  and  the  same  pasture. 

Q.  About  the  same  crops  in  1934  as  in  previous  years? 

A.  Why,  we  run  a  good  deal  the  same.  We  don’t  plant  it  all 
in  one  year,  in  one  crop.  We  have  had  in  different  crops  every 
year,  changing  around. 

Q.  Were  your  crops  about  the  same  in  amount,  quality,  in 
1934 - 

A.  (Interposing.)  Xo ;  we  didn’t  have  as  good  as  the  average ; 
the  last  four  or  five  years,  or  six  years  I  can  state  I  am  getting 
heavier  crops. 
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Q.  How  about  a  comparison  between  1934  and  the  previous 
years,  earlier  years? 

352  A.  Well,  the  last  few  years  I  am  getting  heavier  crops 
than  I  did. 

Q.  Do  you  think  you  got  better  crops  in  1934  than  you  did  in 
1930? 

A.  Well,  I  am  satisfied  that  on  the  average  every  year  I  get 
heavier  crops. 

Q.  And  you  would  say  that  is  true  in  comparing  1930  and 
prior  years  with  what  you  got  in  1934  ? 

A.  Well,  I  ain’t  got  1931  and  ’32  set  down  and  written  out,  and 
don’t  know  anything  about  it,  but  I  can  make  one  statement: 
Since  I  have  been  on  the  place  I  have  been  producing  better 
crops  on  an  average  every  year,  that  is,  every  two  or  three  years 
you  notice  a  difference,  getting  heavier  crops  than  I  got  three 
or  four  years  ago,  and  so  forth. 

Q.  TKat  was  true  in  1934  as  compared  with  earlier  years,  was 
it  not  ? 

A.  Well,  I  haven’t  got  1934  platted  out.  I  ain’t  going  to 
make  any  answer  for  that  year. 

Q.  You  don’t  recall  your  crops - 

A.  (Interposing).  I  don’t  recall  my  crops  for  that  year;  I 
don’t  know  what  kind  of  crops  I  got  that  year. 

Q.  You  don’t  recall  they  were  any  less  than  they  were  for 
other  years,  do  you  ? 

A.  Well,  I  can’t  answer  that  question  at  all.  I  don’t  know 
what  I  had  that  year.  But  I  do  know  that  my  land  is  producing 
better  now  than  it  did  when  I  went  on  it,  and  it  is  becoming 
gradually  better  and  better.  I  have  more  fertilizer  on  it, 

353  and  I  have  got  less  alkali  on  it. 

*  *  * 

355  RECROSS  EXAMINATION 

Q.  But  all  this  water  from  the  lower  ditch  of  yours,  the  lower 
head  ditch,  when  it  runs  through,  it  either  goes  to  your  neigh¬ 
bor  or  into  the  waste  ditch ;  isn’t  that  right  ? 

A.  Sure  that  is  right.  That  is  the  case  with  all  irrigation 
wherever  it  is. 

Q.  How  much  waste  water  is  running  out  of  this  drainage 
ditch  on  your  place  ordinarily  ? 

A.  Well,  I  have  seen  a  pretty  good  head  of  water  of  a  morning, 
a  pretty  good  little  head  of  a  morning. 

Q.  What  do  you  mean  a  “good  head  of  water”,  about 

356  how  many  second  feet? 

A.  Oh,  I  don’t  know. 

Q.  How  wide  is  that  drainage  ditch? 

A.  Oh,  at  the  end  of  the  furrow?  It  is  made  with  one  of 
those  little  shovels,  a  little  shovel  run  along  for  the  ditch,  and 
that  little  ditch  would  probably  have  five  or  six  inches  across 
the  width  of  it,  maybe  two  or  three  inches  deep  with  water  run- 
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ning.  Well,  maybe  he  can  work  two  or  three  rows  of  crop,  and 
he  says  that  helps  some. 

Q.  Is  that  drainage  ditch  you  referred  to  as  having  been  built 
by  the  Drainage  District,  or  is  it  a  furrow  ditch  at  the  end  of 
your  irrigation  ? 

A.  Why,  it  is  just  a  little  ditch  that  I  made  to  take  care  of 
my  waste  water  on  down  there,  and  put  it  into  the  drainage  ditch. 
Q.  That  is  a  waste  water  ditch,  isn’t  it,  rather  than  drainage  ? 
A.  Yes;  it  is  a  waste  water  ditch,  that  is  what  it  is. 

Q.  And  how  much  water  runs  in  this  drainage  ditch  which 
was  built  by  the  drainage  district? 

A.  Oh,  there  is  quite  a  bit  of  water  when  we  are  irrigating 
through  the  summer  season,  you  know.  All  the  way  up  the 
lateral,  three  or  four  miles,  why,  a  lot — the  waste  water  some 
of  it  was  going  into  that,  and  then  there  would  be  some  going 
down  through  the  ground  into  it,  and  it  gives  a  pretty  good 
stream  of  water  running  through  this  waste  ditch. 

357  Q.  Does  that  water  continue  running  there  after  th^ 
irrigation  is  over? 

A.  Oh,  yes;  it  runs  there  the  year  round,  never  lets  up.  Thai 
is  what  it  was  put  there  for  to  drain  the  land,  and  it  drains  the> 
land  throughout  all  the  irrigation  season  from  the  laterals  anc 
canals,  and  from  the  irrigation  we  put  on  the  land. 

Q.  That  is  where  some  of  the  water  goes  that  goes  down  deep 
into  the  soil,  is  it  not,  and  then  drains  into  that  ditch. 

A.  Why,  certainly. 

*  *  * 

361  Deposition  of  L.  D.  Allen 

*  *  * 

DIRECT  EXAMINATION 

*  *  * 

380  Q.  Was  there  any  extra  charge  ever  made  on  this  place 
that  you  had  near  Granger  for  extra  water? 

381  A.  I  don’t  remember,  but  I  don’t  think  there  was.  I 
am  not  positively  sure,  but  in  my  memory,  as  my  memory 

serves  me,  I  don’t  believe  there  was. 

Q.  But  if  you  were  not  getting  sufficient  water  for  your  crops 
who  would  you  take  it  up  with  to  get  more  water  turned  in? 

A.  Well,  either  the  ditchrider  at  first  and  from  him  to  the 
watermaster. 

Q.  Who  was  the  watermaster  there? 

A.  Jim  Cheyne. 

Q.  State  what  the  ditch  rider  or  watermaster  would  do  rela¬ 
tive  to  looking  over  your  place  when  you  asked  for  more  water'? 

A.  I  don’t  know  but  I  don’t  think  either  one  of  them  ever 
examined  the  place  really  to  see  whether  I  needed  water  or  not. 
If  he  felt  disposed  to  do  it  he  might  give  me  a  little  more  water, 
but  that  would  be  about  all  there  would  be  to  it.  I  don’t  know 
508433— 43 - 3 
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i  whether  any  of  them  ever  examined  the  land  to  see  whether  it 
ever  really  needed  more  water  or  not. 

*  #  * 

385  CROSS-EXAMINATION 

Q.  You  stated.  Mr.  Allen,  that  you  raised  from  five  to  six  tons 
of  alfalfa  on  that  land  in  the  early  days.  Can  you  hear  me? 

A.  Yes. 

Q.  And  that  is  a  great  deal  more  than  they  raise  there  now? 
A.  Yes;  that  is  a  fact. 

Q.  About  how  much  more  did  you  raise  on  that  ground  in  the 
early  days  than  you  raise  now  ? 

A.  Oh.  I  would  say  an  average  of  two  tons  to  the  acre. 

Q.  That  is  true  even  if  you  use  the  same  amount  of  water  now, 
is  it  not? 

A.  There  are  two  reasons  for  it. 

Q.  Well,  I  am  asking  you  if  it  is  true  regardless  of  the  amount 
of  water  you  use  ? 

A.  Well,  in  a  way,  yes;  because  my  experience  has  taught  me 
that - 

Q.  (Interposing.)  I  am  not  asking  you  for  your  experience.  I 
i  will  ask  you  some  further  questions  on  that.  Would  you  say  that 
the  production  in  alfalfa  on  that  class  of  land,  with  the  same 
amount  of  water,  now  is  about  two  tons  per  acre  less  than  it 
was  three  or  four  years  after  the  land  was  first  irrigated? 

386  A.  Well,  that  depends.  Now,  land  that  has  been  di- 

i  versified  will  come  a  good  deal  nearer  coming  up  to  the 

old  standards;  land  that  has  been  poorly  cared  for,  it  would  be  a 
ton  to  two  tons  to  the  acre  less  than  it  was  at  first. 

Q.  When  you  refer  to  land  that  was  poorly  cared  for,  you 
j  refer  to  the  kind  of  care  this  land  was  given  by  Mr.  Parks? 

A.  Repeat  that,  will  you? 

Q.  When  you  refer  to  land  that  was  poorly  cared  for,  do  you 
refer  to  the  kind  of  care  this  land  was  given  by  Mr.  Parks? 

A.  No. 

Q.  And  if  the  production  on  this  land  ran  down,  it  was  from 
some  other  care  or  lack  of  rotation ;  is  that  right? 

A.  Well,  I  can’t  answer  that  right  down  to  the  letter  because 
i  we  don’t  any  of  us  know  absolutely  what  caused  that  decline  in 
production. 

Q.  But  you  do  know  that  it  did  decline  ? 

A.  We  do  know  that  there  was  a  decline  in  production  of 
alfalfa,  not  having  any  other  crop  but  alfalfa. 

Q.  Why  did  you  have  to  build  a  drainage  system  across  that 
land? 

A.  Well,  we  had  lots  of  alkali  for  one  reason;  we  had  to  try 
'  to  wash  it  off,  and  the  whole  country  from  the  Sunnyside 
canal  flows  down  a  mile  and  a  half  and  the  seepage  from  the 
canal,  at  that  time  the  canal  was  an  open  canal  and  the 

387  seepage  from  that  and  the  laterals  and  the  irrigation  and 
all,  and  we  was  underlaid  with  a  strata  of  hardpan  not 
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over  two  feet  in  some  places;  well,  we  realized  that  if  we  didn’t 
get  rid  of  that  seepage  water  from  above  we  was  going  to  have 
unit  alklali  driven  up  to  spoil  our  land,  and  that  is  the  reason 
we  put  in  the  drainage. 

Q.  Did  you  still  own  the  land  when  the  drainage  was  put  in? 

A.  Yes. 

Q.  And  it  had  begun  to  be  affected  by  alkali  prior  to  that  time  ? 

A.  We  was  affected  by  alkali  more  before  the  drainage  was 
put  in  a  little,  but  it  took  a  little  time  to  get  rid  of  it  after  the 
drainage  was  put  in. 

Q.  Do  you  know  how  close  to  the  surface  the  water  was  on 
that  part  of  the  farm  where  the  alkali  appeared  ? 

A.  Well,  there  was  one  place  that  I  investigated  in  a  low  cor¬ 
ner  that  the  water  table  was  about  four  feet  from  the  surface. 

Q.  Was  tha’  corner  covered  with  alkali  ? 

A.  That  was  where  the  alkali  was  coming  up. 

Q.  Have  you  inspected  that  place  recently  to  find  out  whether 
there  is  still  evidence  of  alkali  there? 

A.  No;  I  haven’t  seen  it  this  year  at  all. 

Q.  After  the  water  table  on  the  land  gets  so  close  to  the  sur¬ 
face  that  the  sub  comes  up  to  the  surface  and  deposits  alkali,  is 
it  practical  to  grow  ordinary  farm  crops  on  such  land  ? 

A.  Up  to  a  certain  stage.  Of  course,  when  the  alkali 

388  gets— either  white  or  black — gets,  well,  so  it  covers  the  sur¬ 
face,  there  is  hardly  no  crop  you  can  raise.  You  can  raise 

sweet  clover  and  that  sort  of  stuff,  but  what  I  mean  is  commer¬ 
cial  crops. 

Q.  Do  you  know  what  it  is  that  causes  the  alkali  to  deposit  on 
the  surface  of  the  soil  ? 

A.  The  only  definition  that  I  can  give  for  that  is  the  hardpan 
strata  below  that  holds  the  water  table  up,  and  if  there  is  any  sur¬ 
plus  it  keeps  raising. 

Q.  It  is  because  the  water  table  is  so  close  to  the  surface  that 
capillary  attraction  carries  the  water  up  to  the  surface  and  it 
there  evaporates  and  leaves  the  alkali ;  is  that  not  the  reason  for 
it? 

A.  That  is  about  it. 

Q.  So  if  there  is  alkali  appearing  on  the  land  and  it  needs 
drainage,  it  is  because  the  water  is  already  close  enough  so  that 
it  subs  up  to  the  surface  sufficient  to  bring  up  the  alkali? 

A.  That  refers  to  low  places,  to  draws. 

Q.  That  refers  to  those  places  where  alkali  is  appearing  on  the 
surface  of  the  ground  ? 

A.  Yes. 

Q.  Do  you  know  how  much  of  this  place  is  actually  being  culti¬ 
vated  now  ? 

A.  No.  As  I  said  before,  I  haven’t  seen  the  place  this  year. 

Q.  Did  you  state  that  thirty  acres  was  put  into  cultivation  at 
the  time  you  or  your  brother  owned  it  ? 

A.  It  was  all  put  into  cultivation  except  the  building 

389  grounds,  but  later  on  it  was  changed  around  and  was  put 
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into  spuds  and  pasture,  and  stiff  like  that;  but  it  was  all  put  into 
cultivation  to  begin  with. 

Q.  How  long  had  you  been  irrigating  the  land  in  the  way  you 
referred  to  before  this  alkali  began  to  appear? 

A.  Oh,  it  didn’t  show  up  to  be  noticeable  for  four  or  five  years, 
and,  of  course,  as  time  went  on  it  kept  showing  up  a  little  bit 
more,  but  for  the  last  seven  or  eight  years  that  I  farmed  there, 
after  the  drain  was  put  in  and  had  a  little  chance  to  wash  it  off, 
the  conditions  at  my  place — as  to  the  Parks  place  I  didn’t  pay 
that  much  attention  to  it,  but  my  place  adjoining  the  Parks  place 
had  less  alkali  when  I  left  in  1919  than  it  did  have  in  ’14  and  ’15 
or  '16,  along  in  there. 

Q.  That  was  on  account  of  the  drainage;  is  that  right? 

A.  And  the  chance  to  get  to  wash  it  off  and  get  it  into  the 
drainage  to  get  rid  of  it. 

Q.  But  it  took  the  four  years  of  the  kind  of  farming  you  did  on 
it,  about  four  years  to  bring  out  the  alkali  which  ultimately  re¬ 
quired  drainage;  is  that  right? 

A.  Yes;  that  much  or  maybe  a  year  more. 

Q.  Maybe  five  years.  Do  you  know  how  deep  it  was  to  water 
on  that  land  when  you  first  moved  there  ? 

A.  No;  I  don’t.  My  brother,  though,  had  a  well  on  the  place 
north  of  ours  where  he  lived  first ;  I  think  that  was  approximately 
thirty  feet. 

Q.  Was  that  on  the  land  where  the  alkali  later  appeared? 

A.  Yes,  the  alkali  appeared  there  about  as  soon  as 
390  it  did  anywhere  in  the  Valley;  that  is,  in  that  particular 
district. 

Q.  Then  in  the  four  or  five  years  to  which  you  referred  during 
which  you  farmed  these  lands,  and  up  to  the  time  when  you  began 
to  be  damaged  by  alkali,  you  raised  the  water  table  under  that 
land  from  a  depth  of  thirty  feet  below  the  land  up  to  within  four 
feet  of  the  surface ;  is  that  correct  ? 

A.  No,  no;  I  can’t  say  that,  because  that  water  that  he  had  in 
his  well  wasn’t  surface  water,  wasn’t  water  that  we  had — that  we 
would  call  sub  water  on  the  low  land  because  it  was  water  that  you 
would  get - 

Q.  (Interposing.)  Regardless  of  whether  it  was  sub  water  or  a 
permanent  water  table  when  you  first  moved  there  the  fact  is  that 
during  your  irrigation  in  a  period  of  about  five  years  that  water 
rose  from  a  depth  of  thirty  feet  below  the  land  up  to  four  feet 
from  the  surface ;  isn’t  that  correct  ? 

A.  No;  I  can’t  say  that  is  because  up  on  the  higher  lands  you 
would  have  to  go  just  as  far  to  water  then  as  you  would  at  the 
time  my  brother’s  well  was  dug. 

Q.  But  I  am  referring  to  the  place  where  the  alkali  appeared 
and  where  your  brother’s  well  was  dug. 

A.  Well,  now,  I - 

Q.  (Interposing.)  You  do  know  it  was  thirty  feet,  the  water, 
when  your  brother  dug  your  well  ?  You  know  it  was  thirty  feet  to 
water  at  the  time  your  brother  dug  the  well  ? 
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391  A.  I  am  not  positive  but  I  think  it  was  around  probably 
thirty  feet. 

Q.  At  least  that  much,  was  it  not  ? 

A.  But  I  couldn’t  conscientiously  say  how  deep  it  was,  but  my 
opinion  is  it  was  around  thirty  feet. 

Q.  And  you  know  when  the  alkali  appeared  that  it  was  only 
about  four  feet  to  water? 

A.  Not  right  there;  farther  down,  farther  down  across  on  part 
of  our  land — well,  at  the  time  that  I  dug  a  well  for  ourselves  at 
home  for  stock  shortly  after  we  come  there,  I  struck  water  at  about 
ten  feet. 

Q.  How  long  after  you  came  there  did  you  strike  water  at  ten 
feet  ? 

A.  Oh,  I  would  say  it  must  have  been  either  the  same  year  or 
the  next  year. 

Q.  Within  two  years,  then,  the  water  was  then  ten  feet  of  the 
surface  although  it  was  down  to  thirty  feet  when  you  first  went 
there ;  is  that  right  ? 

A.  No.  The  contour  of  the  land  would  make  that  difference, 
just  about. 

Q.  At  any  rate,  Mr.  Allen,  the  water  in  your  brother’s  well  was 
about  thirty  feet  to  the  best  of  your  knowledge  at  the  time  you 
moved  there,  and  this  same  place  where  his  well  was  dug  the  alkali 
had  begun  to  appear  about  five  years  after  you  moved  there;  isn’t 
that  right  ? 

A.  About  that. 

Q.  And  in  order  for  the  alkali  to  appear  at  that  point,  the  ground 
water  had  to  be  close  to  the  surface,  did  it  not  ? 

A.  Absolutely,  yes,  but  what  brought  it  to  the  sur- 

392  face  was  the  continual  seepage  from  the  canal  and  irriga¬ 
tion  above  us,  and  a  strata  of  hardpan  that  it  couldn’t  get 

through  about  four  feet  from  the  surface  on  part  of  our  land. 

Q.  Your  own  water  contributed  to  it,  did  it  not? 

A.  Well,  of  course,  my  own  water,  what  went  down  five  or  six 
feet  into  the  ground,  of  course,  had  to  contribute  a  little  to  that, 
but  the  bulk  of  it,  as  I  know  and  everybody  knew,  came  from  the 
seepage  from  above. 

Q.  What  came  from  above  was  from  similar  irrigation  from 
other  people,  was  it  not  ? 

A.  The  Sunnyside  canal  and  the  laterals  and  irrigation  com¬ 
bined. 

*  *  * 

REDIRECT  EXAMINATION 

*  *  * 

394  Q.  State  what  was  your  custom  and  practice  in  connec¬ 
tion  with  your  land  during  the  time  you  farmed  it  there  in 

that  particular  from  1903  until  you  sold  it  in  1919? 

*  *  * 

395  A.  *  *  *  My  experience  there  was  something  that  I 
never  want  to  experience  again,  but  we  got  it  in  pretty 
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good  shape,  and  when  we  sold  out  we  had  it  up  in  shape  so  that 
we  got  a  bumper  price,  but  it  was  considered  about  as  showy  a 
place  as  there  was  in  the  country ;  that  is,  as  to  care,  and  we  sold 
out  and  from  that  time  on  I  don’t  know  what  happened 

396  down  there,  but  I  know  the  place  don’t  look  like  it  used  to. 

*  *  * 

CROSS-EXAMINATION 

Q.  When  you  were  farming  the  place,  Mr.  Allen,  how  long 
were  your  longest  water  runs  ? 

A.  Why,  the  contract  called  for  water  from  the  first  of 
April - 

Q.  (Interposing.)  No;  I  mean  how  many  feet  long  were  your 
longest  corrugations  or  furrows  in  which  you  ran  the  water? 

A.  Well,  I  had  some  as  long  as  forty  rods. 

Q.  Was  that  the  longest? 

A.  That  was  the  longest. 

Q.  How  many  hours  did  you  allow  the  water  to  run  in  such 
furrows  before  changing  it  ? 

A.  That  depended  on  the  contour  of  the  land  a  good  deal - 

Q.  (Interposing.)  I  am  referring  to  your  longest  runs,  longest 
corrugations,  your  longest  furrows. 

A.  It  took  from  twenty-four  to  thirty-six  hours  to  get  it 
through  and  get  it  wet  up. 

Q.  That  is,  you  would  turn  the  water  into  these  long  runs, 
and  let  it  run  through  for  sometimes  as  much  as  thirty-six  hours 
before  changing  it  to  other  runs;  is  that  right? 

A.  Yes;  I  am  not  positive  as  to  just  the  horn's,  but  approxi¬ 
mately  I  figured  on  them  long  runs  I  couldn’t  change  more 

397  than  every  morning  or  night,  or  whatever  time  I  would 
happen  to  change  it  or  set  it  there;  I  figured  twenty-four 

hours. 

Q.  Did  you  ever  get  up  in  the  night  and  take  a  lantern  to  change 
your  water  ? 

A.  I’ll  tell  the  world  I  have;  not  only  changing  it  but  to  keep  the 
water  running  in  the  sand  where  it  wouldn’t  do  to  leave  it  off. 

Q.  Were  the  ditches  broken  ?  You  got  up  in  the  night  to  change 
your  water  where  the  ditches  had  broken  ? 

A.  No;  on  that  particular  place  where  I  used  to  get  up  nights 
mostly  that  was  in  a  flume  that  I  had  in  across  the  center,  between 
the  head  ditch  at  the  upper  end  and  the  center  below. 

Q.  To  what  extent  was  your  land  irrigated  by  flumes  and  to 
what  extent  did  you  use  the  open  ditches  in  that  soil  to  which  you 
refer? 

A.  I  used  open  ditches  exclusively  except  in  the  early  stage 
when  I  was  irrigating  a  part  of  it  the  first  time.  I  put  in  a 
flume  because  of  them  long  rows  at  the  upper  end ;  you  see,  it  was 
on  a  ten  percent  slope,  I  guess,  and  I  couldn’t  run  a  head  enough 
down  there  without  washing  to  get  it  clear  through. 

Q.  On  this  alkali  land  where  you  didn’t  have  it  reclaimed,  what 
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were  you  doing  with  the  land  that  was  not  reclaimed?  What 
were  you  doin"  with  the  alkali  land  when  it  was  in  that  condition  ? 
A.  I  didn’t  nave  any  that  wasn’t  be  in"  reclaimed.  What  little 
I  had,  as  quick  as  the  alkali  showed  up  materially,  I  went  to 
398  work  on  it  and  kept  at  it,  and  whenever  I  had  water  that  I 
could  use  particularly  on  that,  I  run  it  on  there  to  wash  the 
alkali  out. 

Q.  That  is,  when  you  had  surface  water  that  you  didn’t  need 
for  crop  growth  you  used  it  in  that  way ;  is  that  right  ? 

A.  Well,  whenever  I  could  spare  it  other  places. 

Q.  And  notwithstanding  that  practice  there  is  a  lot  of  that  land 
that  is  still  affected  by  alkali ;  is  that  right  ? 

A.  Yes.  I  don’t  know  how — I  haven’t  paid  any  attention  to  it 
the  last  four  or  five  years,  but  I  know  there  is  alkali  there  yet,  and 
there  always  will  be  without  a  different  drainage  system.  Our 
drainage  system  that  we  put  in  through  a  part  of  that  land  on 
the  south  farther  from  the  Parks  place  is  not  more  than  four  feet 
from  the  surface,  and  you  can’t  get  any  drainage  short  of  five  feet 
from  the  surface,  and  it  runs  a  long  ways  through  that  low  flat, 
and  in  order  to  get  into  the  river  you  couldn’t  go  very  much  deeper 
in  there  without  an  awful  expense  to  go  through  a  bluff  to  get  into 
the  river. 

*  *  * 

402  Maurice  D.  Scroggs 

*  *  * 

DIRECT  EXAMINATION 

*  *  * 

404  Q.  Would  you  sometimes  take  the  statement  that  he 
made  and  rely  upon  that  statement? 

A.  Well,  I  would  listen  to  it. 

405  Q.  Would  you,  when  you  did  not  look  at  the  land  or 
the  crops,  rely  upon  his  statements? 

A.  I  don’t  just  understand  what  you  mean  by  “rely  upon.” 

Q.  That  is,  would  you  believe  that  he  was  telling  you  the  truth 
and  accept  his  statements  without  checking  him  to  verify  the 
truthfulness  of  them  ? 

A.  I  might  or  might  not;  it  depended  upon  the  case. 

Q.  When  you  did  rely  on  those  statements,  would  you  then 
check  to  see  whether  he  was  telling  you  the  truth? 

A.  Well,  I  think — that  depended. 

Q.  Depended  on  what? 

A.  I  will  have  to  qualify  that  again.  I  would  make  no  detailed 
examination  of  his  place.  I  would  listen  to  his  complaint  and 
make  a  general  observation. 

*  *  * 

431  Q.  What  was  the  rule  that  was  followed  with  reference 
to  the  amount  of  water  that  was  furnished  to  what  were 
known  as  the  supplemental  lands  prior  to  October  IT,  1930  ? 

Mr.  Stoutemyer.  What  time  of  the  year? 
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Mr.  Chaffee.  The  witness  can  go  ahead  and  state  what  rule, 
if  any,  was  followed. 

A.  We  followed  the  contract  amount  of  water,  first - 

By  Mr.  Chaffee  : 

Q.  When  you  refer  to  the  contract  amount,  do  you  refer  to 
the  amount  shown  upon  the  Parks  statement  here  that  you  and 
Mr.  Moore  prepared  in  that  particular  case? 

A.  You  did  not  let  me  finish  my  answer.  I  said  we  delivered 
the  contract  amount  first,  and  then  additional  water  was 
432  delivered  on  request  of  the  water  user. 

Q.  Will  you  make  that  more  specific  as  to  the  Parks 
land?  So  that  it  may  be  more  clear  here,  how  did  these  various 
amounts  of  water  come  to  be  delivered  to  the  Parks  land  from 
1922  to  1939,  inclusive? 

A.  The  procedure  is  all  that  I  can  tell.  The  individual  acts 
I  could  not  testify  to  from  my  personal  knowledge.  In  general,  the 
delivery  of  water  was  as  I  stated.  The  contract  delivery  was 
made,  and  then  when  the  water  user  requested  it,  and  the  water 
was  available,  we  exceeded  that. 

Q.  You  say  the  contract  landholder  requested  it.  To  whom 
would  that  request  be  made  ? 

A.  That  request  was  usually  made  to  the  ditch  rider. 

Q.  What  authority,  if  any,  did  the  ditch  rider  have? 

A.  The  ditch  rider,  under  his  instructions  from  myself,  had 
on  his  own  responsibility  authority  to  exceed  that  by  15  to  25 
per  cent.  If  that  was  not  enough,  the  water  user  complained  to 
the  watermaster  and  the  watermaster  had  authority  to  exceed 
that. 

Q.  In  connection  with  sandy  land  or  land  of  the  type  of  the 
Parks  land,  were  there  any  other  instructions  that  you  had  given 
in  connection  with  this  land  with  reference  to  an  additional  head 
of  water? 

A.  Not  that  I  remember. 

*  *  * 

440  Q.  Now,  Mr.  Scroggs,  I  am  not  certain  whether  you  an¬ 
swered  this  question  or  not.  Whether  you  did  or  whether 

you  did  not,  I  wish  to  refer  to  the  instructions,  which  I  believe  is 
Plaintiff’s  Exhibit  10,  and  I  would  like  to  read  from  those  and 
ask  a  little  information : 

“To  all  lands  having  Public  Notice,  Warren  Act,  and  Supple¬ 
mental  water  rights,  it  will  be  the  policy  to  encourage  an  early 
use  of  water.  To  this  end,  until  June  first  a  delivery  50  percent  in 
excess  of  June  measurement  is  permitted,  and  when  authorized 
by  the  watermaster,  double  June  measurement.  These  excess 

441  deliveries  will  depend  upon  water  available,  since  the  canals 
and  laterals  can  only  oe  increased  as  rapidly  as  safety 

permits. 

“From  June  1  to  August  31,  a  delivery  in  excess  of  measurement 
is  authorized  only  to  such  water  users  signing  the  excess  water 
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request  card.  To  these,  the  ditch  rider  may  make  a  delivery  Sp 
percent  in  excess  of  measurement  on  his  own  responsibility.  ' 
watermaster  may  authorize  a  heavier  delivery.  The  signing  of 
request  card  wiil  not  justify  a  wasteful  or  extravagant  delivery 
The  basis  of  water  delivery  at  all  times  is  beneficial  use.” 

“Now,  referring  to  tiiat  last  sentence,  was  that  the  basis 
which  these  deliveries  shown  upon  the  cards  for  the  water  for 
Parks  land  was  diverted  into  that  lateral? 

A.  Not  strictly ;  not  strictly,  Mr.  Chaffee,  for  the  reason  that 
had  a  surplus  of  water  and  the  tendency  was,  of  course,  to  deliv^: 
in  accordance  to  what  we  call  “holler.” 

Q.  In  your  written  rules  you  stated  the  basis  of  water  deliveify 
at  all  times  is  beneficial  use.  You  signed  those  written  instrub 
tions,  did  you  not? 

A.  Yes. 

Q.  And  gave  them  to  your  ditch  riders? 

A.  Yes. 

Q.  Did  you  give  the  ditch  riders  other  oral  instructions  to  super 
sede  these  written  instructions? 

A.  They  were  told  to  take  care  of  their  water  users. 

*  *  * 

449  Mr.  Chaffee.  Will  you  read  the  question? 

The  Reporter-  (reading).  “Now,  will  you  state,  Mr 
Scroggs,  just  what  was  done  in  connection  with  the  shuttinlg 
down  of  the  water  to  the  Parks  land  and  other  old  supplemental 
water-right  lands  to  this  Johnson  determination  on  or  about 
June  1,  1932?” 

The  Witness.  As  far  as  the  Parks  land  is  concerned,  I  donj’t 
remember  in  1932.  The  delivery,  of  course,  was  not  to  Parks 
but  to  the  community  lateral  referred  to.  That  may  have  been 
altered.  The  record  would  show.  Generally  speaking,  We 
started  to  reduce  deliveries  where  the  water  user  did  not  sign 
for  the  excess. 

Mr.  Stoutemyer.  We 'object  to  and  move  to  strike  that  part  of 
the  answer  which  has  no  application  to  any  of  the  cases  befoi 
this  Court. 

The  Court.  I  sustain  the  motion. 


450  Q.  That  was  sent  out  to  the  old  supplemental  lands.  Ai 
far  as  you  know,  did  the  ditchriders,  acting  under  these 
instructions  as  to  these  three  particular  tracts,  comply  with  those 
instructions  and  close  the  headgates  entirely  or  partially  clo^e 
them  ? 

Mr.  Stoutemyer.  We  object  to  that  until  he  first  ascertain!: 
whether  he  knew  anything  about  it. 

The  Witness.  I  don't  remember  as  to  the  individual  cases.  Thl 
record  would  show  what  was  done  in  each  case. 
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By  Mr.  Chaffee: 

Q.  Were  they  generally  closed  to  that  amount? 

Mr.  Stoutemyer.  I  object  to  that. 

The  Court.  Sustained. 

*  *  * 

524  Further  direct  examination  by  Mr.  Chaffee  : 

Q.  Now,  Mr.  Scroggs.  referring  to  the  1932  instructions 
and  regulations  to  the  ditchriders,  being  Plaintiff’s  Exhibit  No. 
11,  have  there,  to  your  knowledge,  been  any  later  instructions 
and  regulations  issued  and  delivered  to  ditchriders  subsequent  to 
that  date,  modifying  or  changing  those  in  any  degree? 

*  *  * 

525  The  Witness.  There  have  been  no  other  written  instruc¬ 
tions.  As  to  oral  instructions,  I  might  say  that  when  the 

injunction  was  served  in  1932  all  instructions  were  practically  set 
at  naught  and  our  delivery  system  was  pretty  well  haywire. 

By  Mr.  Chaffee  : 

Q.  Now,  explain  just  why  it  went  haywire,  will  you  please,  Mr. 
Scroggs  ? 

A.  It  was  just  simply  a  fact.  The  attitude  of  the  water  user 
and  the  uncertainty  of  the  employees  was  such  that  we  were  de¬ 
moralized. 

*  *  * 

535  CROSS-EXAMINATION 

Q.  Mr.  Scroggs,  in  your  direct  examination  counsel  re¬ 
ferred  to  old  lands  being  limited  to  one  second  foot  for  160  acres 
in  one  ownership  of  the  old  W.  I.  rights.  Will  you  state  what  that 
limitation  under  that  contract  amounted  to  in  acre  feet  during  the 
season  ? 

A.  It  is  a  little  over  2.6  acre  feet. 

Q.  Those  lands  that  had  that  right  and  are  still  limited  to 
it  are  the  lands  that  had  the  W.  I.  rights  and  did  not 

536  purchase  supplemental  water? 

A.  That  is  right. 

Q.  And  are  they  still  limited  to  delivery  of  one  second  foot 
for  160  acres  ? 

A.  Yes. 

Q.They  have  been  so  limited  all  the  time  you  have  been  on  the 
project? 

A.  Yes. 

Q.  You  began  your  service  on  the  project  in  1922  ? 

A.  Yes. 

Q.  With  reference  to  your  system  of  delivering  spring  flood 
water  and  encouraging  the  use  of  spring  flood  water,  has  there 
been  any  change  in  that  policy  since  the  notices  of  1930  and  1932 
were  issued  ? 

A.  No. 

Q.  Or  is  it  still  the  same  ? 
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A.  Yes. 

Q.  Those  notices  had  no  effect  on  that  policy  down  to  the 
present  time? 

A.  No. 

Q.  You  do  not  charge  any  rental  for  excess  water  in  those 
springs  months,  is  that  right  f 

A.  No. 

Q.  Now,  counsel  referred  to  your  deposition,  in  which  you 
referred  to  the  practice  in  delivering  flood  water,  and  then  when 
he  examined  you  at  this  time  you  referred  to  the  practice  of 
delivering  spring  water.  Did  you  refer  to  the  same  thing  in 
both  instances,  one  case  as  flood  water  and  the  other  case  as  to 
spring  deliveries  ? 

537  A.  Well,  what  I  meant  was  that  early  spring  run-off. 

Q.  Whether  you  call  it  flood  water  or  spring  delivery, 
it  was  the  early  spring  run-off  you  referred  to  to  which  this 
system  applies  in  encouraging  the  use  of  it? 

A.  Yes. 

Q.  Will  you  state,  Mr.  Scroggs,  whether  there  was  any  measure¬ 
ment  of  water  delivered  to  the  lands  of  any  of  these  plaintiffs?} 

A.  As  far  as  I  know,  no. 

Q.  There  was  no  delivery  to  the  land  by  the  Government  or 
the  Government  offices,  was  there? 

A.  No. 


Q.  The  only  delivery  made  by  the  Government  officials  was; 
into  a  community  lateral  which  served  several  landowners? 

A.  That  is  correct.  , 

Q.  And  that  was  the  only  measurement  that  was  made? 

A.  That  is  correct. 

Q.  And  as  to  any  assumption  as  to  what  one  or  another  of 
these  parties  received,  that  was  not  based  on  any  knowledge  of 
whether  it  was  or  was  not  actually  received,  was  it? 

A.  No.  t  | 

Q.  That  was  arrived  at  by  assuming  that  each  one  of  them  got 
a  proportionate  share  of  water  to  the  proportionate  acreage? 

A.  Proportionate  acreage  of  those  using  it. 

Q.  On  what  side  of  the  river  are  the  W.  I.  lands  located? 

A.  On  the  north  side  of  the  river. 

Q.  That  is  the  only  side  of  the  river  that  the  Washington 
Irrigation  Company  had  any  irrigation  works  on,  is  it  not? 

A.  Yes.  | 

538  Q.  They  had  no  works  on  the  south  side,  where  the  Parkjs 
and  Eder  lands  are  located  ?  | 

A.  Not  to  my  knowledge.  It  is  prior  to  my  day,  of  course.  I 

Q.  Now,  on  these  community  laterals,  who  controls  the  de¬ 
liveries  to  or  diversion  by  the  individual  users? 

A.  The  water  users  themselves. 

Q.  You  referred  to  the  fact,  I  believe,  on  direct  examination 
that  the  ditchriders,  when  there  is  a  surplus  of  water,  had  dis¬ 
cretion  to  deliver  25  percent  extra,  if  they  saw  fit,  is  that  right  ? 
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A.  I  think  it  varied  some  at  different  times — 15  and  25. 

*  *  * 

Q.  Mr.  Scroggs,  you  stated,  I  believe,  on  direct  examination 
that  the  system  or  practice  under  which  surplus  water  was  de¬ 
livered.  when  there  was  surplus  water,  was  delivered  according 
to  ‘'holler.”  Was  that  an  expression  that  originated  with  youl 

A.  No. 

Q.  Was  it  an  expresison  in  common  use  when  you  came  to  the 
project  ? 

A.  It  was  used  around  the  office  at  the  time  I  came. 

Q.  And  has  been  used  ever  since  ? 

539  A.  1  remember  particularly  the  maintenance  engineer 
who  was  there  when  I  came,  M.  J.  Dowd,  remarked  to  me 

that  he  hoped  we  could  get  away  from  this  delivery  of  water  in 
accordance  with  “holler.” 

Q.  That  meant  that  a  man  hollered  for  water  and  got  it?  Is 
that  what  it  meant? 

A.  What  it  meant,  of  course,  was  that  all  these  deliveries  of 
additional  water  originated  in  the  request  or  the  complaint  of  the 
water  user. 

Q.  The  man  who  hollered  the  loudest  and  oftenest  usually  got 
the  most  water  ? 

Mr.  Chaffee.  I  object  to  that  as  not  proper. 

The  Court.  It  is  probably  true. 

Mr.  Chaffee.  I  do  not  think  it  is  a  proper  question. 

The  Court.  It  might  not  have  been  legal,  but  it  was  probably 
true.  Proceed. 

By  Mr.  Stoutemter  : 

Q.  Will  you  answer  the  question  ? 

A.  What  was  that  question  ? 

Mr.  Stoutemter.  Will  you  read  that  question  ? 

The  Reporter  (reading).  “The  man  who  hollered  the  loudest 
and  oftenest  usually  got  the  most  water  ?” 

The  Witness.  Well,  I  should  say,  generally  speaking,  that 
was  the  case. 

By  Mr.  Stoutemyer  : 

Q.  Mr.  Scroggs,  to  your  knowledge  was  there  ever  any  in¬ 
vestigation  or  determination  made  under  authority  of  the  Secre¬ 
tary  of  the  Interior  as  to  the  amount  of  water  necessary  to  irrigate 
these  lands  or  the  amount  of  beneficial  use  prior  to 

540  the  one  made  by  Mr.  Johnson  ? 

Mr.  Chaffee.  I  object  to  that  as  calling  for  a  conclusion 
of  the  witness.  He  can  state  the  facts,  but  it  would  be  very 
broad  for  him  to  state  that. 

The  Court.  Yes;  I  sustain  the  objection. 

By  Mr.  Stoutemter  : 

Q.  Did  you  know  of  any  investigation  of  the  duty  of  water 
or  the  amount  of  water  required  to  irrigate  the  lands  under  in¬ 
structions  from  the  Secretary  or  Commissioner? 
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A.  No. 

Q.  If  there  had  been  any  such  investigation  during  your  ad¬ 
ministration  you  would  have  known  it,  wouldn’t  you? 

A.  I  think  so. 

Q.  Shortly  prior  to  the  time  that  the  lieadgates  measuring 
the  water  or  delivering  water  into  the  community  laterals  serving 
these  three  plaintiffs  were  regulated  to  limit  the  water  delivered 
for  them  into  the  lateral  on  the  basis  of  three  acre  feet  per  acre 
in  the  Fox  and  Ottmuller  cases  and  the  three  and  a  half  acre 
feet  in  the  Parks  case,  did  you  consult  with  these  parties  in  regard 
to  what  you  proposed  to  do  ? 

A.  I  did.  I  called  on  each  of  the  parties  and  told  them  I 
didn’t  know  just  what  time  the  regulation  would  be  necessary, 
but,  when  it  came,  why,  we  wanted  them  to  know  what  was 
happening. 

Q.  What  was  the  purpose  of  that  ? 

Mr.  Chaffee.  I  object  to  the  purpose  of  it.  That  is  immaterial. 
J ust  what  took  place. 

The  Court.  Yes;  I  think  so. 

By  Mr.  Stoutmeyer  : 

541  Q.  Did  any  of  these  parties  object  at  the  time  that  you 
told  them  what  you  were  going  to  do  ? 

A.  No;  they  seemed  informed  relative  to  the  matter. 

Q.  Did  they  indicate  any  surprise  at  that  notice? 

A.  No. 

Q.  In  connection  with  these  operation  and  maintenance  notices, 
there  has  been  some  reference  to  what  you  called  Class  A,  B,  and 
C  lands.  Can  you  state  by  whom  that  classification  of  lands  as 
Class  A,  B  and  C  lands  was  made? 

A.  As  the  public  notice  states,  it  was  made  by  the  Sunnyside 
Valley  Irrigation  District. 

Q.  For  what  purpose  was  that  classification? 

A.  As  the  public  notice  states,  for  the  purpose  of — I  don’t 
know  as  I  quote  the  exact  language,  but  it  was  for  the  purpose 
of  equalizing  the  O.  &  M.  charges,  operation  and  maintenance 
charges. 

Q.  That  was  for  distribution  of  the  O.  &  M.  charges  and  not 
any  indication  of  rights,  was  it  ? 

A.  No. 

*  *  * 

REDIRECT  EXAMINATION 

Q.  Mr.  Scroggs,  you  spoke  about  the  trying  to  get  away  from 
this  distribution  on  “holler.”  Were  you  successful  in  changing 
that  after  you  came  in? 

A.  Sorry  to  say,  no. 

542  Q.  Did  either  Mr.  Parks,  Mr.  Fox,  or  Mr.  Ottmuller  ever 
holler  to  you  for  water? 

A.  Well,  I  don’t  remember,  Mr.  Chaffee.  They  might  have, 
but  I  wouldn’t  be  sure. 


36  MAZIXE  Z.  AND  JOSIE  R.  FOX  ET  AL.  VS.  HAROLD  L.  ICKES 

4G9  J.  S.  Moore 

♦  *  * 

470  DIRECT  EXAMINATION 

*  *  * 

475  Q.  You  refer  to  the  regulations  being  in  Exhibit  No.  10, 
for  illustration  [indicating]  ? 
es. 

Q.  Was  that  generally  true  as  to  both  classes  of  land?  I  mean, 
the  public  notice  and  old  supplemental  lands? 

A.  That  was  generally  true  as  to  both  classes  of  lands,  with 
the  exception  previously  noted  that  the  requests  in  writing  had 
not  been  the  general  practice  on  supplemental  lands  except  for  a 
few  years  prior  to  1932 ;  but  the  request  form  in  the  old  form  had 
been  used  for  quite  a  number  of  year  by  the  owners  of  public 
notice  lands. 

Q.  And  that  was  above  these  respective  amounts  that  were 
fixed  in  the  instructions  dated  February  12, 1930;  is  that  true? 

A.  It  may  have  been  above.  I  think  that  in  most  cases  it  was. 

*  #  * 

487  Q.  Referring  to  these  instructions,  Exhibit  11,  of  March 
15,  1932,  and  reading  from  page  6— 

“The  delivery  must  be  limited  at  all  times  to  the  amount  bene¬ 
ficially  used.  The  signing  of  the  request  card  will  not  justify  a 
wasteful  or  extravagant  delivery.” 

I  will  ask  you  if  any  other  instructions  modifying  that  rule  have 
ever  been  given  ? 

A.  Instructions  given  orally  somewhat  modified  these  written 
instructions,  beginning  in  1932,  under  the  form  of  agreement 
which  was  signed  between  the  District  and  the  United  States 
covering  the  deliveries  of  excess  water. 

Q.  Just  refreshing  your  recollection,  Mr.  Moore,  when  was 
that  agreement  ?  Was  it  in  1932  or  1934? 

A.  It  was  in  1934.  I  stand  corrected. 

Q.  Now,  with  reference  to  the  years  1932  and  1933,  was  this  the 
rule  that  was  followed  ? 

A.  We  were  operating  under  an  injunction  in  those  two  years 
which,  to  some  extent,  modified  those  instructions. 

Q.  That  injunction,  as  you  understood  it — what  was  the  basis 
upon  which  water  deliveries  were  to  be  made? 

Mr.  Stoutemyer.  That  is  objected  to,  if  the  court  please,  as  riot 
the  best  evidence  of  what  the  injunction  contained. 

The  Court.  No;  I  do  not  think  he  can  state  that. 

Mr.  Chaffee.  I  will  ask  him  what  they  did  under  it. 

•  The  Court.  Very  well. 

By  Mr.  Chaffee  : 

488  Q.  What  did  you  do  under  that  injunction  with  refer- 
to  water  deliveries? 
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A.  We  made  deliveries  very  largely  on  the  basis  of  demand, 
or  request,  from  the  water  user  or  land  owner,  through  the 
ditchnder  to  the  watermaster  and  irrigation  manager. 

Q.  I  believe  you  stated  that  in  1934  there  was  an  agreement 
made  in  connection  with  water  delivery? 

A.  Yes. 

Q.  About  what  time? 

A.  In  late  May  or  early  June  of  that  year. 

Mr.  Chaffee.  Would  you  gentlemen  stipulate  that  the  copy 
that  is  attached  to  your  formal  pleadings  here  may  be  used  as 
an  exhibit - 

Mr.  Stoutemyer.  I  think  we  have  already  stipulated  that. 

Mr.  Chaffee.  That  will  be  marked,  then,  with  the  next  ex¬ 
hibit  number.  It  is  the  stipulation  that  Mr.  Moore  refers  to. 

(Stipulation  attached  to  formal  pleadings  of  defendant  was 
designated  “Plaintiffs’  Exhibit  No.  37”  and  received  in  evidence.) 

By  Mr.  Chaffee: 

Q.  You  say  that  was  some  time  in  May? 

A.  Late  May  or  early  June,  as  I  recall  the  time. 

Q.  Referring;  to  that  stipulation,  Mr.  Moore,  there  was  a  pro¬ 
vision  in  it,  I  believe,  with  reference  to  three  excepted  tracts? 

A.  There  was. 

Q.  What  provision  was  actually  made  with  reference  to  de¬ 
livery  of  water  to  the  rest  of  the  lands  in  the  Sunnyside  Divi¬ 
sion  with  the  exception  of  these  three  excepted  tracts? 

489  Mr.  Stoutemyer.  Wc  object  to  that. 

By  Mr.  Chaffee: 

Q.  What  was  actually  done,  I  should  say — I  did  not  state  it 
correctly — with  reference  to  delivery? 

A.  In  the  first  place,  the  contract  or  agreement  provided,  as  I 
recall  it,  for  deliveries  to  be  made  approximately  on  the  basis  of 
1930  deliveries  in  individual  cases,  with  the  proviso  that  the  offi¬ 
cials  of  the  irrigation  district  would  pass  upon  requests  for  any¬ 
thing  delivered  in  excess  of  1930  in  individual  cases. 

Q.  Just  what  was  done  under  that,  further,  Mr.  Moore,  if 
anything? 

A.  A  few  weeks  later  the  District  requested  that  they  be  re¬ 
lieved  of  that  responsibility  and  that  the  determination  of 
amounts  in  excess  of  1930  in  individual  cases  be  left  to  the  officials 
of  the  Bureau  in  charge  of  the  operation  of  the  Sunnyside  Divi¬ 
sion. 

Q.  Do  you  know  why  that  arrangement  was  made? 

A.  The  officers  of  the  District  seemed  to  be  anxious  to  be  re¬ 
lieved  of  that  responsibility,  is  the  only  reason  I  know  of. 

Q.  After  that  what  was  the  actual  basis  of  delivery,  Mr. 
Moore,  during  that  year  and  subsequent  years  as  to  these  other 
lands? 

A.  The  actual  basis  of  delivery  was,  as  I  have  stated,  very 
largely  on  the  request  and  demand  of  the  water  user,  first,  to 
the  ditchrider  and,  through  him,  to  the  watermaster  and  irriga- 
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tion  manager,  in  so  far  as  the  amount  available  within 
490  the  capacity  of  the  canal  and  other  limitations  could  supply 
those  requests  and  demands. 

Q.  Would  you  say  it  was  upon  a  similar  basis  to  that  which 
had  been  used  prior  to  that  time? 

A.  Yes ;  it  was,  in  a  general  way,  very  similar  to  what  had  been 
the  practice  for  some  years  prior. 

#  *  * 

492  Q.  In  connection  with  the  rules  and  regulations  to 
ditchriders,  particularly  the  one  of  March  15,  1932,  would 
a  copy  of  that  be  furnished  to  your  superior  officer? 

A.  I  believe  not. 

Q.  You  are  not  positive  of  that? 

A.  No ;  I  am  not  positive  of  it. 

*  *  * 

496  Q.  You  state  that  the  canal  was  constructed  to  its  pres¬ 
ent  capacity  in  1915  or  1916.  About  how  many  cubic  feet 

per  second  is  the  capacity,  Mr.  Moore  ? 

A.  Thirteen  hundred  second-feet. 

Q.  Have  the  canal  and  distribution  system  been  sufficient  in 
size  to  carry  the  water  that  has  been  delivered  to  the  lands  in  the 
Sunnyside  Division  as  shown  by  these  exhibits  here  ? 

A.  The  canal  capacity  has  been  the  limiting  factor  which 
determined  the  amount  of  water  that  the  lands  using  water 
were  able  to  receive.  We  did  not  provide  for  water  at  the  same 
rate  for  idle  lands. 

Q.  As  to  the  lands  that  were  actually  served  with  water,  the 
canal  and  distribution  system  have  so  far  proven  sufficent  to 
furnish  the  amount  that  has  been  delivered  in  the  past,  accord¬ 
ing  to  the  records  introduced  here? 

A.  I  consider  that  it  has  been  sufficient.  I  doubt  if  some  of 
the  water  users  who  have  been  refused  water  on  request  would 
verify  that  sentiment. 

Q.  No;  I  am  not  asking  for  their  sentiment.  I  am  asking  for 
your  opinion. 

A.  My  opinion  is  that  it  was  sufficient  for  the  lands 

497  using  water. 

Q.  Do  you  know  of  any  reason  why  that  canal  and  dis¬ 
tribution  system  could  not  carry  in  the  future  a  like  amount  of 
water  that  it  has  carried  in  the  past? 

A.  I  do  not. 

*  *  * 

501  “Q.  What  about  the  utilization  of  the  waters  of  the 

Yakima  River  for  irrigation  purposes?” 

The  Witness.  The  Bureau  of  Reclamation,  under  the  1905  with¬ 
drawal  order  from  the  State  for  the  unappropriated  waters  of 
the  Yakima  River,  has  planned  an  irrigation  system  which,  within 
reasonably  safe  limits,  will  provide  water  supply  for  the  lands 
that  are  included  or  to  be  included  in  the  several  divisions  of  the 
project.  I  may  add  that  the  five  main  storage  dams  which  have 
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been  constructed  on  the  tributaries  of  the  stream  do  not  control] 
all  of  the  run-off.  The  Bubbling  Lake  reservoir,  as  an  illustra-j 
tion,  controls  only  about  one  sixth  of  the  average  run-off  of  that) 
tributary,  so  that  under  ordinary  conditions  in  normal  years  there) 
would  be  a  surplus  of  spring  flow  passing  down  the  river  and 
into  that  section  below  the  Sunnyside  diversion  dam.  Later  in 
the  year,  as  storage  would  have  to  be  released,  the  regulation  of 
that  storage  would  be  governed  very  largely  by  the  requirements 
for  irrigation  to  the  end  that  a  small  percentage  only  of  the  total 
released  from  storage  would  be  passing  the  Sunnyside  dam. 

*  *  * 

504  CROSS-EXAMINATION 

Q.  Mr.  Moore,  is  there  any  more  capacity  available  in 
the  Sunnyside  canal  than  is  necessary  to  furnish  the  contract 
amounts  of  water  of  3  acre-feet  per  acre  for  the  public  notice 
lands  and  the  Johnson  determination  amounts  for  the  old  supple¬ 
mental  lands  and  the  contract  amounts  for  the  other  lands  tha; 
have  contracts  for  water,  served  through  that  canal  ? 

Mr.  Chaffee.  I  object  to  that  question  as  asking  for  a  conclu¬ 
sion  of  the  witness.  What  is  the  contract  is  a  question  for  this 
court  and  not  for  the  witness  to  determine.  The  question  doels 
not  ask  for  a  fact;  it  asks  for  a  conclusion. 

The  Court.  What  contract  are  you  referring  to  ? 

Mr.  Stouiemter.  The  3  acre-feet  named  in  these  contracts,  the 
Johnson  determination,  which  is  conceded,  and  the  amounjt 

505  specified  definitely  in  other  contracts. 

The  Court.  I  think  he  can  answer  that  question. 

A.  The  capacity  of  the  canal  is  barely  sufficient,  at  this  figure  qf 
1,300  second  feet,  to  supply  contract  rights  as  so  defined  to  all  the 
lands  in  the  division - 

Mr.  Chaffee.  I  move  to  have  that  stricken  out — unless  you 
mean,  as  counsel  defines  them. 

The  Witness.  Yes;  that  is  what  I  am  referring  to  (continuing) 
for  the  peak  months  of  the  season,  according  to  the  schedule  cff 
percentages  established  for  those  months  in  the  public  notice  gov¬ 
erning  such  contracts. 

By  Mr.  Stoutemyer: 

Q.  How  has  it  been  possible  at  times  in  the  past  to  furnish  on 
some  of  -these  lands  water  in  excess  of  these  contract  amounts  to 
which  I  have  referred  ? 

A.  During  the  months  of  June  and  July,  at  which  time  the  sum¬ 
mation  of  these  rights,  as  defined,  is  equal  to  the  full  capacity  qf 
the  canal  at  1,300  second-feet,  extra  water  has  been  available 
within  that  limitation  only  from  those  waters  to  which  idle  lands 
are  entitled  within  the  division  to  apply  on  lands  in  cultivation 
or  in  irrigation  at  that  time. 

Q.  Do  I  understand,  then,  that  such  water  as  was  supplied  <j>r 
could  be  supplied  as  excess  water  was  water  that  belonged  to  the 
other  lands  which  were  temporarily  not  using  their  water  needs  ?  i 

508455 — 43 - 4 
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I  Mr.  Chaffee.  I  object  to  that  as  calling  for  a  conclusion  of  the 
'witness. 

i  The  Court.  Overruled.  He  may  answer  it. 

A.  During  the  two  months  of  June  and  July  that  is  the 

506  case.  I  might  state,  further,  that  during  the  other  months 
of  the  year,  when  the  summation  of  rights,  as  defined,  ac- 

i  cording  to  the  monthly  percentages,  does  not  equal  the  canal  ca¬ 
pacity  of  1,300  second-feet,  additional  water  is  or  has  been  avail¬ 
able  from  surplus  spring  flow  and  from  storage  water  supplied 
in  the  project  reservoirs  and  not  called  for  by  the  other  divisions 
and  other  districts  and  contractors  but  to  whom  the  Bureau  is 
under  obligation  to  furnish  certain  water  supplies. 

By  Mr.  Stoutemyer  : 

Q.  Is  there  any  other  limitation  on  the  amount  of  water  that 
can  be  furnished  m  addition  to  the  canal  capacity  ? 
j  A.  There  is  the  limitation  of  storage  capacity, 
i  Q.  What  has  been  the  condition  in  past  years  when  the  surplus/ 
water  was  furnished  with  reference  to  surplus  storage  temporarily 
available  ? 

i  A.  In  the  scheme  of  things  on  the  Yakima  project,  as  developed 
by  the  Bureau,  it  has  seemed  quite  essential  that  prior  to  bringing 
in  any  new  land  under  a  new  division  the  storage  water  needed  to 
i  supply  the  increase  in  the  requirement  for  those  other  lands  must 
be  provided  in  advance  of  the  construction  of  that  canal. 

*  *  * 

507  The  Witness.  In  other  words,  there  has  been  available 
almost  continuously  surplus  storage  water  that  was  pro- 

i  vided  by  storage  reservoirs  built  in  advance  of  bringing  in  any 
new  land  in  the  other  divisions,  that  storage  water  being  available 
!  and  having  been  released  from  time  and  from  season  to  season 
to  supply  lands  that  were  in  cultivation,  including  the  lands  in 
the  Sunnyside  division. 

By  Mr.  Stoutemyer  : 

Q.  What  developments  have  -  occurred  in  recent  years,  since 
1930  down  to  the  present  time,  in  regard  to  the  irrigation  and  con¬ 
struction  of  irrigation  works  for  these  other  divisions  for  which 
I  this  storage  was  provided  ?  I  mean,  the  other  districts  which  have 
contracts  for  that  water. 

i  A.  I  will  mention  the  Kittitas  division  first,  the  construction 
of  which  was  begun  about  the  year  1925.  It  was  partially  com¬ 
pleted  as  early  as  the  year  1929,  and  some  water  was  diverted 
during  that  year  for  the  first  time  to  supplv  lands  of  that  di¬ 
vision  with  increasing  amounts  each  year  thereafter,  1930  and 
;  1931  and  on  to  the  present  time.  The  Kittitas  division  has  not 
i  as  yet  diverted  the  full  quota  of  the  water  supply  carried  by  its 
contract  with  the  Bureau. 

More  recently,  beginning  in  1935,  the  construction  of  the  Rosa 
division  was  begun.  The  principal  item  guaranteeing  the  waters 
to  be  provided  from  Cle  Elum  dam  was  a  contract  between 
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508  the  Rosa  Irrigation  District  and  the  United  States.  It  is 
expected  that  that  canal  will  be  put  into  operation  begin¬ 
ning  next  year,  and  the  water  provided  for  that  in  storage  and 
available  meanwhile  for  the  lands  under  the  operating  projects. 
Beginning  in  1941,  however,  they  will  begin  to  draw  their  share  of 
the  project  water  supplied  in  decreasing  amounts  continuing  up 
until  such  time  as  the  lands  under  that  division  and  also  those 
under  the  Kittitas  division  are  fully  developed  and  in  cultivation. 

Q.  Do  I  understand,  Mr.  Moore,  that  the  reason  why  surplus 
water  could  be  furnished  above  the  contract  amounts  to  which  I 
have  referred,  in  past  years,  was  that  some  of  the  other  lands 
under  this  canal  were  not  using  the  water  to  which  they  were  en¬ 
titled,  and  other  divisions  and  districts  which  had  contracts  for 
water  had  not  yet  reached  the  stage  where  they  required  or  de¬ 
manded  their  contract  share  of  the  water  supply  ? 

Mr.  Chaffee.  I  object  to  that  as  being  leading  and,  in  substance, 
answered,  and  as  asking  for  the  conclusion  of  the  witness. 

Mr.  Stoutemyer.  This  is  cross  examination. 

The  Court.  Read  the  question,  please,  Mr.  Reporter. 

(The  pending  question  was  read  by  the  reporter  as  above  re¬ 
corded.) 

The  Court.  Has  he  not  already  testified  to  that? 

Mr.  Stoutemyer.  I  was  trying  to  summarize  it.  If  your  Honor 
understands  he  has  testified  to  it,  that  is  all  I  want. 

By  Mr.  Stoutemyer  : 

Q.  In  your  administration  of  this  project  is  the  fact 

509  that  the  water  user  is  temporarily  not  using  his  water  con¬ 
sidered  to  forfeit  or  impair  his  right  to  demand  it  when  he 

wants  it  ? 

A.  That  does  not  forfeit  his  right  to  call  for  it;  but  as  the 
superintendent  for  the  project  in  charge  of  the  administration  of 
it  we  must  hold  ourselves  in  readiness  to  serve,  because  at  such  a 
date  as  he  may  pay  up  his  delinquent  charges,  if  there  are  any,  and 
call  for  water,  we  are  under  obligation  to  furnish  it. 

Q.  Mr.  Moore,  in  your  direct  examination  there  was  some  ref -I 
trence  made  to  spring  flood  water.  Can  you  state  what  time  of  the 
year  the  floods  usually  occur  on  the  Yakima  River? 

A.  Are  you  referring  to  floods  in  the  sense  of  extreme  flood 
conditions? 

Q.  The  spring  floods  to  which  you  referred  in  your  testimony 

A.  The  spring  flood  or  spring  flow  is  usually  during  either  some 
part  or  all,  depending  on  the  intensity,  of  the  three  months  oj 
April,  May,  and  June,  extending  over  into  July,  in  the  exceptional 
years,  when  the  run-off  is  very  light  or  when  the  run-off  is  unusuf 
ally  heavy. 

*  *  * 

510  A.  The  extreme  case,  as  I  stated  before,  within  my  recol¬ 
lection,  was  in  the  year  1926  when  water  was  released  from 

the  storage  reservoirs  beginning  about  May  8th.  In  general  thp 
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early  date  would  average  somewhere  between  the  month  of  May 
and  before  June  1st. 

By  Mr.  Stoutemyer  : 

i  Q.  In  so  far  as  there  is  spring  flood  water  available  prior  to 
the  first  of  June,  has  there  ever  been  down  to  the  present  time  any 
i  change  in  the  general  policy  of  encouraging  the  use  of  that  spring 
water  ? 

A.  There  has  not. 

i  Q.  The  policy  after  the  1930  notice  and  the  1932  notice  is  still 
the  same  as  it  was  before,  as  far  as  the  spring  run-off  is  con¬ 
cerned  ? 

A.  It  is. 

Q.  And  you  do  not  charge  any  rental  for  extra  water  at  that 
time,  do  you  ? 

A.  No,  sir. 

i  Q.  So  far  as  that  is  concerned,  these  notices  of  1930  and  1932 
have  not  had  any  effect  on  it  at  all  ? 

A.  Not  on  anything  prior  to  June  1st. 
i  Q.  That  is  what  I  am  referring  to— the  spring  months  when 
you  have  the  spring  flood  water. 

In  regard  to  reservoir  capacity,  you  stated  the  capacity  of  vari¬ 
ous  reservoirs.  Does  the  capacity  of  a  reservoir  mean  that  there 
will  be  that  number  of  acre-feet  of  water  available? 

A.  Not  necessarily. 

!  Q.  Is  it  or  is  it  not  true  that  in  late  years  most  of  those  reser¬ 
voirs  do  not  fill  to  full  capacity  ? 

511  A.  In  the  low  water  years  they  would  not  fill. 

Q.  In  order  to  guard  against  tlie  low  water  years  when 
the  stored  water  is  most  needed,  is  it  necessary  to  conserve  and  carry 
over  water  from  the  high  water  years  ? 

A.  It  is  very  necessary  to  do  so. 

Q.  So  that  the  fact  that  there  may  be  water  carried  over  at  the 
end  of  the  season  does  not  mean  that  that  water  could  be  wasted 
(without  grave  danger  to  the  future  of  the  project,  does  it? 

A.  It  should  not  be  wasted;  and  the  whole  storage  system  is 
planned  and  intended  to  be  operated  on  the  actual  over  basis  from 
year  to  year  and  for  a  number  of  years. 

*  *  * 

512  Mr.  Stoxttemyer.  We  will  offer  in  evidence  as  Defend¬ 
ant’s  Exhibit  1  a  map  of  the  Sunnyside  division  of  the 

Yakima  project,  showing  the  Sunnyside  valley  Irrigation  Dis¬ 
trict  and  showing  in  separate  colors  the  old  vested  water  rights, 
also  showing  the  small  districts,  and  also  showing  on  this  map 
the  location  of  the  three  farms  which  are  in  issue  in  this  case,  one, 
the  P.  L.  Parks  farm,  shown  in  black  near  the  upper  end,  and  the 
other  two  near  the  town  of  Mabton  on  the  south  side  of  the  river. 

(Map  of  Sunnyside  Division  was  marked  Defendant’s  Exhibit 
1  and  received  in  evidence) 
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513  Q.  Mr.  Moore,  will  you  refer  to  the  map  of  the  Sunnyside 
division  and  state  as  to  what  side  of  the  river  the  Fox  and 

Ottmuller  or  Eder  lands  are  located  ? 

A.  They  are  located  on  the  south  side  of  the  river. 

Q.  Now,  on  which  side  of  the  river  was  the  canal  of  the  Wash¬ 
ington  Irrigation  Company  located  [handing  a  document  to  the 
witness]  ? 

A.  It  is  constructed  and  located  on  the  north  side  of  the  river. 
Q.  Are  any  of  the  lands  which  have  water  rights  from  the 
Washington  Irrigation  Company,  either  the  old  supplemental 
lands  or  the  W.  I.  lands,  located  on  the  south  side  of  the  river? 
A.  None. 

Q.  Was  the  land  on  the  south  side  of  the  river  in  the  Mabton 
section  or  sagebrush  land  prior  to  the  time  the  Government  built 
its  project? 

514  A.  The  land  in  the  vicinity  of  Mabton  and  under  the  Mab¬ 
ton  siphon  was  all  in  sagebrush  at  the  time  the  Govern¬ 
ment  took  over  the  property. 

Q.  That  includes  the  lands  of  these  two  plaintiffs,  Fox  and  Eder. 
does  it  not  ? 


A.  It  does. 

*  *  * 

544 

Paul  Taylor 

*  *  * 

554 

cross-examination 

Q.  Mr.  Taylor,  you  stated  that  it  was  hard  to  control  the 
discharge  over  the  Sunnyside  dam.  Why  was  that  true  ? 

A.  Because  of  the  fluctuating  demands  of  private  canals  fur¬ 
ther  up  the  stream. 

Q.  You  could  not  control  their  fluctuations:  is  that  correct? 

A.  Yes. 

Q.  And  therefore  you  could  not  tell  just  how  much  water  to 
release  in  order  to  limit  the  discharge  over  the  dam ;  is  that  right? 
A.  Yes. 

Q.  With  the  lower  fluctuations  in  stream  flow  and  weather  con¬ 
ditions  and  other  things  that  would  affect  it? 

A.  Yes ;  also  fluctuations  in  the  canal  breaks  occasionally. 

*  *  * 

. 

555  Chris  A.  Christiansen 

*  *  * 

DIRECT  EXAMINATION 

*  #  * 

By  Mr.  Chaffee: 

560  Q.  On  just  what  portion  of  the  ranch  were  the  irriga¬ 
tion  rows  too  Ion"? 

A.  The  ones  I  noticed  were  right  along  here  [indicating],  run¬ 
ning  north  along  the  laterals  and  across  the  entire  length  of  the 
40  acres. 
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Q.  The  head  ditch? 

A.  No,  sir;  the  head  ditch  is  here  [indicating  on  plat].  It 
was  between  the  head  ditch  and  our  lateral.  He  used  to  run  the 
water  through  those  furrows.  The  reason  I  noticed  this  par¬ 
ticularly  was  because  there  is  a  highway  going  along  here 

561  [indicating]  and  I  could  not  help  seeing  those  furrows. 
That  is  why  I  refer  to  them. 

Q.  I  do  not  quite  understand,  I  am  frank  to  say.  I  wish  you 
would  explain  so  that  I  can  understand  just  what  you  refer  to. 
Are  you  saying  that  these  little  rills  [indicating]  are  too  long? 

A.  I  wouldn’t  know  about  those.  I  hadn’t  looked  at  it  that 
close. 

Q.  Would  you  describe  it  more  fully  in  connection  with  the 
west  side?  I  don’t  get  it,  I  admit. 

A.  Between  these  headgates  and  our  laterals  there  was  a  con¬ 
siderable  strip  of  land;  the  width  I  couldn’t  tell  you,  but  it  was 
a  considerable  width  of  land,  and  that  is  where  I  noticed  that  he 
had  that  in  potatoes  and  various  crops — potatoes  was  the  one  that 
I  noticed,  and  he  ran  his  water  over  here  [indicating]  the  entire 
length  of  that  40  acres. 

*  *  * 

A.  (Resuming  the  witness  stand.)  There  is  a  strip  of  land, 
which  is  a  part  of  the  Ottmuller  land,  between  his  head  ditch, 
running  north,  and  our  lateral  running  north.  The  acreage 
of  that  I  couldn’t  say,  but  it  is  a  nice  chunk  of  land, 

562  and  it  runs  the  entire  length  of  the  40  acres,  and  he  run 
his  water  the  entire  length  of  it.  That  is  why  I  mentioned 

that  that  was  not  an  economical  use  of  water. 

*  *  * 

564  Q.  Were  the  instructions  given  to  you  always  given  in 
writing? 

A.  Not  always. 

*  *  * 

Q.  What  other  oral  instructions,  if  any,  have  been  given  to 
you  subsequent  to  March  15,  1932,  not  contained  in  these  written 
instructions? 

*  *  * 

565  The  Witness.  There  may  have  been  many,  but  my  mem¬ 
ory  don’t  permit  of  stating,  because  I  can’t  remember  just 

what  they  were  and  when  they  were. 

*  *  * 

566  CROSS-EXAMINATION 

Q.  Does  it  frequently  happen  that  a  farmer  might  ask 
you  for  more  water  at  a  time  when  his  crops  appeared  to  be 
dry,  but  the  farmer  had  failed  to  start  irrigating  early  enough 
or  neglected  to  take  care  of  the  water  prior  to  that  time  or  some 
other  neglect  on  his  part? 

A.  Yes. 

Q.  You,  in  your  direct  examination,  referred  to  these  various 
conferences  you  had  with  the  water  users  at  different  times.  Did 
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you  have  such  a  conference  with  Mr.  Fox  and  Mr.  OttmuUer  iik 
1934,  prior  to  the  time  that  the  gates  were  regulated  to  control 
the  delivery  into  the  lateral  as  referred  to  by  Mr.  ScroggsV 
That  is,  did  you  accompany  Mr.  Scroggs  at  the  conference  to 
which  he  referred? 

A.  I  did. 

Q.  Were  Mr.  Fox  and  Mr.  Ottmuller  advised  as  to  what  wa? 
going  to  be  done? 

A.  Yes. 

Q.  Did  either  of  them  offer  any  objection  ? 

A.  No  objection,  in  my  memory. 

Q.  Did  either  of  them  express  any  surprise  ? 

A.  No ;  they  did  not. 

Q.  Now,  in  regard  to  what  you  observed  on  the  Ottmuller  land| 
the  part  of  the  land  that  you  observed  usually  was  the  part  next 
to  the  road,  was  it  not? 

A.  Yes. 

Q.  And  that  is  where  you  saw  the  water  was  being  improperly 
used? 

567  A.  Yes,  sir. 

Q.  And  as  to  what  was  going  on  on  other  parts  of  the 
farm  that  you  could  not  see  readily  from  the  road,  you  did  not 
know  very  much  about  that,  did  you  ? 

A.  No ;  I  had  no  occasion  to  go  over  it. 

*  *  * 

569  RE-CROSS-EXAMINATION 

Q.  Counsel  has  asked  you  about  delivering  water  accord¬ 
ing  to  “holler.”  Have  you  heard  that  description  of  your  system 
before  ? 

A.  Yes. 

Q.  Is  that  the  way  it  is  commonly  described  among  the 
employees? 

A.  We  used  to  call  it  the  holler  system,  because  the  water  user 
would  get  after  the  ditch  rider  about  more  water,  and  he  would 
report  to  me  or  the  office,  as  the  case  might  be,  and  said  that  this 
man,  so-and-so,  hollered  today,  he  wanted  more  water,  or  he 
wants  something  of  that  kind,  and  that,  I  think,  is  the  reason 
we  started  the  word,  “holler”  system. 

Q.  That  was  the  way  they  generally  got  the  surplus  water, 
wasn’t  it? 

A.  Yes. 

*  *  * 

James  A.  Chetne 

*  *  * 

DIRECT  EXAMINATION 

*  *  * 

574  Q.  Do  you  recollect  whether  or  not  any  other  written 
instructions  and  regulations  have  been  given  subsequent  to 
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the  12th  of  February,  1930,  save  and  except  these  Exhibits  10 
and  11? 

*  *  * 

The  Witness.  I  can’t  recall  that.  I  would  have  conferences 
at  the  office  and  get  orders  that  way.  As  to  written  orders,  1 
can’t  say. 

*  *  * 

575  CROSS-EXAMINATION 

Q.  Mr.  Cheyne,  dees  it  frequently  happen  that  a  farmer 
might  ask  you  for  more  water  at  a  time  when  his  crops  appeared 
to  be  dry,  but  when  he  had  neglected  to  start  irrigating  early 
enough  or  neglected  to  take  care  of  the  water  prior  to  that  time  ? 

A.  Yes. 

Q.  And  if  you  found  the  crops  were  dry,  even  though  it  was 
due  to  his  own  neglect,  and  you  had  the  extra  water,  you  would 
let  him  have  some  ? 

A.  Yes,  sir.  •  There’s  times,  I  might  say,  during  the  last  eight 
or  ten  years  of  the  depression,  we  call  it  in  the  West,  farmers 
are  hara  up  and  it  is  hard  for  them  to  get  the  money.  Sometimes 
they  don’t  pay  up  before  the  month  of  May,  late  May  or  June. 
In  that  case,  why,  we  sometimes  do  almost  anything  to  let  them 
have  it  if  the  water  is  available.  Sometimes  they  are  dilatory 
about  it,  due  to  sickness,  and  we  do  the  same  thing. 

Q.  You  referred  to  two  visits  you  made  to  the  Parks  place 
and  on  one  occasion  you  let  him  have  some  more  water  because 
you  thought  his  pasture  was  dry,  is  that  it  ? 

A.  Yes,  sir. 

Q.  And  on  another  occasion  you  said  you  found  the  waters 
running  to  waste? 

A.  Yes. 

Q.  Where  was  the  water  running  at  that  time  when  you  found 
it  was  running  to  waste? 

A.  Well,  it  was  flowing  off  in  the  pasture.  The  pasture  used 
the  flooding  system.  I  followed  it  down.  I  could  see  a  share  of 
it  going  down  into  what  we  call  the  waste  ditch.  From 

576  there  it  would  go  into  the  drainage  ditch. 

Q.  About  how  much  did  you  find  running  into  waste 
there  at  that  time  ? 

A.  Well,  I  estimated  between  25  and  50  percent. 

Q.  Between  25  and  50  percent  of  the  water? 

A.  Yes. 

Q.  Was  he  asking  for  more  water  at  that  time?  Was  that  the 
reason  you  went  there  ? 

A.  I  believe  that’s  the  time  he  told  the  ditch  rider  he  wanted 
to  see  me.  I  can’t  recall  to  be  sure. 

Q.  Did  you  ever  confer  with  Mr.  Parks  in  August  of  1934  in 
company  with  Mr.  Scroggs? 

A.  My  recollections  are  that  I  did. 

Q.  Was  that  shortly  before  the  adjustment  of  the  lieadgates 
was  made  which  closed  them  sufficiently  to  reduce  the  water 
turned  into  this  lateral  on  the  basis  of  three  and  a  half  acre  feet? 
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A.*  Ybs  sir. 

Q.  That  was  the  time  that  Mr.  Scroggs  mentioned  when  he 
conferred  with  these  gentlemen? 

A.  It  was. 

Q.  Do  you  recall  what  was  said  at  that  conference  or  what  was 
the  substance  of  it? 

A.  I  didn’t  quite  get  that. 

Q.  Do  you  remember  what  was  said  at  that  conference  or  what 
was  the  substance  of  it  ? 

A.  The  conference  between  Mr.  Scroggs  and  Parks  ? 

Q.  Mr.  Scroggs  and  Mr.  Parks. 

A.  As  far  as  I  can  recall,  Mr.  Scroggs  asked  him — told 
577  him  what  the  decision  was.  He  didn’t  offer  any  objections 
to  being  reduced. 

Q.  Did  he  express  any  surprise  at  what  was  going  to  be  done? 

A.  Well,  I  remember  he  rather  joked  about  it.  He  said  he  was 
looking  for  it  to  happen. 

*  *  * 

Deposition  of  Earl  Shearer 

*  *  * 

DIRECT  EXAMINATION 


580  Q.  Well,  what  practice  did  you  follow  in  connection  with 
these  water  deliveries,  Mr.  Shearer? 

A.  All  over  the  beat,  you  mean,  or  this  one  special  piece  of  land)? 

Q.  Well,  first  on  the  beat  generally. 

A.  Well,  we  always  in  the  spring  of  the  year  when  we  got  plenty 
of  water,  why,  we  would  give  them  about  what  they  wanted  early, 
and  then  the  rest  of  the  time  we  always  took  our  orders  from  the 
water-master. 

Q.  Yes.  Now,  during  what  period  was  it  that  you  gave  them  all 
the  water  they  wanted  f 

A.  Well,  it  was  as  long  as  there  was  plenty  of  it  and  during  the 
early  part  of  the  year. 

Q.  As  long  as  there  was  plenty  of  natural  flow  or  flood  water  in 
the  river;  that  has  been  the  practice,  has  it? 

A.  Yes. 

Q.  And  then  after  the  flood  or  natural  flow  water  was  exhausted, 
what  has  been  the  practice  then  ? 

A.  Well,  then,  we  go  according  to  the  water-master. 

Q.  Did  the  water-master  give  you  all  of  the  instructions,  or  did 
you  have  instructions  similar  to  Exhibit  “37”  for  your 


assistance  ? 

A.  Why,  I  always  take  my  orders  from  Cheyne. 

Qr  Regardless  of  these  instructions  (referring  to  Exhibit 
37)? 

581.  A.  Yes. 

Q.  Were  these  orders  from  Mr.  Cheyne,  your  superior, 
in  writing  or  oral  ? 
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A.  Oral. 

Q.  How  frequently  would  they  be  delivered? 

A.  Every  morning,  if  necessary. 

Q.  Well,  now,  can  you  give  us  any  idea  of  how  these  general 
orders  were  given  that  you  refer  to,  what  they  covered,  either 
general  or  special  ? 

A.  Well,  it  is  just  that  a  guy  would  ask  for  more  water,  ask  it 
during  the  day.  I  would  take  it  up  with  Mr.  Cheyne,  the  next 
morning  on  the  ’phone,  and  he  would  tell  me  whether  or  not  I  let 
them  have  it. 

*  *  * 

582  Q.  Did  you  make  any  report  to  Mr.  Cheyne  as  to  the 
necessity  of  water  for  the  individual  farmer  ? 

A.  You  mean  orally? 

Q.  Yes. 

A.  Oh,  I  would  just  tell  him  that  this  certain  party  might  ask  for 
more  water  and  if  he  had  it  he  probably  could  use  it. 

Q.  Did  you  tell  him  whether  this  man  was  wasting  any  water 
he  had.  or  anything  like  that  ? 

A.  Wrell,  if  I  figured  that,  why,  I  wouldn’t  ask  for  it;  but  there 
is  a  lot  of  it  wasted. 

Q.  Then  in  all  instances  you  wouldn’t  ask  Mr.  Cheyne;  is  it  that 
way? 

A.  If  I  knew  they  wasn’t  taking  care  of  it,  sure  I  wouldn’t  ask 
him. 

Q.  But  if  they  had  plenty  of  water  to  irrigate  the  land,  and 
were  taking  care  of  it,  would  you  ask  him  for  more  just  the  same? 
A.  Oh,  I  might. 

583  Q.  Did  you  as  a  general  practice? 

A.  No ;  I  don’t  think  so. 

Q.  What  general  rule  did  you  have  to  guide  you  in  connection 
with  these  water  deliveries  ? 

A.  What  do  you  mean  by  that  ? 

Q.  Well,  the  giving  of  extra  water;  what  motivated  you  to 
either  recommend  or  not  recommend  delivery  of  extra  water? 

*  *  * 

A.  I  don’t  know. 

*  *  * 

584  Q.  And  you  only  recommended  it,  then,  where  from 
your  observation  of  the  crops  and  the  land  they  needed 

more ;  is  that  right  ? 

A.  Well,  if  I  figured  they  needed  it  I  would  try  to  help  them 
get  it. 

Q.  And  so  you  looked  over  the  land  and  the  crops  to  ascertain 

whether  in  your  opinion  they  needed  more  water - 

A.  (interposing.)  No;  I  didn’t  look  over  all  their  land. 

Q.  No,  but  in  a  general  way  you  knew  whether  they  needed 
extra  water  or  not  ? 

Mr.  Cheadle.  That  was  objected  to  as  leading  and  improper  in 
form. 
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The  Court.  Overruled.  ' 

(The  reading  of  the  deposition  was  resumed  as  follows:) 

A.  Well,  I  always - 

Mr.  Cheadle.  Then  it  was  further  objected  to  on  the  ground 
that  the  witness  is  not  qualified  to  determine  the  duty  of  water 
or  whether  they  need  water  or  not. 

The  Court.  I  am  inclined  to  think  that  should  be  sustained. 
Mr.  Chaffee.  Well,  I  will  skip  the  next  question. 

(The  reading  of  the  deposition  was  resumed  as  follows:) 

Q.  I  just  want  to  know  what  you  did. 

A.  You  know,  that  isn’t  a  ditch  rider’s  duty. 

Q.  What  are  your  duties  now,  Mr.  Shearer,  as  ditch 
rider?  ’ 

585  A.  Well,  it  is  to  deliver  the  water  in  the  summertime. 

Q.  In  connection  with  your  delivery  of  water  does  it 
necessitate  you  trying  to  make  a  proper  delivery  of  the  water? 

A.  I  suppose  it  is. 

*  *  * 

5S7  Q.  Well,  you  report  the  condition  of  the  land  require¬ 
ments  to  Mr.  Cheyne,  your  superior,  do  you  not? 

A.  Oh,  once  in  a  while. 

Q.  How  frequently  ? 

*  *  * 

A.  I  don’t  know. 

*  *  * 

588  Q.  (Interposing.*)  No ;  you  said  your  had  a  twenty-five 
percent  leeway,  and  Mr.  Scrog^s  said  you  did,  when  thq 

flood  water  was  exhausted.  Now,  did  you  exercise  your  judgJ 
ment  and  discretion  in  connection  with  the  delivery  of  water? 

A.  Well,  if  that  twenty-five  percent  was  not  satisfactory,  whyJ 
I  took  it  up  with  the  watermaster. 

Q.  Yes;  but  did  you  exercise  your  own  judgment  and  discretion 
whether  you  would  give  the  twenty-five  percent  or  not? 

A.  No;  I  just  gave  it  to  most  of  them. 

Q.  Yes.  Did  you  give  it  to  all  of  them  ? 

A.  When  they  wanted  it.  [ 

*  *  * 

589  Q.  I  am  asking  you  whether  you  did  have  that  right  to 
make  a  determination  whether  you  would  give  that  twenty - 

five  percent  excess  of  water? 

A.  That  is  my  understanding. 

Q.  Did  you  exercise  that  right  ? 

A.  Well,  I  just  got  through  telling  you. 

Q.  Well  what  is  it?  Tell  it  again  so  I  will  get  it  this  time. 

A.  I  told  you  if  they  wanted  it  I  gave  it  to  them. 

*  *  * 

Q.  Did  you  give  it  to  all  of  them  ? 

A.  I  said,  “if  they  wanted  it.” 


590 
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i  596  CROSS-EXAMINATION 

Q.  Mr.  Shearer,  when  you  refer  to  the  three  ranches  which  re¬ 
ceive  their  water  from  one  headgate  in  connection  with  the  water 
delivery  into  a  community  lateral  which  supplies  the  Parks  land 
and  several  others,  you  referred  to  rotation ;  do  you  mean  by  that 
that  one  of  the  three  use  all  the  water  for  a  time  and  then  another 
uses  all  of  it,  or  do  you  simply  mean  that  you  turn  it  into  that 
lateral  and  leave  it  to  the  water  users  to  settle  it  themselves  how 
they  take  it  out  ? 

A.  Well,  we  always  just  called  that  “rotation,”  but  whether  they 
i  rotated  around  a  certain  period  I  don’t  know,  I  couldn’t  say,  but  we 
just - 

Q.  (Interposing.)  All  you  know  is  you  turn  the  water  into  that 
lateral  which  supplies  the  three  ranches,  and  the  water  users  them¬ 
selves  took  it  out  of  the  lateral  to  suit  themselves? 

A.  Yes,  sir. 

Q.  And  you  don’t  know  how  much  any  one  of  them  took  out  of 
the  lateral  or  how  much  was  actually  received  on  any  one  of  the 
three  farms? 

A.  That  is  right. 

Q.  Was  there  any  measurement  at  all  at  the  farms  so  far  as  vou 
i  know  to  determine  how  much  water  any  one  of  the  farms  got? 

A.  No,  sir. 

597  Q.  You  referred  to  the  flood  water;  did  you  have  any 
means  of  knowing  when  the  flood  water  was  or  was  not 

available  ? 

A.  No;  I  hadn’t.  It  has  just  been  the  custom  in  the  spring  of 
the  year  that  we  seemed — it  might  not  necessarily  be  flood 
water  but  it  might  be  before  some  of  the  other  farmers  are  begin- 
!  ning  to  irrigate,  but  we  had  an  extra  supply  of  water,  and  when  we 
had  it,  why,  we  gave  it. 

Q.  Is  that  the  time  you  allowed  this  extra  measurement  you 
referred  to? 

A.  Yes,  sir. 

*  *  * 

RE-CROSS-EXAMINATION 

*  *  * 

598  Q.  All  you  know  in  any  of  those  cases  is  that  there  was 
a  certain  amount  of  water  turned  into  a  lateral  that  pro¬ 
vided  several  ranches? 

A.  Yes,  sir. 

i  Q.  And  you  had  no  knowledge  as  to  how  much  water  any  one 
of  them  received  ? 

A.  No. 

Q.  Did  you  have  any  means  of  knowing  how  much  water  was 
lost  by  evaporation  and  seepage  in  such  cases  before  it  reached 
the  land? 
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A.  No:  sir. 

*  *  * 

604  E.  F.  Blaine 

*  *  * 

626  CROSS-EXAMINATION 

*  *  * 

627  Q.  That  canal  system  of  the  W.  I.  Company  was  all  on 
the  north  side  of  the  river,  was  it  not? 

A.  Yes ;  on  the  left  bank  of  the  river. 

Q.  You  did  not  irrigate  any  lands  on  the  south  side  of  the 
river? 

A.  Not  at  all. 

628  Q.  Nobody  over  there  had  any  water  rights  in  your 
company? 

A.  No ;  we  never  sold  any  water  rights  on  that  side. 

Q.  Mr.  Blaine,  are  you  the  Blaine  whose  name  is  attached  to 
pamphlets  that  were  sent  out  under  the  name  of  Denny  and 
Blaine,  describing  your  project  and  its  water  supply? 

A.  Well,  we  issued  a  pamphlet  on  the  sale  of  our  land,  yes. 
Q.  And  in  that  you  described  your  water  rights  and  water  sup¬ 
ply,  did  you  not? 

A.  I  think  it  is  probably  described  in  that. 

Q.  And  that  went  to  three  editions,  did  it  not? 

A.  I  think  it  did. 

Q.  Isn’t  it  a  fact  that  in  that  pamphlet  which  you  issued  to 
your  prospective  purchasers  of  land  and  water  rights  you  set 
out  that  the  measurement  of  the  water  right  of  one  second  foot 
for  160  acres  was  very,  very  ample,  really  more  than  they  need¬ 
ed? 

A.  I  can’t  recollect. 

Q.  You  do  recollect  that  that  was  an  ample  water  supply — 
one  second  foot  for  160  acres — as  set  out  in  that  pamphlet  that 
you  sent  out? 

A.  Well,  I  say,  I  don’t  remember  what  was  in  the  pamphlet. 
Q.  Don’t  you  remember  that  there  was  something  to  that  effect 
in  the  pamphlet? 

A.  Well,  I  don’t  remember.  I  can’t  remember  what  was  set 
out  in  that  pamphlet.  It  was  a  great  many  years  ago. 

Q.  If  that  is  in  the  pamphlet  under  your  name,  it  would 

629  not  have  been  unless  you  thought  it  was  true  ? 

A.  If  it  is  over  my  name  I  would  have  thought  it  was 
true  at  that  time,  but  I  would  be  surprised  that  anything  like  that 
was  over  my  name. 

Q.  Under  the  name  of  Denny  and  Blaine  ? 

The  Court.  Is  there  one  like  that? 

Mr.  Stoutemyer.  There  is  one  in  the  Library  of  Congress, 
which  we  have  made  copies  from. 
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I 

632  Deposition  of  Mazine  Z.  Fox 

DIRECT  EXAMINATION 

*  *  * 

661  Q.  Now,  with  reference  to  your  potatoes  in  that 

662  field  marked  “spuds”  in  the  north  field  near  the  west  end ; 
what  was  the  production  upon  that  field? 

A.  I  got  about — it  seems  to  me  like  it  was  about  twenty  tons. 
O.  Off  how  many  acres  ? 

A.  About  three  acres  there. 

Q.  State  whether  or  not  that  was  good  average  production? 

A.  That  wasn't  a  very  good  yield.  Those  spuds  got  a  little  bit 
dry.  The  siphon  broke  and  that  made  us  a  little  bit  more  short  of 
water.  The  siphon  coming  under  the  railroad,  that  busted,  and 
those  spuds  didn't  get  as  much  water  as  they  would  have  got  on 
account  of  that,  and  that  knocked  the  yield  pretty  bad. 

Q.  How  long  were  you  cut  out  of  water  on  account  of  that  siphon 
break  ? 

A.  Well,  you  might  say  that  we  missed  one  water.  The  siphon 
broke  two  different  times,  and  then  it  was  off  three  or  four  days 
each  time. 

*  *  * 

667  CROSS-EXAMINATION 

668  Q.  Did  you  grow  a  crop  on  that  land  in  1934  ? 

A.  I  did. 

Q.  And  that  was  as  good  as  the  ones  you  grew  when  you  first 
went  there  ? 

A.  Yes. 

Q.  A  little  better,  perhaps? 

A.  Yes ;  they  were  some  better. 

Q.  You  referred  to  a  leak  in  the  pipe,  and  afterwards  referred 
to  a  siphon ;  will  you  explain  what  that  is  ? 

A.  The  siphon? 

Q.  Yes. 

A.  That  is  a  pipe  that  carries  water  under  the  ground  across 
the  draw  and  up  again. 

Q.  That  is  your  own  siphon  on  your  own  place? 

A.  Yes. 

Q.  Is  that  one  that  you  put  in,  or  one  that  was  there  when  you 
went  there  ? 

A.  That  was  there  when  I  bought  the  ranch. 

Q.  How  long  have  you  been  using  that  leaking  siphon  ? 

A.  Now,  I  will  explain  to  you  about  this  leak  in  the  siphon. 
There  was  some  trash  got  in  this  siphon,  and  it  wouldnt’  take  the 
water,  and  we  cut  a  hole  in  this  pipe  at  the  top  of  the  hill  and  we 
used  hooks  in  order  to  get  this  trash  out,  and  in  mending  this  shut 
it  wasn’t  a  very  good  job,  and  it  leaks  down  some. 
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Q.  My  question  is,  how  long  has  that  leak  been  going  on  ? 

669  A.  Oh,  that  has  been  leaking  for — well,  you  might  say 
all  summer. 

Q.  Was  it  leaking  last  summer? 

A.  No. 

Q.  Do  you  irrigate  your  land  by  means  of  flumes  or.  by  means 
of  open  ditches  ? 

A.  Most  all  open  ditches.  I  don't  use  my  flume  only  in  one 
place,  you  might  say,  where  the  ground  is  very  steep,  in  an  open 
ditch  the  water  would  cut  the  soil  so  fast  you  couldn’t  have  a  ditch, 
so  I  use  a  flume  there  in  that  part.  The  way  I  use  my  flume  I 
have  a  flat  flume,  and  I  insert  one-inch  blocks  across  the  bottom. 
That  serves  as  a  water  check,  you  see,  on  the  steep  land,  it  serves  as 
a  water  check  and  throws  the  water  out  in  the  small  holes. 

Q.  Do  you  know  how  to  measure  water  running  out  onto  a  field, 
Mr.  Fox? 

A.  No;  I  don't. 

Q.  If  you  had  a  second  foot  of  water  running  continuously 
on  a  ten-acre  field  for  ten  days,  how  many  acre  feet  per  acre  would 
you  have  on  that  land  ? 

A.  Well,  I  couldn’t  answer  that. 

*  *  * 

670  Q.  I  would  judge  from  what  you  say  that  you  use  about 
twice  as  much  water,  on  potatoes  as  you  do  in  the  corn ;  is 

that  about  right  ? 

A.  Yes;  I  use  it  about  three  times  as  much. 

Q.  Yes;  and  on  alfalfa  too? 

A.  Yes. 

Q.  And  you  produce  sixty  bushels  of  corn  to  the  acre? 

A.  That  is  what  it  is — I  am  guessing  at  this — this  corn  hasn’t 
been  husked  yet,  and  I  estimatea  it  in  the  field,  and  I  judge  it  will 
make  from  fifty  to  sixty  bushels  to  the  acre. 

Q.  Your  corn  will  make  more  money  this  year  per  acre  than 
your  potatoes,  won’t  it  ? 

A.  I  have  an  idea  it  will. 

Q.  You  referred  to  your  land  saying  it  was  like  a  tin  cup  with 
reference  to  the  way  the  water  acts  in  it  in  answer  to  Mr.  Chaffee’s 
question. 

A.  Now,  I  may  have  to  explain  that  to  you  again.  You  know 
when  this  land,  as  I  explained  it  about  the  water  getting  through 
the  gravel,  all  this  land  it  becomes  full  of  water,  and  then  the 
water  goes  on.  When  you  fill  a  tin  cup,  if  you  try  to  pour  more 
in  it  will  go  on  over,  won’t  it  ?  That  is  what  I  mean  when  the  soil 
is  full  of  moisture,  your  moisture  goes  on  down  the  row ;  whatever 
extra  moisture  you  put  on  goes  down  into  the  other  field. 

671  Q.  That  is  your  theory,  that  the  upper  end  of  your  cor¬ 
rugations  and  furrows  if  it  is  thoroughly  saturated,  you 

keep  pouring  water  in  there,  you  think  that  water  moves  laterally 
down  to  the  other  end  of  the  furrows  ? 
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A.  Yes;  sure  it  does.  It  goes  on  through  until  down  below 
it  has  sufficient  water. 

Q.  That  is  what  you  mean  by  the  land  being  like  a  tin  cup  ? 

A.  Yes. 

Q.  But  the  tin  cup  has  an  impervious  bottom  to  it  ? 

A.  Yes. 

Q.  And  the  bottom  of  your  land  is  not  impervious;  it  is  porous. 
A.  Yes. 

Q.  So  your  land  is  more  like  a  sieve  than  it  is  like  a  tin  cup; 
isn’t  that  right? 

A.  No,  no ;  I  don’t  think  you  catch  my  meaning.  Now,  some  of 
us  think  that  when  you  pour  the  water  in  those  ditches  that  it 
will  just  stand  there  and  you  are  soaking  the  head  of  your  ditch 
too  much  while  your  ground  down  below  is  not  getting  the  water ; 
but  that  is  not  the  case.  This  ground  becomes  moist,  and  as  it  be¬ 
comes  moist  the  moisture  doesn’t  go  into  this  ground  any  more, 
but  it  runs  down  this  little  ditch  until  it  strikes  dry  land,  and  it 
soaks  through  that,  and  as  it  becomes  moist  it  goes  on  through  the 
ditch,  and  that  is  the  way  we  work  our  water  through  those  cor¬ 
rugated  ditches. 

Q.  Now,  Mr.  Fox,  you  never  had  any  trouble  with  alkali  or 
seepage  on  your  land? 

672  A.  fro. 

Q.  The  reason  you  haven’t  had  trouble  with  seepage  or 
alkali  is  you  have  excellent  natural  drainage? 

A.  Yes. 

Q.  That  means  the  water  drains  underneath  naturally  ? 

A.  Yes. 

Q.  So  when  you  leave  the  water  on  the  upper  ends  of  your 
furrows  four  times  as  long  as  necessary  on  the  lower  end,  or  as 
you  put  in  the  lower  end,  that  water  is  going  right  through  the 
porous  subsoil  down  below  the  roots  of  the  crop  and  draining 
off;  isn’t  that  right?  If  it  didn’t  do  that  your  land  would  be 
seeped  with  alkali? 

A.  You  know  this  ground  doesn’t  take  water  that  readily  that 
the  water  would  soak  on  through  and  go  on  down  and  off — not 
very  much  of  it. 

Q.  Do  you  know,  Mr.  Fox,  on  land  where  there  is  a  tight  soil 
underneath  where  the  water  can’t  get  out,  that  land  soon  becomes 
seeped  with  alkali,  and  it  is  only  where  you  have  good  natural 
drainage  underneath  where  you  don’t  have  that  trouble? 

A.  Sure. 

Q.  So  you  must  have  good  natural  drainage  under  your  ldhd 
or  you  would  have  had  trouble  with  seepage  ? 

A.  They  all  do  have  it. 

Q.  They  don’t  all  have  natural  drainage  and  seepage? 

A.  They  all  have  natural  drainage. 

Q.  When  did  you  first  learn  that  land  was  to  be  used  for  one 
of  the  three  cases  provided  for  in  the  stipulation? 
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A.  Well,  that  was— I  couldn’t  tell  you;  it  has 
673  been  about  four  years,  I  guess. 

Q.  Who  told  you  about  that? 

A.  Mr.  Chaffee. 

Q.  Did  any  of  the  Board  of  directors  of  the  Sunnyside  Valley 
Irrigation  District  discuss  it  with  you  ? 

A.  Well,  no;  any  more  than — I  don’t  know  that  they  did  any 
more  than  just  talking. 

Q.  Who  is  paying  the  expense  of  this  litigation  on  your  side 
of  the  case? 

Mr.  Chaffee.  I  object  to  that  as  immaterial,  irrelevant  and 
incompetent.  I  instruct  the  witness  that  it  is  not  necessary  for 
him  to  answer  that  question,  that  he  can  claim  his  right  of  privi¬ 
lege  for  any  communication  between  himself  and  his  attorney 
with  whom  he  states  that  this  matter  was  talked,  and  that  he  is 
not  required  to  answer. 

Q.  Do  you  refuse  to  answer  the  question? 

A.  I  won’t  answer  that  question. 

Q.  Isn’t  it  a  fact  that  you  are  not  paying  the  expenses  of  this 
litigation  or  any  part  of  it? 

Mr.  Chaffee.  1  advise  the  witness  that  this  would  be  a  matter 
of  confidential  relations  between  attorney  and  client,  and  he  is 
not  required  to  answer  unless  he  wishes  to  waive  the  privilege 
which  the  law  gives  him. 

The  Court.  Do  I  understand  properly  that  these  were 
•674  test  cases? 

Mr.  Chaffee.  What  is  that,  your  Honor? 

The  Court.  Was  it  not  stated  that  these  were  test  cases  pursuant 
to  the  stipulation  ? 

Mr.  Chaffee.  Yes,  sir. 

The  Court.  All  this  line  as  to  who  paid  the  expenses  is  ex¬ 
cluded. 

Mr.  Cheadle.  Would  your  prefer  to  have  those  questions  and 
answers  stricken  from  the  record? 

The  Court.  I  do  not  mean  to  strike  them,  but  there  is  no  need 
spending  any  time  over  them. 

(The  reading  of  the  deposition  was  resumed  as  follows:) 

Q.  In  your  practice  of  running  water  in  one  set  of  corruga¬ 
tions  for  about  twelve  hours  before  changing  to  another  set  of 
corrugations,  how  long  do  you  let  the  water  run  out  of  the  lower 
end  of  the  corrugations  before  you  change  to  another  set? 

A.  Well,  I  figure — of  course,  there  is  always  a  variation.  Some 
of  the  rows  will  get  through.  It  is  impossible  to  set  a  set  exactly 
the  same.  Some  rows  will  go  through  quicker  than  others,  but 
by  the  time  I  get  all  the  rows  through  at  the  lower  end  I  figure 
it  has  had  ample  time  to  get  through  and  I  change  it.  I  figure 
on  all  those  rows  being  through  in  twelve  hours. 

Q.  And  do  you  let  it  run  an  hour  or  two  after  it  is  through, 
<or  do  you  change  them  immediately  ? 

508453—43 - 5 
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A.  As  soon  as  they  are  all  through  I  change  because  that 
water  creeps  through  there,  I  figure  it  should  be  all  subbed 

675  out  before  it  goes  to  the  lower  end.  Sometimes  if  it  hap¬ 
pens  to  be  a  little  cool,  and  it  won’t  take  as  much  water  for 

evaporation,  your  rows  will  go  through  a  little  quicker,  and 
doesn’t  sub  across,  and  I  hold  it  for  an  hour  or  two,  but  I  don’t 
figure  to  do  that.  I  figure  bv  the  time  they  are  all  through,  it 
has  all  of  the  moisture  from  the  upper  end. 

Q.  The  rows  at  the  upper  end  of  the  corrugations  have  the 
water  on  them  probably  five  times  as  long  as  the  rows  at  the 
lower,  end ;  is  that  right  ? 

A.  Well,  you  can  figure  that  out.  Something  like  that.  You 
know,  as  your  grounds  become  moist  at  the  upper  end,  your  water 
below — there  is  more  water  coming  on  through.  Now,  when  you 
first  turn  your  head  of  water  on,  you  can  go  down  there  and  the 
water  won’t  be  down  eight  or  ten  yards  from  the  head  ditch,  the 
water  has  only  got  there,  and  it  is  seeping  out,  but  as  it  subs  out 
it  keeps  creeping  through  until  it  has  all  seeped  out. 

Q.  Don’t  you  know,  Mr.  Fox,  while  the  water  is  subbing  out  to 
the  sides  it  is  also  going  down  ? 

A.  It  does  to  some  extent. 

Q.  Well,  the  natural  force  that  would  let  it  sub  out  would  also 
draw  it  down  ? 

A.  Well,  you  can  go  and  water  a  piece  of  ground  and  have  it 
all  subbed  across  the  top,  and  then  you  can  go  and  take  your 
shovel  and  dig  down  three  or  four  feet  and  that  ground  when 
you  get  down  there  won’t  be  as  wet  as  it  is  on  the  top.  That 
moisture  hasn’t  got  down  there  yet.  It  is  moist  on  top.  The 
moisture  doesn’t  run  down  there  as  fast  as  you  might  think 

676  Q.  Have  you  du"  any  holes  on  your  land  to  determine 
what  amount  of  subsoil  you  have  underneath  it? 

A.  Well  there  is  a  silo  there.  Once  in  a  while  I  dig  a  hole  to 
bury  somethin"  a  dead  calf,  or  something. 

Q.  What  did  you  find  in  regard  to  the  subsoil  underneath  your 
silo? 

A.  Well,  you  can  strike  a  vein  of  not  too  hard  hardpan,  sand  and 
hardpan,  and  sand,  and  it  seems  to  go  on  down  that  way. 

Q.  Did  you  ever  go  deep  enough  so  you  didn’t  continue  to  run 
down  into  those  veins  of  sand  ? 

A.  No. 

Q.  Did  you  go  deep  enough  to  go  beyond  the  roots  of  your  crops 
in  your  excavations? 

A.  Well,  not  in  that  field,  I  haven’t. 

Q.  You  did  in  the  silo,  didn’t  you  ? 

A.  The  silo  is  twenty-six  feet  deep,  and  that  is  dug  below. 

Q.  What  did  you  find  where  you  dug  the  silo  as  to  the  subsoil 
there? 

A.  Well,  as  I  say,  after  you  get  down  there  you  might  say  a 
couple  of  feet  we  strike  a  little  vein  of  what  we  call  hardpan. 
You  can  dig  through  it  with  a  shovel.  It  is  pretty  hard  and  not 
too  thick.  Then  a  vein  of  sand  and  another  vein  of  hardpan  or 
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clay,  and  another  vein  of  sand,  and  all  the  way  down  there.  If  it 
hadn’t  been  for  those  veins  of  sand  I  wouldn’t  have  had  to  plaster 
my  silo  up  when  I  did  have  to. 

Q.  You  had  to  plaster  your  silo  up? 

677  A.  With  cement. 

Q.  With  cement  because  there  were  so  many  veins  of 

sand? 

A.  Yes. 

Q.  If  the  water  got  down  in  those  veins  of  sand  it  would  natur¬ 
ally  drain  off? 

A.  Yes,  it  would  drain  off. 

Q.  And  that  is  why  you  don’t  have  any  trouble  with  seepage  ? 

A.  Yes,  I  guess  so. 

’  *  *  * 

678  Q.  You  would  say  the  leak  was  big  enough  to  leak  out 
enough  water  to  sub  and  seep  out  there  thirty  feet  or  more  ? 

A.  Oh,  yes,  the  leak  would  put  it  out  that  far. 

Q.  It  is  quite  a  good  sized  leak  ? 

A.  Yes;  it  is  a  pretty  good  sized  leak.  Of  course,  I  don’t  keep 
water  in  that  siphon  all  the  time. 

Q.  Is  that  leak  still  there  ? 

A.  Yes.  That  leak  will  probably  be  fixed  before  spring  because 
the  water  is  off  now. 

Q.  When  did  that  leak  first  come  there  ? 

A.  Oh,  some  time  this  summer. 

*  *  * 

681  Q.  How  long  did  you  say  the  longest  furrows  were 
through  which  you  are  irrigating? 

A.  Well,  I  judge  they  are  about  twenty  rods. 

Q.  You  testified,  did  you,  that  the  plat  up  here  is  accurate,  an 
accurate  description  of  your  place? 

A.  Yes;  that  is  very  good.  I  wouldn’t  know  where  to  suggest 
any  changes  m  it. 

*  *  * 

683  Q.  That  plat  indicates  up  there  on  the  left  hand  comer 
.  that  it  is  on  the  schedule  of  a  hundred  feet  to  the  inch, 
doesn’t  it  ?  One  hundred  feet  to  one  inch  ? 

A.  Yes. 

Q.  How  many  inches  would  you  say  it  is  from  this  eastern 
boundary  line  of  your  sjaud  field  on  that  north  tract  over  to  the 
western  boundary  line  of  that  spud  field  ? 

A.  How  many  inches? 

Q.  How  many  inches. 

A.  Well,  that  is  too  much  for  me  to  figure  that  out  in  my  head. 
Q.  Would  you  say  it  wds  five  inches?  I  am  not  asking  about 
how  many  inches  is  it  across  there  on  your  land.  Would  you 
say  that  is  five  inches  there  (indicating  plat)  ? 

A.  Oh,  yes;  yes. 

Q.  I  mean  just  on  the  plat  there. 

A.  Yes. 
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Q.  From  that  line  over  to  that  line? 

A.  Yes,  it  must  be  about  five  inches. 

Q.  So  it  must  be  about  five  inches  from  your  east  to  west  bound¬ 
ary  of  your  spud  patch? 

A.  On  this? 

Q.  Yes. 

A.  Figuring  on  the  basis  of - yes. 

Q.  That  would  be  a  good  deal  more  than  twenty  rods,  wouldn’t 
it?  That  would  be  five  hundred  feet.  That  would  make  a  good 
deal  more  than  twenty  rods,  wouldn’t  it? 

684  A.  Yes ;  it  could  be. 

♦  *  * 

685  Q.  But  your  best  recollection  is  your  runs  are  around 
twenty  rods,  the  longest  of  them  ? 

686  A.  Yes;  that  is  the  way  I  figure. 

Q.  And  figuring  this  out  it  would  be  almost  thirty  rods 
from  the  east  to  the  west  boundary  of  your  spud  patch.  That 
is  all. 

*  *  * 

6S7  Deposition  of  Dale  Smith 

*  *  * 

DIRECT  EXAMINATION 

*  *  * 

689  Q.  I  show  you  Plaintiffs’  Exhibit  “37”,  and  ask  you  if 
you  received  instructions  of  which  that  is  a  copy,  m  the 
spring  of  ’32? 

A.  I  don’t  remember  of  receiving  anything  like  this. 

Q.  Did  you  ever  receive  any  instructions  in  book  form  like 
that  ? 

A.  Not  to  my  knowledge. 

*  *  •  * 

Q.  State  whether  or  not  some  of  the  land  on  your  beat 
requires  more  water  than  other  lands? 

Mr.  Stoutemyer.  That  is  objected  to  on  the  ground  the  witness 
is  not  qualified  as  to  duty  of  water,  has  not  made  any  ex- 
692  periments  or  determinations  qualifying  him  to  answer  the 
question. 

The  Court.  I  think  he  mi^ht  be  qualified  to  a  certain  extent.  It 
would  go  more  to  the  weight  of  his  testimony  than  to  its  com¬ 
petency.  Proceed. 

(The  reading  of  the  deposition  was  resumed  as  follows:) 

A.  Well,  I  suppose  it  would  if  it  is  sandier  land;  some  sandier 
lands  would  naturally  require  more  water  than  the  heavier  soil. 

Q.  And  has  it  been  your  custom  and  practice  to  give  the  sandier 
lands  more  water? 

A.  Yes. 

Q.  Can  you  state  how  much  more  water  is  given  to  the  sandier 
land  than  to  the  heavier  land  ? 
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A.  No ;  I  wouldn’t  be  able  to  state  that. 

Mr.  Stoutemyer.  That  is  objected  to  on  the  ground  that  he  is 
not  qualified. 

The  Court.  He  said  he  did  not  know. 

(The  reading  of  the  deposition  was  resumed  as  follows:) 

Q.  Have  you  in  connection  with  your  duties  as  ditchrider  made 
observations  as  to  the  water  requirements  of  sandier  land  than 
heavier  land  ? 

A.  No,  sir. 

*  *  * 

693  Q.  Have  you  had  any  experience  as  a  farmer  in  irrigating 
yourself  ? 

A.  Yes. 

Q.  Where  abouts? 

A.  Over  around  Mabton. 

Q.  During  what  period  ? 

A.  1911  to  1922. 

Q.  How  much  land  did  you  have  experience  in  irrigating  there 
A.  I  own  ten  acres  of  my  own. 

Q.  Where  abouts,  please? 

A.  It  is  about  four  miles  east  of  Mabton. 

Q.  And  did  you  do  the  irrigating  on  this  land  ? 

A.  Yes.  sir. 

Q.  Ana  from  your  experience  in  irrigating  that  land  from  191]: 
to  1922,  did  you  ascertain  how  much  water  was  needed  to  success  ¬ 
fully  irrigate  it,  to  farm  it  ? 

A.  I  kept  no  track  of  it  at  all. 

*  *  * 

703  CROSS-EXAMINATION 

Q.  When  you  refer  to  rotation  amongst  themselves,  do  you 
mean  that  one  of  the  parties  used  all  the  water  part  of  the 

704  time  and  the  other  used  all  the  water  part  of  the  time;  or 
do  you  simply  mean  you  turned  water  into  the  lateral  thaii 

was  used  in  common  and  the  water  users  themselves  decided 
where  it  was  delivered  and  how  much  of  it  diverted  to  each  tract? 
A.  Yes,  sir. 

Q.  The  last?  '. 

A.  Yes.  4 

Q.  You  don’t  know  and  have  no  way  of  determining  how  much 
water  either  one  of  those  two  tracts  received  during  any  year 
that  you  were  there,  do  you  ? 

A.  No,  I  haven’t;  no  way  at  all. 

Q.  Was  there  any  determination  made  as  to  how  much  water 
was  lost  by  seepage  or  evaporation  before  it  reached  the  lands 
in  question  ? 

A.  Not  to  my  knowledge. 


*  *  * 
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705  Deposition  of  R.  K.  Tiffany 


DIRECT  EXAMINATION 

*  *  * 

706  Mr.  Cheadle.  There  was  a  motion  to  strike  out  the  testi¬ 
mony  of  the  witness  on  the  ground  that  the  original  plan  of 

the  Synnyside  Division  and  the  works  in  connection  therewith 
and  the  other  matters  referred  to  are  matters  of  written  record, 
and  therefore,  the  oral  testimony  of  the  witness  is  not  the  best 
evidence. 

Mr.  Chaffee.  There  was  no  objection  made  at  the  time  it  was 
put  in,  and,  of  course,  some  of  these  would  be  general  knowledge. 
He  was  in  charge  during  that  time. 

707  Mr.  Cheadlf..  This  motion  was  made  at  the  time  the  de¬ 
position  was  taken. 

Mr.  Chaffee.  At  the  close  of  the  deposition. 

Mr.  Cheadle.  That  is  correct. 

The  Court.  The  motion  will  be  sustained  then. 

*  *  * 

Deposition  of  Charles  J.  Bartholet 

*  *  * 

720  cross-examination 


*  *  * 

Q.  Will  you  state,  Mr.  Bartholet,  whether  you  find  in  connec¬ 
tion  with  that  permit  immediately  over  the  signature  of  “The 
United  States  of  America  by  J.  S.  Moore,”  the  following  para- 


Q.  “It  is  understood  that  the  United  States  on  the  10th  day  of 
May  1005,  filed  in  the  office  of  the  Commissioner  of  Public  Lands 
of  the  State  of  Washington  under  the  provisions  of  the  act  ap¬ 
proved  March  4,  1905,  Page  180,  a  Notice  of  withdrawal  of  the 
then  unappropriated  waters  of  Yakima  River  and  its  tributaries 
which  withdrawal  was  duly  extended  from  time  to  time  and 
721  has  been  maintained.  The  United  States  does  not  by  this 
filing  waive  or  relinquish  any  of  its  rights  under  said 
withdrawal  of  May  10,  1905,  but  expressly  saves  and  reserves  all 
rights  under  said  Act  of  1905  and  all  former  notices  filed  under 
it  and  all  rights  under  Act  of  1929  amending  said  Act  of  1905, 
it  being  fully  understood  that  no  rights  are  waived  or  abandoned 
but  that  the  question  of  what  rights  these  acts  and  actions  taken 
under  them  is  left  open  for  courts  to  determine.”  Will  you  refer 
to  that  file  and  see  if  you  find  such  a  paragraph  in  it? 

A.  (Witness  did  so.)  Yes,  sir. 

Q.  Now,  will  you  refer  to  all  the  other  filings  which  have  been 
offered  in  evidence  and  see  if  you  find  a  similar  paragraph  in  each 
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of  them.  You  can  refer  to  them  in  order  and  state  whether  you 
find  a  similar  provision  in  the  one  to  which  you  refer. 

A.  I  find  a  similar  provision  in  the  permit  issued  for  the  Roza 
Division  (referring  to  Exhibit  84) ;  also  for  the  permit  issued  fo| 
the  storage  of  water  in  the  Kachess  Reservoir,  being  permit  numj- 
ber  99  (referring  to  Exhibit  80) ;  also  in  the  permit  issued  for 
the  Clear  Creek  Reservoir  number  101  (Exhibit  83) ;  also  for  the 
reservoir  permit  number  98  issued  for  the  storage  of  water  for 
the  Keechelus  Reservoir  (Exhibit  79) ;  also  for  the  permit  num¬ 
ber  102  issued  for  the  storage  of  water  in  the  Tieton  Reservoir 
(Exhibit  82) ;  also  for  the  permit  issued  for  the  storage  of  water 
in  the  Cle  Elum  Reservoir  (Exhibit  78) ;  also  for  the  permit 
issued  for  the  storage  of  water  in  the  Bumping  Lake  Kes- 
722  ervoir  (Exhibit  81). 

*  *  * 


Q.  Mr.  Bartholet,  will  you  make  a  memorandum  of  the  follo^ 
ing  records  which  I  would  like  to  have  you  bring  down: 

First,  an  instrument  appearing  in  your  office  under  the  titl^, 
“In  the  Matter  of  the  Petition  ot  the  United  States  Reclamation 
Service  for  an  Extension  of  the  Period  of  the  Withdrawal  of  the 
Waters  of  the  Yakima  River  Watershed,”  signed  by  Marvin 
Chase,  State  Hydraulic  Engineer  under  date  of  December  31, 
1917.  For  your  convenience  I  will  ask  you  to  look  at  this  copy 
for  further  identification. 

(Colloquy  about  records.) 

Mr.  Chaffee.  I  think  we  can  let  the  record  show  that  yon 
have  made  those  withdrawals,  so  far  as  that  is  con- 
723  cemed.  Here  are  the  originals,  so  far  as  that  is  concerned. 

Q.  I  will  ask  you  to  refer  to  the  original  record  which 
I  have  described - 

Mr.  Stoutemyer.  I  am  going  to  put  this  in  to  identify  the 
record,  and  give  the  extensions  and  so  forth,  and  we  can  stipulate 
that  such  record  was  duly  made. 

Mr.  Chaffee.  I  will  stipulate  that  they  can  be  put  in  in  lieu  cf 
certified  copies,  or  any  way  you  want  to  put  it  in. 

*  *  * 

732  Q.  Will  you  state  whether  or  not  you  find  the  original 
record  in  your  file  ? 

A.  Yes;  the  original  is  of  record  in  our  files. 

Q.  Will  you  state,  Mr.  Bartholet,  whether  by  similar  pro¬ 
ceedings  the  time  for  completion  of  the  works  under  the  original 
withdrawal  of  1905,  has  been  extended  from  time  to  time  down 
to  the  present  time  ? 

A.  Yes,  it  has. 

Q.  And  is  still  in  good  standing  and  effect  ? 

A.  Still  in  good  standing. 

733  Q.  Are  you  familiar  with  the  location  of  the  counties 
referred  to  in  the  above  quoted  record  as  Kittitas,  Yakima 

County  and  Benton  County? 

A.  Yes,  sir. 
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Q.  Do  those  three  counties  include  all  the  irrigable  lands  of 
the  Yakima  Valley? 

A.  Yes,  sir. 

Q.  What  part  of  the  Reclamation  Project,  what  part  or  divi¬ 
sion  is  located  in  Kittitas  County  ? 

A.  The  Kittitas  Division  of  the  Yakima  Project. 

Q.  Is  that  the  only  division  of  the  Yakima  Project  that  is  in 
Kittitas  County? 

A.  The  Kittitas  Division  of  the  Yakima  Project. 

Q.  Is  that  the  only  division  of  the  Yakima  Project  that  is  in 
Kittitas  County? 

A.  That  is  the  only — yes,  the  only  canal,  the  only  distribution 
canal. 

Q.  In  addition  to  the  Kittitas  Division  are  there  two  or  three 
Warren  Act  contractors  or  old  canals  that  have  supplemental 
water  in  that  county? 

A.  I  am  not  certain  about  that.  I  have  no  record  of  that. 

Q.  Do  you  know  where  the  Cascade  canal  is  located? 

A.  Yes,  sir. 

Q.  That  canal  is  in  Kittitas  County? 

A.  Yes,  sir. 

Q.  And  it  has  a  supplemental  contract;  it  comes  within  the 
limits  of  Kittitas  County  ? 

A.  Yes,  sir. 

Q.  Is  that  also  true  of  the  West  Side  canal  ? 

A.  I  dare  say;  yes. 

Q.  Do  you  know,  Mr.  Bartholet,  why,  in  this  record,  the 
734  lands  proposed  to  be  irrigated  by  the  Government’s  pro¬ 
posed  Yakima  Project,  are  referred  to  as  being  located  in 
Kittitas,  Yakima  and  Benton  Counties,  while  in  some  of  the 
earlier  records  they  are  referred  to  as  being  located  in  Kittitas 
and  Yakima  Counties? 

A.  The  county  of  Yakima  was  divided — I  don’t  recall  the  year, 
but  Benton  County  was - 

QS.  Between  1905  and  the  date  of - 

A.  Benton  County  was  formerly  part  of  Yakima  County. 

Q.  Then  the  Yakima  Valley  lands  referred  to  in  the  original 
records  as  located  in  Kittitas  and  Yakima  Counties  are  the  same 
lands  which  are  now  located  in  Yakima,  Benton  and  Kittitas 
Counties? 

A.  Yes,  sir. 

Mr.  Stoutemyer.  Mr.  Chaffee,  I  have  a  copy  of  the  original  fil¬ 
ing  here.  I  wonder  if  we  could  stipulate  that  the  original  with¬ 
drawal  was  in  that  form  and  was  duly  and  properly  made? 

Mr.  Chaffee.  Yes,  I  will  so  stipulate  and  if  you  wish  to  intro¬ 
duce — I  notice  this  is  not  filled  out  in  the  last  page,  if  you  want 
to  have  it  inserted  you  may,  but  that  is  all  right  without  it,  we 
will  stipulate  that  it  is  a  copy,  with  the  same  force  as  a  certified 
coDy. 

Mr.  Stoutemyer.  It  is  agreed  and  stipulated  between  counsel 
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for  the  plaintiffs  and  counsel  for  the  defendant,  that  the 
735  copy  which  I  am  handing  to  the  witness  for  indentification 
as  Defendant’s  Identification  “2”,  is  a  true  copy  of  tne 
original  filing  and  water  withdrawal  made  by  the  officer  of 
the  Federal  Government  in  1905,  for  the  Yakima  Project, 
that  the  same  was  duly  and  properly  made  and  filed  in  full 
pliance  with  all  the  requirements  of  the  State. 

Mr.  Bartholet.  I  cannot  certify  to  that. 

Mr.  Stoutemyer.  This  is  a  stipulation. 

Mr.  Chaffee.  Because  you  won’t  have  the  original  here. 

Mr.  Stoutemyer.  It  is  so  stipulated,  is  it,  Mr.  Chaffee  ? 

Mr.  Chaffee.  Yes,  it  is. 

Mr.  Stoutemyer.  In  connection  with  the  stipulation  just  made, 
we  offer  in  evidence  as  Defendant’s  Exhibit  number  2,  the  instru¬ 
ment  heretofore  referred  to  as  Defendant’s  Identification  num¬ 
ber  2. 

Mr.  Chaffee.  No  objection. 

(Copy  of  original  filing  and  water  withdrawal  made  in  1905 
for  the  Yakima  Project,  previously  marked  “Defendant’s  Exhibit 
No.  2”  in  connection  with  Bartholet  deposition,  was  received  jin 
evidence.) 

*  *  * 

1964  Defendant's  Exhibit  2 

426  Payton  Block,  Spokane,  Wash., 

May  4,  1905 

Notice  of  Withdrawal  of  State  Waters  and  Lands 

Hon.  E.  W.  Ross,  Commissioner  of  Public  Lands ,  State  of  Was 

ington ,  Olympia ,  Wash. 

Dear  Sir  :  Pursuant  with  an  act  of  the  Legislature  of  the  Stajte 
of  Washington  approved  March  4, 1905,  entitled  “An  act  relating 
to  the  appropriation  of  waters  of  the  State  for  irrigation  pur¬ 
poses,  granting  to  the  United  States  the  right  to  exercise  the 
power  of  eminent  domain  in  acquiring  lands,  water  and  othjr 
property  for  rights  of  way,  and  for  reservoirs  and  other  irrigation 
works,  granting  to  the  United  States  certain  rights  in  the  State 
lands  and  in  the  waters  of  the  State,  relating  to  Water  Users 
Associations  and  declaring  an  emergency,”  you  are  hereby  notified 
that  pursuant  to  the  provisions  of  the  act  of  Congress  approved 
June  17,  1902,  entitled  “An  act  appropriating  the  receipts  from 
the  sale  and  disposal  of  public  lands  in  certain  states  and  terri¬ 
tories  to  the  construction  of  irrigation  works  for  the  reclamation 
of  arid  lands,”  or  any  amendment  of  said  act  or  substitution  <J>f 
said  act,  the  United  States  intends  to  make  examinations  and  sur¬ 
veys  for  the  utilization  of  all  waters  flowing  and  being  in  the 
following  streams,  lakes,  ponds,  springs  and  other  sources  of  water 
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supply  within  the  areas  draining  into  said  streams  or  lakes  for 
the  construction,  operation  and  maintenance  of  irrigation  projects- 
in  Kittitas  and  Yakima  counties: 

!  The  Yakima  River  and  all  its  following  named  branches  and 
tributary  streams  flowing  into  the  Yakima  River;  all  lakes,  ponds 
and  springs  in  the  drainage  area  of  the  Yakima  River, 

1965  including  Lake  Keechelus,  and  all  streams  flowing  into 
Lake  Keechelus;  Lake  Kachess  and  all  streams  flowing  into 

Lake  Kachess;  Kachess  River  from  Lake  Kachess  to  Yakima 
River ;  Big  Creek,  Lake  Clealum  and  all  streams  flowing  into  Lake 
Clealum ;  Clealum  River  from  Lake  Clealum  to  the  Yakima  River; 
Teanaway  River.  Swauk  Creek,  Naches  River  and  all  tributary 
streams  thereof,  Toppenish  Creek  and  Satus  Creek,  not  including  - 
any  water  appropriation  that  has  been  in  good  faith  heretofore 
initiated  under  any  law  of  said  state. 

The  United  States  claims  right  to  store,  divert  and  appropriate, 
i  to  carry  stored  water  along  the  beds  of  the  above  said  streams  and 
to  conduct  or  utilize  by  any  other  means  said  waters  for  the  pur¬ 
pose  of  irrigating  lands  within  the  State  of  Washington  located 
in  Kittitas  and  Yakima  Counties  of  said  State. 

Following  is  a  list  of  lands  belonging  to  the  State  of  Washing- 
i  ton  over  or  upon  which  the  United  States  will  require  rights  of 
way  for  canals,  ditches  or  laterals  or  sites  for  reservoirs  and  struc¬ 
tures  therefor,  or  appurtenant  thereto,  as  provided  in  Section  5  of 
an  act  approved  March  4,  1905,  including  the  beds  and  shores  of 
the  Yakima  River  and  all  its  following  named  branches  and 
i  tributary  streams  flowing  into  the  Yakima  River;  all  lakes,  ponds 
!  and  springs  in  the  drainage  area  of  the  Yakima  River,  including 
Lake  Keechelus,  and  all  streams  flowing  into  Lake  Keechelus; 
i  Lake  Kachess  and  all  streams  flowing  into  Lake  Kachess ;  Kachess 
River  from  Lake  Kachess  to  Yakima  River;  Big  Creek,  Lake 
Clealum  and  all  streams  flowing  into  Lake  Clealum;  Clealum 
River  from  Lake  Clealum  to  the  Yakima  River,  Teanaway  River, 

I  Swauk  Creek,  Naches  River  and  all  tributary  streams  thereof; 
Toppenish  Creek  and  Satus  Creek,  not  including  any  lands 

1966  or  rights  of  way  the  title  to  which  has  passed  from  the  State : 

!  State  Lands  to  be  Withdrawn  for  Rights  of  Way.  Kittitas  and 

Yakima  County  Projects 


T.  10  N.,  R  26  E. : 

All - Sec.  36. 

T.  11  N.,  R  25  E. : 

S% -  Sec.  2. 

s%,  Nwy*.  S^NEtt  and  NW%NE% _  Sec.  4. 

T.  11  N.,  R  26  E. : 

All - Sec.  16. 

T.  12  E..  R  16  E. : 

NW% - Sec.  16. 

T.  12  N..  R  25  E. : 

W%E% - Sec.  20. 

All - Sec.  28. 
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T.  13  N.,  R.  17  E. : 

N% - Sec.  16. 

T.  13  N.,  R  25  E. : 

NVjSEVi -  Sec.  18. 

All - Sec.  20. 

All - Sec.  34. 

T.  14  N.,  R.  16  E. : 

All - Sec.  36. 

T.  17  N  R*  18  E.  i 

E%,  NV^Nwk,  SEy4NWy4,  SW%SW% _ Sec.  20. 

SE%8W%,  SttSE%,  &  NE%SB% - Sec.  26. 

T.  17  N.,  R  20  E. 

All - Sec.  16. 

T.  18  N.,  R  17  E. : 

All _ Sec.  16. 

T.  19  N.,  R  17  E. : 

All _ Sec.  24. 

E%  &  N\vy4 - Sec.  26. 

T.  19  N..  R  18  E. : 

NW% _ Sec.  30. 

All _ Sec.  36. 

T  20  N  R  13  E  * 

N%N%,  SE%NW%.  NEViSWVt _ Sec.  2. 

N%NW%,  SE%NW%,  &  NE%SW% - Sec.  12. 


Following  is  a  list  of  lands  belonging  to  the  State  of 
1967  Washington  susceptible  of  irrigation  and  within  the  area  to 
be  irrigated  from  the  works  projected  by  the  United  Stated 
as  herein  specified  to  be  sold  by  the  State  in  conformity  with  Secl- 
tion  6  of  said  act  of  the  State  of  Washington,  not  including  any 
lands  the  title  to  which  has  passed  from  the  State: 

[ 

List  of  State.  Lands  Susceptible  of  Irrigation.  Kittitas  and 

Yakima  County  Projects 


T.  11  N.,  R  27  E. : 

All _ 

T.  11  N~~R  28E.~: 

T.  12  KJBLmTbT 

S^NEtt - 

T.  12  N.,  R.  17  E.: 

T.  12  N.,  "r25*e” 

SW%SW%~&~SE%~SE%III~”” 

N%N% _ 

All _ 

T.  12N.,  R  26  E.: 

T.  12  N~~R  27  eT" 

All _ 

T.  12  N.,  R.28E.: 

T.  13^nT,“r  16  E.":"" 

T.  13^,~R-17~r7 

S% - 

All - 


_ Sec.  16. 

_ Sec.  36. 

_ Sec.  16. 

_ Sec.  16. 

- Sec.  16. 

_ Sec.  16. 

- Sec.  26. 

_  Sec.  34. 

_ Sec.  36. 

_ Secs.  16, 34  &  36. 

_ Secs.  16  &  36. 

_ Sec.  16. 

_ Sec.  36. 

_ Sec.  26. 

_ Sec.  16. 

_ Sec.  36. 
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T.  13  N.,  R.  IS  E. : 

All _ Sec.  16. 

T.  13  N„  R.  25  E. : 

S1/. _ Sec.  2. 

SEVL  &  S%SWVi _ Sec.  4. 

All _ Secs.  8  &  10. 

NMjNVj _  Sec.  14. 

All _ Secs.  16.  22,  26  &  36. 

T.  13  N.,  R.26E.: 

All _ Sec.  4. 

NE'A  &  S%SE% _ Sec.  6. 

Ny.NVj _  Sec.  8. 

1968  All _ Sec.  16. 

.  SEVL,  S%NE%,  SE^NWft  &  NE*4SW% _ Sec.  22. 

SW14.  S'/jSEy, _  Sec.  24. 

All _  Secs.  26  &  36. 

T.  13  N.,  R.  27  E. : 

All _ _ _  Secs.  4,  6,  8,  16.  &  22. 

N%,  SEVi.  Ny.SW%  &  SE^SWVi _ _ Sec.  26. 

SV*S% _  Sec.  28. 

All _ Sec.  30. 

S%  &  NE% _  Sec.  32. 

All _  Secs.  34  &  36. 

T.  14  N.,  R.  17  E. : 

All_ _ _ Sec.  36. 

T.  14  N.,  R.  26  E. : 

SEtytSEVt  &N%SE% _ Sec.  22. 

S% _ Sec.  24. 

All _ Sec.  26. 

NEViSEVL  &  Sy«SE% _  Sec.  32. 

All _  Secs.  34  &  36. 

T.  14  N.,  R.  27  E. : 

swyswy _ Sec.  29. 

SV-j  &  NW/i _  Sec.  30. 

NWy _  Sec.  32. 

T.  16  N.,  R.  20  E. : 

All _  Sec.  16. 


T.  17  N.,  R.  17  E. : 

wy.SWVt _ Sec.  2. 

SW%.  S%NW%,  SWViNE1/;  &  NWySE^ _ Sec.  14. 

T.  17  N.,  R.  18  E. : 

All _  Sec.  16. 

T.  17  N.,  R.  19  E. : 

All _ Sec.  36. 

T.  18  N.,  R.  17  E. : 

All _  Sec.  36. 

T.  IS  N.,  R.  18  E. : 

All _ Sec.  16. 

T.  IS  N.,  R.  19  E. : 

All _  Secs.  16  &  36. 


T.  19N..R.  17  E.: 

All _ Sec.  36. 

T.  20  N.,  R.  14  E. : 

All _ Sec.  36. 

T.  20  N.,  R.  15  E. : 

All _ Sec.  36. 

Under  authority  of  the  Cliief  Engineer,  F.  P.  Newall,  in 
telegram  of  May  5,  1905. 

Yours  respectfully, 

T.  A.  Noble, 
Engineer ,  U.  S.  R.  S. 
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1969 


Department  op  Public  Lands 


OFFICE  OF  COMMISSIONER 


State  of  Washington, 

County  of  Thurston ,  ss:  , 

I,  E.  W.  Ross,  as  Commissioner  of  Public  Lands  of  the  State  of 
Washington,  do  hereby  certify  that  the  attached  and  foregoing  in 
strument,  consisting  of  five  typewritten  pages,  exclusive  of  thi: 
certificate,  is  a  full,  true  and  correct  copy  of  that  certain  notio 
of  withdrawal  of  state  waters  and  lands  made  and  entered  unde: 

date  of  May  4, 1905,  as  the  same  appears  of  record  in  Vol. - o: 

_ ,  on  file  in  this  office. 

Witness  my  hand  and  official  seal  this _ day  of 

— . ,  A.  D.,  1912. 


736 


*  *  * 

Deposition  of  O.  W.  Hoffman 

*  *  * 

DIRECT  EXAMINATION 

*  *  * 


Couinrissionor  of  Public  Linds 


740 


741 


*  *  * 

Q.  Do  you  recall  any  further  or  additional  statements 
made  by  Mr.  Stoutemyer? 

*  *  * 

A.  His  attention  was  also  called  to  a  conversation  or  con¬ 
ference  with  Commissioner  Mead,  and  that  Commissioner 
Mead  had  said  he  would  give  our  proposition  favorable  consider¬ 
ation  when  we  presented  it  to  him  along  the  line  that  if  we  found 
we  needed  to  buy  additional  water  we  would  buy  it  but  we  didn’t 
want  to  buy  any  more  than  was  necessary,  and  Mr.  Mead  at  the  tirrie 
said  that  he  would  give  that  rather  favorable  consideration,  that 
we  could  buy  such  water  as  might  be  necessary.  We  also  told  hiin 
we  were  sure  we  wouldn’t  need  a  million  dollars  worth,  and  vfe 
should  like  to  have  a  full  statement  showing  the  amount  of  storage 
water  that  had  been  bought  by  virtue  of  the  Supplemental  Wate>- 
Right  contract,  and  also  how  much  water  had  been  bought  by  the 
Public  Notice  lands  in  connection  with  the  storage,  and  that  if  \fe 
found — after  we  found  out  how  much  water  we  nad  bought,  thejn, 
if  we  found  we  needed  more  water,  we  would  be  glad  to  negotiate 
or  consider  buying  more  water,  but  not  until  then. 


758 


F.  A.  Norton 
*  *  * 

DIRECT  EXAMINATION 

*  *  * 


799  Q.  What  can  you  say  about  their  being  a  sufficiency  pn 

800  the  Fox  land  for  that  purpose? 

A.  Well,  I  would  say  that  Mr.  Fox — his  problem  was  in¬ 
sufficient  water,  rather  than  having  more  water  than  he  needed  for 
his  land. 
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Q.  Did  you  see  any  indication  in  the  crops  to  corroborate  that 
statement? 

A.  Mr.  Fox’s  ranch  in  1937  was  complicated  by  the  fact  that 
through  the  critical  irrigation  season,  through  a  break  in  the 
service  ditches  for  that  section  of  land  in  there - 

The  Court.  (Interposing)  I  cannot  understand  you. 

The  Witness.  Mr.  Fox’s  problem  was  complicated  in  1937  by 
the  fact  that  I  think  there  were  two  breaks,  totalling  eight  days, 
during  the  critical  period  of  irrigation — he  was  short  of  water — 
so  the  general  effect  on  his  land,  to  a  degree,  would  be  that  break, 
perhaps,  rather  than  the  handling  of  the  amount  of  water  he  would 
receive,  but  Mr.  Fox  did  have  corn  down  in  through  here  (indicat¬ 
ing),  in  particular,  that  showed  burning  or  critical  need  of  water. 
His  corn  in  general  was  an  excellent  crop  of  corn,  but  you  take, 
the  lower  portions  of  his  cornfields  in  through  here  (indicating), 
where  the  slope  was  heavier;  there  was  need  for  more  water. 

*  *  * 

801  CROSS-EXAMINATION 

Q.  Mr.  Norton,  what  was  the  character  of  your  employ¬ 
ment  on  the  Wapato  Project,  the  Satus  unit? 

A.  A  Satus  unit? 

Q.  Yes;  on  the  Wapato  Project. 

A.  I  was  employed  by  the  Indian  Irrigation  Service  to  assist 
in  the  determination  of  the  lands  to  be  included  in  these  two 
projects  for  irrigation. 

Q.  That  did  not  include  any  experiments  or  tests  of  the  duty  of 
water,  did  it? 

A.  No,  but  it  required  a  knowledge  of  the  duty  of  water. 

802  Q.  All  that  was  involved  was  the  area  of  irrigable  land; 
is  that  not  the  fact  ? 

A.  The  area  of  the  irrigable  land  was  determined  by  whether 
the  land  was  susceptible  of  irrigation,  in  many  cases. 

Q.  Did  you  do  the  basic  work  in  determining  what  those  soils 
were,  or  did  somebody  do  it  for  you  before  you  took  it  up  ? 

A.  The  basic  work  on  the  Wapato  Project  was  done  by  Harper 
and  on  the  Satus  by  Strayborn,  but  we  went  into  the  field  and 
determined  the  application  of  the  soil  survey  furnished  us  to  the 
individual  tracts,  and  then  we  used  the  soil  surveys  as  a  basis, 
but  the  committee  went  into  the  field  and  determined,  from  field 
conditions,  the  desirability  of  using  the  soil  surveys  furnished  us 
for  the  detail. 

Q.  It  was  Mr.  Strayborn  or  somebody  else  who  classified  these 
lands  on  these  projects? 

A.  Mr.  Strayhorn  and  Mr.  Harper  classified  these  lands  and 
we  used  their  classifications,  so  far  as  desirable,  for  our  work. 

Q.  Your  work  there  did  not  include  any  experiments  to  see 
how  much  water  would  be  required  to  raise  a  crop  on  that  land, 
did  it? 

I  A.  No;  we  made  no  experiments  as  to  that. 

Q.  You  neither  tested  the  soil  nor  made  any  experiments  as  to 
the  amount  of  water  required,  is  that  right? 
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A.  Not  in  connection  with  this  classification.  We  had  to  use 
our  knowledge  of  soils  and  the  use  of  water  on  land  to  determine 
whether  this  land  was  applicable. 

Q.  Did  you  make  any  tests  on  that  land  at  all  ? 

A.  Only  so  far  as  verifying,  in  our  own  minds,  the  appli 

803  cation  of  these  soil  surveys  to  our  problem. 

Q.  Was  the  land  that  you  inspected  new  land  or  old  land? 

A.  We  made  trips  over  these  projects  to  get  the  general  field 
conditions  and  the  application  of  the  soil  surveys  which  we  usec[ 
for  detail  work. 

Q.  That  was  new  land,  wasn’t  it,  that  had  not  been  irrigated? 

A.  Both  new  land  and  old  land. 

*  *  * 

804  Q.  I  believe  you  refer  to  these  lands  being  sandy,  some 
of  them  more  sandy  than  others.  What,  if  any,  determina¬ 
tion  did  you  make  of  the  useful  water  capacity  of  the  land? 

A.  Well,  that  would  be  a  matter  of  observation,  as  to  whether 
there  was  good  moisture  present  for  crop  conditions,  and,  of  course, 
that  is  something  that  I  observed  on  all  of  these.  [ 

Q.  You  did  not  make  any  tests  other  than  just  look  at  it? 

A.  No,  I  did  not  make  any  laboratory  tests. 

Q.  You  say  the  land  is  sandy.  Did  you  determine  the  percem 
age  of  sand  m  each  of  these  cases? 

A.  No,  I  made  no  laboratory  tests. 

Q.  You  did  not  make  any  tests  to  determine  the  percentage  of 
sand? 

A.  No,  no.  My  work  was  confined  to  field  conditions.  Of 
course  now,  back  of  this  I  have  a  knowledge  of  soil  as  regards  the 
degree  of  sandiness.  For  distance,  we  have  soils  in  the  Yakima 
Valley  that  the  Bureau  of  Soils  classifies  as  blow  sand  and  unfit 
entirely  for  agricultural  purposes.  None  of  these  farms  coijie 
under  that.  I 

Q.  I  am  not  asking  you  about  conditions  on  other  farms,  but  as 
to  these. 

A.  Yes.  Well,  my  work  was  confined  to  field  examinations  and 
field  conditions. 

Q.  Where  did  you  make  the  tests,  such  borings  as  you 

805  made  ? 

A.  They  were  made,  quite  generally,  over  all  of  t}ne 
farms,  so  that  I  had  a  general  knowledge  of  the  character  of  (all 
the  farms. 

Q.  If  you  did  not  make  any  tests  as  to  the  percentage  of  sand,  I 
suppose  you  did  not  make  any  tests,  either,  as  to  the  percentage 
of  clay  or  silt  in  that  soil  in  any  case? 

A.  No.  As  I  said,  I  made  no  laboratory  examinations.  I  will 
state,  in  this  connection,  I  have  made  such  examinations  of  ^oil 
and  have  general  knowledge  of  the  character  of  the  soil  by  look¬ 
ing  at  it. 

Q.  Do  you  know,  Mr.  Norton,  as  to  the  percentage  of  sand  which 
is  generally  used  by  soil  men  in  classifying  soil  as  sandy  soil? 
What  percentage  would  it  have  to  be  to  come  in  that  classification  ? 


70  MAZESTE  Z.  AND  JOSIE  R.  FOX  ET  AL.  VS.  HAROLD  L.  ICKE3 

A.  I  have  gone  into  that  matter.  Offhand,  without  refreshing 
my  memory — I  have  not  burdened  myself  with  that.  I  don’t  know 
as  I  would  want  to  state  just  the  percentages.  My  information  in 
that  connection  is  a  matter,  in  general,  of  field  conditions  with 
which  I  am  familiar,  and  I  have  not  attempted  to  burden  myself 
with  percentages. 

Q.  The  Prosser  station  area  is  underlaid  with  a  rather  imper¬ 
vious  bedrock,  is  it  not  ? 

A.  Not  with  a  bedrock,  but  with  this  calcareous  layer  of  two 
inches  in  depth.  It  has  pockets  that  largely  constitute  a  layer. 
It  is  where  the  water,  before  the  period  of  irrigation,  water  in  the 
past,  has  carried  down  lime,  and  it  has  been  deposited  and  it  has 
resulted  in  some  calcification  of  the  soil. 

806  Q.  It  is  a  more  impervious  soil,  for  instance,  than  is  on 
the  Fox  land,  is  it  not  ? 

A.  No;  I  would  not  state  that  it  is.  That  varies  in  different 
portions  of  the  valley,  but  in  no  case  is  it  impervious.  It  facili¬ 
tates  irrigation  of  our  lands,  rather  than  hinder  it. 
i  Q.  Would  you  say  that  there  was  not  an  impervious  bedrock 
under  the  Prosser  station  area? 

A.  At  what  depth  ? 

i  Q.  Well,  any  depth  that  you  know  anything  about, 
i  A.  I  would  state  that  under  the  Prosser  Experiment  Station, 
in  the  area  utilized  by  crops,  the  only  area  would  be  this  calcified 
area,  which  is  not  hardpan,  but  is  more  dense  and  temporarily 
holds  up  water. 

Q.  Did  you  hear  Mr.  Fox’s  testimony,  or  his  deposition,  in 
which  he  stated  that  his  land  was  like  a  tin  cup  with  an  impervious 
bottom  ? 

A.  Well,  of  course - 

The  Court  (interposing).  The  question  is,  Did  you  hear  that? 
By  Mr.  Stoutemyer. 

Q.  The  question  is,  Did  you  hear  that? 

A.  Yes;  I  heard  that. 

Q.  Do  you  agree  with  him  that  that  is  the  character  of  his 
land? 

A.  Well  I  think  the  idea,  so  far  as  a  man  without  technical 
knowledge  of  the  soils  is  concerned — I  think  his  idea  wasn’t  too 
bad.  I  think  it  was  a  pretty  good  way  of  putting  his  thoughts, 
but,  of  course,  it  is  not  true  that  it  is  like  a  tin  cup. 

80T  Q.  Did  you  hear  his  testimony  that  where  he  dug  his  pit 
silo  he  went  through  a  thin  layer  of  this  slightly  compacted 
soil,  then  into  another  layer  of  sand,  then  into  another  one,  and 
so  forth  ? 

A.  I  did. 

Q.  Under  those  conditions,  don’t  you  know  that  the  land  would 
be  very  porous  and  drain  off  very  readily? 

!  A.  It  is  typical  of  the  land  in  general,  but  our  problem  is  to 
get  sufficient  penetration,  rather  than  getting  too  much  down 
into  our  subsoil. 
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Q.  You  did  not  answer  my  question.  It  was  whether  under 
that  condition  the  water  would  not  go  into  these  sand  layers  and 
drain  off  very  readily. 

A.  My  answer  is  that  you  first  have  to  get  penetration  to  that 
point  before  it  would.  If  you  get  penetration  down  into  those 
lower  areas,  which  are  probably  four  feet  or  more  below  the 
surface,  then  there  would  be  a  more  rapid  degree,  so  far  as  those 
sand  pockets  are  concerned. 

Q.  The  fact  that  that  land  has  not  been  seeped  and  does  not 
have  a  water  table  shows  that  it  is  being  carried  off,  doesn’t  it? 

A.  Not  necessarily.  In  many  of  our  lands  we  are  not  getting 
water  down  into  those  lower  reaches,  even  with  twenty-four  hours 
of  irrigation. 

Q.  Did  I  understand  you  to  say  that  these  lands  are,  in  your 
opinion,  more  sandy  than  the  average? 

A.  I  would  say  they  are  all  more  sandy — I  made  the  statement 
that  the  Ottmuller  was  more  sandy  than  the  good  lands 

808  and  less  sandy  than  the  sandy  lands  like,  particularly,  the 
Parks  land. 

Q.  Did  you  say  that  they  are  all  more  sandy  than  the  average? 

A.  I  wouldn’t  say  that  Ottmuller,  perhaps,  was  more  sandy 
than  the  average,  when  you  average  the  very  sandy  lands  with  the 
good  lands,  but  it  tends  to  a  sandy  type. 

Q.  You  say  that  Fox’s  land  was  more  sandy  than  Ottmuller’s, 
but  not  as  sandy  as  Parks’? 

A.  Yes.  The  west  portion  of  the  Parks’  place  in  particular  is 
very  sandy  and  approximates  the — the  west  portion  of  the  Fox 
land  is  very  sandy  and  approximates  the  Parks  land,  but  the 
eastern  portion  of  it  is  a  better  type  of  soil. 

Q.  Is  that  your  opinion  based  on  your  observation,  without 
making  any  actual  tests  of  how  much  a  percentage  of  sand  there 
was  in  any  of  those  lands? 

A.  That’s  from  field  observations  and  borings. 

Q.  And  your  opinion,  based  on  your  field  observations  and  bor¬ 
ings  without  any  actual  tests,  was  that  the  Fox  land  was  interme¬ 
diate  between  the  Ottmuller  and  the  Parks  as  to  the  degree  of 
sandiness? 

A.  Yes;  I  would  make  that  statement. 

Q.  And  you  said  that  the  practice  on  the  Ottmuller  land  was  to 
let  the  water  remain  for  the  full  twenty-four  hours  in  the  same 
corrugations  or  furrows  before  moving  it? 

A.  Yes. 

Q.  And  that  on  the  Parks  land,  which  was  the  most  sandy,  the 
same  practice  was  followed,  and  that  on  the  Fox  land,  which  was 
intermediate,  the  practice  was  to  leave  the  water  in  the 

809  same  furrows  for  only  twelve  hours? 

A.  The  general  practice,  yes. 

Q.  Notwithstanding  tlie  fact  that  the  Fox  land  was  intermediate 
between  the  other  two,  you  say  that  all  three  of  them  used  the  ideal 
system  of  irrigating  their  land;  is  that  right? 

508453 — 13 - 6 
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A.  No;  I  did  not.  I  said  that  all  three  met  their  irrigation  prob¬ 
lems  to  excellent  advantage.  Now,  there  were  other  factors.  The 
Parks  land  has  the  water  table  and  he  used  a  wider  distance  be¬ 
tween  his  corrugations  and  met  his  problem  to  excellent  advantage. 

Mr.  Fox  had  uniformly  around  tnirty-inch  spacing  between  his 
corrugations  and  shorter  runs  and  met  his  problem  in  a  somewhat 
different  way,  but  my  statement  was  that  each  of  them  met  their 
problem  very  well. 

Q.  Regardless  of  the  degree  of  sandiness,  you  think  that  which¬ 
ever  way  they  did  it  was  the  right  way  ? 

A.  I  woulan’t  say  it  was  the  right  way.  I  would  say  they  met 
their  problems  to  excellent  advantage.  There  are  different  ways 
of  skinning  a  cat,  and  they  got  at  it  differently. 

Q.  Now,  by  “meeting  their  problems,”  you  mean  that  they 
wasted  water  in  a  substantial  amount  in  order  to  save  labor? 
Isn’t  that  your  idea  of  “meeting  their  problems”  ? 

A.  No;  my  opinion  was  that  Mr.  Fox,  in  particular,  used  much 
more  than  the  average - 

Q.  (Interposing.)  Mr.  who? 

A.  Mr.  Fox  used  much  more  than  the  average  period  of  time 
in  the  valley  in  the  irrigations,  so  that  he  might  save  his  water. 

Q.  Yet  he  changed  his  water  twice  as  often  as  the  other 

810  two,  is  that  right? 

A.  Well,  in  general,  he  was  making  twelve-hour  runs, 
which  would  mean  in  servicing  his  fields  that  he  would  have 
to  give  much  more  time  to  the  attention  of  his  water  than  where 
twenty-four  hours  runs  were  used  and  you  had  your  water  checked 
up  at  night  and  did  not  have  to  change  it  again  at  night  and  didn’t 
have  to  give  quite  as  much — well,  very  much  less  time  in  servicing. 

Q.  He  was  using  a  little  more  labor  to  save  water;  isn’t  that 
right? 

A.  No.  What  he  was  doing  was  trying — he  had  smaller  fields, 
partly  due  to  topography,  ana  he  was  trying  to  get  around  over 
his  water  to  service  his  crops,  so  far  as  irrigation  is  concerned,  as 
he  saw  it,  to  best  advantage. 

Q.  Isn’t  it  a  fact  that,  in  your  mind,  meeting  these  problems  in 
these  cases  was  to  a  considerable  extent  or  a  large  extent  a  matter 
of  saving  labor  ?  Isn’t  that  what  you  had  in  mind  ? 

A.  No.  It  is  getting — as  the  man  on  the  place  sees  it,  it  is  getting 
the  results  so  far  as  all  of  his  conditions  enter  into  the  matter.  As 
the  particular  farmer  sees  it,  it  is  getting  the  best  results. 

Q.  You  did  testify  to  the  fact  that  the  practice  in  irrigating 
the  Ottmuller  tract  was  to  leave  the  water  in  the  same  corruga¬ 
tions  or  furrows  for  a  full  twenty-four  hours,  as  a  general  rule, 
without  changing  it? 

A.  That  was  the  general  rule ;  yes. 

Q.  I  believe  you  testified  that  the  Parks  corrugations  were 
wide  apart,  were  thirty  inches  apart? 

811  A.  No;  they  were  wider  apart — more  than  thirty  inches. 

Q.  More  than  thirty  inches? 

A.  Yes. 
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Q.  How  far  apart  were  they? 

A.  That  would  apply  to  his  alfalfa  and  pasture.  I  should  sijiy 
from  four,  and  I  think  in  some  instances  it  might  have 
little  more  than  four  feet — four  to  five  feet. 

Q.  It  took  longer  for  the  water  to  sub  across  because  the  spac 
between  the  corrugations  were  unusually  wide,  is  that  correct  ? 

A.  It  would.  That  was  the  reason  why  he  could  use  a  twentjy 
four  hour  irrigation  under  his  conditions.  Otherwise  he  wou 
have  needed  shorter  periods. 

Q.  You  referred  to  ground  water,  most  of  it  on  his  land  beii) 
from  two  to  six  feet  of  the  surface,  is  that  right? 

A.  Yes. 

Q.  It  is  your  idea  that  because  the  ground  water  was  up 
high,  allowing  the  water  to  stay  in  the  same  place  for  twenty  - 
hours,  it  was  not  wasting  any  water;  is  that  the  idea? 

A.  That  would  facilitate  his  irrigating  his  land.  Otherwi: 
with  his  type  of  soil,  he  would  get  deep  penetration,  but  wh4 
the  water  reached  the  level  of  the  water  table,  vertical  moveme 
downward  would  be  stopped  and  he  would  get  lateral  movemerj 

Q.  That  is  your  idea  of  what  happens  ? 

A.  Well,  it  isn’t  my  idea;  it  is  the  facts  in  the  matter. 
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Q.  I  believe,  Mr.  Norton,  you  referred  to  some  tract  on 
experimental  farm  where  forty  acre  inches  of  water  w 
applied,  did  you  not  ? 

A.  I  did. 

Q.  Was  that  an  orchard  tract  with  alfalfa  growing  betwe^ 
the  trees? 

A.  With  alfalfa? 

Q.  Yes. 

A.  Yes;  it  was. 

Q.  It  was? 

A.  It  was — this  tract,  yes. 

Q.  Was  it  a  bearing  orchard? 

A.  Yes. 

Q.  Isn’t  it  true,  Mr.  Norton,  that  where  you  have  a  bearing  o 
chard  having  alfalfa  between  the  trees  that  is  a  kind  of  combinsk 
tion  of  crops  that  takes  more  than  the  average  amount  of  water 

A.  No ;  the  irrigation  experiment  station  has  found  as  high 
a  higher  requirements  for  alfalfa  alone  as  for  such  a  combinatio:i. 

Q.  No;  I  am  asking  you  if  that  does  not  take  more  than  tl 
average  amount  of  water  than  all  crops  combined? 

A.  Yes;  than  all  crops  combined. 

Q.  Do  you  remember  what  the  experiments  there  showed  on 
tracts  that  had  corn  and  wheat  ? 

A.  With  corn  the  experimental  station  showed  beneficial 
at  three  acre  feet. 

813  Q.  How  about  wheat? 

A.  I  don’t  think  I  have  in  mind  the  figures  for  wheaj 
but  wheat  would  be  somewhat  less  than  corn,  because  as  usual 
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grown  in  the  Yakima  Valley,  they  make  use  of  winter  moisture 
to  better  advantage. 

Q.  Did  I  understand  you  to  say  that  on  the  experimental  farm 
they  used  flumes  for  distributing  water? 

A.  No ;  I  referred  to  the  fact  that  the  measurements  given  were 
for  water  actually  applied  to  the  field,  with  all  conveyance  losses 
and  all  runoffs  deducted. 

i  Q.  Did  they  use  flumes  there  to  control  their  outlets? 

A.  They  used  flumes  quite  extensively  there,  because  it  is  neces¬ 
sary  to  convey  the  water  and  measure  it,  and  they  use  it  in  connec¬ 
tion  with  it. 

Q.  A  great  many  of  the  farmers  on  the  Sunnyside  Division  use 
flumes  in  distributing  and  controlling  their  water  also,  do  they 
not? 

A.  They  do;  yes. 

Q.  Aside  from  a  saving  of  water  and  saving  the  seepage  losses 
from  the  flume,  isn’t  the  flume  of  a  considerable  advantage  in  that 
the  outlets  do  not  erode  and,  therefore,  do  not  change  the  amount 
of  outflow  during  the  period  that  the  water  is  allowed  to  run  ? 

A.  No.  They  do  control,  to  a  degree,  that,  but  one  of  the  great 
difficulties  on  the  Sunnyside  is  the  obstruction  of  your  outlet,  and 
that  occurs  more  with  flumes  than  with  any  other  type  of  irrigation 
structure. 

Q.  Many  farmers  consider  it  desirable  to  use  flumes  and  do 
use  them  ? 

814  A.  In  the  first  irrigation  in  the  installation  of  irrigation 
on  these  farms  the  flumes  were  very  desirable  and  had  con¬ 
siderable  emplovment,  but  many  of  the  farmers  are  removing 
their  flumes  and  using  open  ditches  and  feel  that  they  are  more 
satisfactory  than  their  flumes. 

Q.  Don’t  you  think  the  availability  of  free  water  has  something 
to  do  with  that  ? 

A.  No,  I  don’t.  My  own  experience  is  the  other  way.  I  put 
in  pipes. 

Q.  You  put  in  pipes  to  economize  on  water  on  your  land? 

A.  I  did. 

*  *  * 

815  Q.  Isn’t  it  a  fact.  Mr.  Norton,  that  when  the  ground  water 
is  as  near  the  surface  as  two  feet  or  even  four  feet  that 

condition  reduces  the  amount  of  water  required  for  irrigation? 

A.  Yes,  and  Mr.  Parks  was  taking  that  matter  into  account  in 
his  potato  fields,  for  instance,  where  I  observed  him  use 

816  every  third  row  or  ditch  instead  of  every  second,  as  is  often 
employed,  or  in  some  cases  where  penetration  is  more  diffi¬ 
cult,  they  water  every  ditch. 

Q.  Isn’t  it  a  fact.  Mr.  Norton,  that  the  plant  roots  can’t  grow 
successfully  below  the  top  of  the  water  table,  as  a  general  rule? 

A.  That  would  be  true ;  yes. 

Q.  Then  when  you  raise  the  water  table  so  it  comes  up  within 
the  area  where  the  crop  roots  should  be,  you  are  really  damaging 
the  crops,  rather  than  helping  them ;  isn’t  that  true? 
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A.  But  Mr.  Parks  wasn’t  raising  the  water  table. 

Q.  Isn’t  his  water  table  higher  when  he  irrigates  than  it  was 
before  he  began  irrigating? 

A.  It  was  not ;  in  the  Yakima  Valley — 

Q.  (Interposing.)  I  am  asking  about  Mr.  Parks’ land. 

A.  All  right,  Mr.  Parks’  land. 

Q.  You  say  it  was  not? 

A.  No — that  is,  an  irrigation  has  no  material  effect  upon  the 
height  of  the  water  table. 

Q.  Doesn’t  it  temporarily  raise  the  water  table  higher  than  ij; 
was  before  ? 

A.  Not  appreciably.  There  would  be  just  that  matter  of  diffu 
sion  of  the  water. 

Q.  How  would  it  happen  that  it  would  not?  Would  it  run  off  so 
fast  that  it  would  not  raise  the  water  table? 

A.  The  water  table  is  not  caused  by  water  applied  as  irrigation, 
but  from  the  water  arising — the  water  lost  through  conveyance 
of  water  on  the  Sunnyside  project. 

Q.  You  referred  to  two  and  a  half  acre  inches  per  foot  of  soil 
as  the  amount  of  water  required — 

817  A.  To  saturate  the  soil. 

Q.  To  saturate  the  soil  ? 

A.  Yes. 

Q.  You  mean  that  is  all  the  water  the  soil  would  hold,  is  that 
it,  without  running  out? 

A.  In  that  portion  of  the  soil  where  the  water  in  these  corruga¬ 
tions  passes  into  the  soil  to  get  the  saturation  point,  so  that  the 
water  passes  down  vertically  or  laterally — either  one — there  would 
be  that  capacity  of  the  soil  before  it  passes  on. 

Q.  You  mean  there  would  be  that  capacity  if  the  soil  were 
entirely  dry  before  you  put  it  on  ? 

A.  Yes. 

Q.  But  that  two  and  a  half  acre  inches  is  the  maximum  thit 
would  be  of  any  value  even  if  the  soil  were  entirely  dry,  is  it  not? 

A.  Well,  I  don’t  know  as  you  could  say  that  two  and  a  half 
acre  inches  would  be  utilized  there,  but  that  would  be  the  capacity 
of  the  soil. 

Q.  That  is  all  the  soil  would  hold  ? 

A.i  That  is  all  the  soil  would  hold ;  yes. 

Q.  And,  of  course,  if  it  had  any  moisture  in  it  before  you  pjit 
on  your  irrigation,  it  would  be - 

A.  That  much  less. 

Q.  That  much  less? 

A.  Yes. 

Q.  You  referred  to  the  fact  that  there  had  been  a  break  in  th(at 
ditch  supplying  the  Fox  land  in  1937. 

A.  I  did ;  yes. 

818  Q.  What  conditions  you  found  there  that  year  you  think 
were  attributed  to  that  to  some  extent  at  least  ? 

A.  To  some  extent;  yes. 

Mr.  Stoutemyer.  That  is  all. 


76  MAZINE  Z.  AND  JOSIE  R.  FOX  ET  AL.  VS.  HAROLD  L.  ICKES 


REDIRECT  EXAMINATION 

Q.  Just  one  or  two  observations.  Now,  you  spoke  about  the  land 
getting  full  of  water  and  Mr.  Fox  spoke  about  its  getting  like  a  tin 
clip  and  running  over.  Didn’t  Mr.  Fox  express  the  same  thought, 
practically,  as  you  expressed,  in  a  different  way,  Mr.  Norton? 

A.  I  think  Mr.  Fox  had  that  thought  of  the  soil  filling  up  to  a 
degree  with  water  and  the  water  passing  on,  and  that,  of  course,  is 
what  occurs  very  largely. 

*  *  * 

821  Fred  H.  Langford 

*  *  * 

DIRECT  EXAMINATION 

*  *  * 

839  Q.  Do  you  know  the  general  custom  and  practice  in  the 
Yakima  Valley,  the  Sunnyside  Valley  Irrigation  District, 

with  reference  to  water  deliveries  prior  to  these  public  notices  in 
question? 

*  *  * 

840  A.  In  a  general  way. 

*  *  * 

Q,  What  was  it? 

A.  Well,  it  was  a  good  deal  like  Mr.  Scroggs  has  testified  here : 
it  was  the  “holler”  system,  what  a  man  really  figured  he  needed. 
In  my  own  case  that  was  true.  We  got  what  we  asked  for  if  it  could 
be  done. 

*  *  * 

849  CROSS-EXAMINATION 

Q.  Mr.  Langford,  do  you  as  an  engineer  approve  of  the 
drops  in  the  farm  ditches  on  these  three  farms,  in  the  condition  in 
which  you  found  them  ? 

A.  The  drops? 

Q.  Yes. 

A.  You  mean,  the  head  weir? 

Q.  No;  the  drops  in  the  ditches  in  the  fields. 

A.  Do  you  mean  a  constructed  drop,  or  the  slope,  or  what  ? 

Q.  Constructed  drops. 

A.  I  don’t  know  to  what  you  refer. 

Q.  Did  you  notice  that  those  drops  had  rotted  out  and  there 
were  chum-holes  below  where  the  drops  had  been  ? 
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A.  Which  place  do  you  refer  to,  Mr.  Stoutemyer? 

Q.  Did  you  notice  that  on  any  of  them  that  you  visited? 

A.  At  the  northwest  corner  of  the  Parks  ranch  I  believe  there 
was  an  old  drop  there ;  yes. 

Q.  Was  not  that  particularly  true  on  the  Ottmuller  place? 

A.  Near  the  delivery ;  do  you  mean,  now  ? 

Q.  In  the  field  ditches,  anywhere. 

A.  You  mean,  where  he  checks  his  head  ditches? 

Q.  Yes.  The  timber  had  rotted  out  and  formed  churn- 
holes  ? 

850  A.  No;  I  wouldn’t  say  that  I  would  exactly  approve  of 
them.  I  don’t  know  that  they  did  a  great  deal  of  damage, 
though.  What  you  refer  to  as  a  churn-hole,  I  don’t  think  that 
would  obstruct  the  flow  of  water  materially.  I  don’t  know  what 
other  deleterious  action  it  could  have. 

Q.  How  about  increasing  its  wetted  perimeter  ? 

A.  Yes;  it  would  certainly — if  this  hole  was  large  you  would 
probably  have  some  conveyance  loss  there. 

Q.  Do  you  agree  with  Mr.  Norton  that  the  Fox  land  is  inter¬ 
mediate  between  the  Ottmuller  and  the  Parks  land  in  the  degree 
of  sandiness? 


A.  I  presume  that  is  a  matter  of  opinion.  No;  I  would  say 
that  the  Ottmuller  place  ;and  the  east  part  of  the  Fox  place  are 
about  on  a  par ;  and  I  would  say  that  the  west  end  of  the  Fox  ranch 
and  the  Parks  place  was  more  sandy. 

Q.  If  it  is  shown  that  on  the  farms  in  question,  or  one  of  them, 
the  amount  or  proportion  of  the  water  furnished  to  that  farmi 
as  actually  consumed  by  plant  growth  and  penetration,  was 
approximately  50  percent,  and  if,  as  you  say,  there  was  5  percent} 
of  surface  run-off,  what  became  of  the  other  45  percent? 

A.  If  that  condition  holds  good,  I  would  say  that  the  balance 
was  lost  through  deep  percolation  beyond  the  root  zone. 

Q.  It  would  have  to  be,  would  it  not  ? 

A.  Yes;  I  think  it  would. 

Q.  Did  you  make  any  soil  test  to  determine  the  percentage  of 
sand  in  any  of  these  lands? 

A.  No ;  I  did  not. 

Q.  You  did  not  make  any  soil  analysis? 

851  A.  No,  sir;  I  did  not. 

Q.  Or  have  any  made  ? 

A.  No,  sir. 

Q.  I  suppose  you  do  not  have  any  analysis  of  the  ground  water, 
the  underground  drainage,  to  determine  the  amount  of  fertility 
that  was  being  carried  off  in  the  water  ? 

A.  No,  sir. 

Q.  Did  you  have  any  chemical  analysis  made  of  the  water? 

A.  Of  course  there  was  no  ground  water  available  on  the  Ott¬ 
muller  or  Fox  ranches ;  and  as  to  the  Parks  ranch,  there  was  water 
flowing  in  the  drain  that  could  be  analyzed.  I  have  had  made  a 
number  of  analyses  of  our  drainage  water,  if  that  is  what  you  are 
getting  at. 
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Q.  No.  I  mean,  of  the  drainage  water,  where  you  could  get 
it  from  one  or  another  of  these  particular  ranches,  to  find  out  what 
was  in  it. 

A.  No;  I  did  not. 

Q.  In  regard  to  what  you  call  the  two-foot  weir,  northwest  of 
the  Parks  property,  in  what  condition  was  that  weir?  That  is  the 
one  you  said  you  read,  is  it  not? 

A.  Yes.  That  was  a  quarter  of  a  mile  away  from  the  Parks 
property.  I  didn’t  observe  anything  wrong  about  it.  I  think  I 
saw  it  once  when  it  was  submerged.  I  don’t  want  to  make  that  as 
a  definite  statement,  but  it  was  in  good  general  shape  like  reclama¬ 
tion  structures  always  are  around  there.  I  will  say  that. 

Q.  The  weir  you  referred  to  was  not  the  one  that  was  in  the 
northwest  corner,  but  one  that  was  some  distance  away? 

A.  Yes;  the  regular  reclamation  weir. 

852  Q.  I  believe  you  said  that  the  rate  of  percolation — or,  I 
believe  you  called  it  penetration — from  a  ditch  was  in  pro¬ 
portion  to  the  wetted  perimter? 

A.  No ;  I  did  not.  I  said  it  was  proportionate  to  it. 

Q.  You  said  that,  notwithstanding  the  penetration  or  percola¬ 
tion  was  proportionate  to  the  wetted  perimeter,  it  might  be  pos¬ 
sible  under  certain  conditions  that  it  would  be  more  in  a  few  hours 
at  the  lower  end  than  it  would  be  in  three  or  four  times  as  long  at 
the  upper  end  ? 

A.  I  said  that  was  possible;  yes,  sir. 

Q.  Would  not  that  be  only  possible  under  very  extraordinary 
conditions? 

A.  Well,  I  cannot  say  extraordinary  conditions.  It  depends 
on  what  you  mean  by  extraordinary. 

Q.  If  the  slope  at  the  lower  end  was  anywhere  near  the  same 
as  the  upper  end,  the  stream  of  water  at  the  lower  end  being 
smaller  would  have  a  smaller  wetted  perimeter,  would  it  not, 
if  the  ditch  was  the  same  size  ? 

A.  The  ditch  at  the  lower  end  ? 

Q.  The  wetted  perimeter,  if  the  ditch  were  the  same  size  and 
the  same  slope,  would  be  smaller  at  the  lower  end  than  at  the 
upper  end  ? 

A.  Yes;  because  not  so  much  water  would  get  there. 

Q.  A  large  part  of  it  is  percolated  away  before  it  gets  there  ? 

A.  Yes.  There  is  the  fact  that  you  can  on  certain  slopes  have 
a  blanketing  action,  a  silting  action,  at  the  upper  end  of  your 
corrugation  that  tends  to  seal  to  some  extent  the  pores  in  the  soil, 
and  also  it  is  not  directly  proportional  even  on  a  direct  slope, 

853  for  the  reason  that  your  early  penetration  is  greater  than 
the  later  penetration.  So  those  factors  enter  into  it.  But, 

in  the  main,  you  could  say  that  is  correct. 

Q.  This  silting  action  would  occur  at  both  ends  of  the  ditch, 
would  it  not,  naturally  ? 

A.  Yes;  but  only  after  there  has  been  some  penetration  that  has 
taken  place.  I  would  like  to  qualify  that,  too.  That  is  depend¬ 
ent  upon  your  slope,  again.  For  instance,  if  you  have  a  very  flat 
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grade  and  the  velocity  is  down,  we  know  that  in  our  soils  therip 
if  we  get  a  velocity  much  under  2  feet  a  second  we  are  going  to 
deposit  silt  and  if  we  get  up  above  3  feet  a  second  we  are  going  to 
pick  up  silt.  If  that  slope  is  so  low  that  there  is  a  velocity  of  only 
a  foot  per  second,  for  illustration,  then  you  are  going  to  deposi  t 
all  the  silt  in  the  water  in  the  upper  end  and  there  will  not  be  any 
silt  left  to  put  down  at  the  lower  end. 

Q.  You  are  assuming  that  there  is  a  marked  difference  between 
the  upper  and  lower  ends  ? 

A.  No;  the  same  slope;  but  it  is  very  flat,  so  that  the  velocity 
in  the  corrugation  approaches  1  foot  per  second. 

Q.  If  it  were  very  flat,  there  might  be  more  silt  because  it  would 
gather  silt  in  the  corrugation  ? 

A.  If  it  were  very  steep,  probably  the  velocity  would  be  such 
that  there  would  be  no  silt  deposited  at  all  at  any  point. 

Q.  Did  you  hear  Mr.  Parks’  deposition  in  which  he  stated  that 
he  got  as  good  crops  at  the  lower  end  of  his  fields  where  the  wate:r 
ran  from  2  to  12  hours  as  he  did  at  the  upper  end  where  it  raik 
for  24  hours  ? 

854  A.  I  recall  something  to  that  effect ;  yes. 

Q.  And  you  think  the  Fox  land  that  has  been  irrigated 
successfully  could  produce  very  good  crops  allowing  water  to  run 
for  only  12  hours,  whereas  the  other  two  use  24  hours?  As  to  one 
end  of  the  farm  you  think  that  is  the  same  as  the  Ottmuller,  an<jl 
at  the  other  end  about  the  same  as  the  Parks? 

A.  I  think  that  is  a  fair  general  comparison ;  yes. 

Q.  Then,  what  Mr.  Fox  did,  Mr.  Ottmuller  ana  Mr.  Parks  could 
do  also,  could  they  not? 

A.  What  do  you  mean  by  “could  do”? 

Q.  As  to  successfully  irrigating  their  land  with  running  water 
only  12  hours  instead  of  24. 

A.  If  the  texture  of  the  soil  is  as  we  have  stated,  there  are - - 

Q.  Are  you  going  to  back  up  on  your  statement  that  one  end  o  : 
the  Fox  farm  is  similar ‘to  the  other? 

A.  That  was  as  to  characteristics.  In  regard  to  texture  of  the 
soil — I  did  not  say  anything  about  slopes  or  gradients — you  asked 
me  as  to  the  character  of  the  -soil,  and  that  is  the  way  I  answered 
you.  But  the  fact  is  that  the  west  end  of  the  Fox  place  is  much 
steeper  in  grade  than  even  the  Parks  place.  But  to  shorten  thi$ 
up  I  will  say,  yes;  that  in  general  would  hold  good,  what  you  say. 

Q.  In  general,  you  think  that  what  I  said  is  true,  that  they 
could  have  done  it  the  same  way  Parks  did  in  the  same  length 
of  time? 

A.  Yes.  I  don’t  think  that  any  one  of  those  men  had  a  much 
superior  method  of  irrigation  than  the  other  fellow.  They  mev 
their  problem  in  a  different  way. 

855  Q.  The  question  is,  whether  the  other  two  could  have 
irrigated  their  lands  successfully,  as  Mr.  Fox  did  his,  by 

running  the  water  at  12-hour  sets  instead  of  24-hour  sets. 


80  MAZINE  Z.  AND  JOSIE  R.  FOX  ET  AL.  VS.  HAROLD  L.  ICKES 

A.  I  rather  hate  to  answer  that  yes. 

Q.  I  do  not  insist  on  it. 

A.  And  yet  I  think  there  is  a  measure  of  truth  in  it. 

Q.  What  is  the  effect  of  a  high-water  table  on  the  amount  of 
water  required  for  irrigation  ? 

A.  Well,  insofar  as  the  water  table  exists  in  what  you  might 
term  the  root  zone  and,  furthermore,  since  there  is  a  capillary 
action  from  that  water  table  if  it  is  close  enough  to  the  surface — 
well,  there  would  be,  anyway;  there  would  &  capillary  action 
from  that  water  table — of  course  that  results  in  cutting  down  the 
water  requirements  or  moisture  requirements  of  any  soil  where  a 
water  table  exists. 

Q.  The  Parks  land  did  have  a  high-water  table  close  to  the 
surface  over  most  of  it,  did  it  not? 

A.  Well,  I  found  water  within  about  3*4  feet  of  the  surface  on 
the  lower  parts.  I  never  found  water  within  four  feet  on  the  most 
of  the  ranch. 

Q.  Did  you  find  it  within  six  feet  on  most  of  the  ranch? 

A.  I  didn’t  go  down  to  six  feet. 

Q.  You  heard  Mr.  Norton’s  testimony  that  he  did,  did  you  not? 
A.  If  he  said  he  did,  I  would  take  it  for  granted  that  he  did. 
Q.  That  he  found  the  water  table  within  six  feet  on  the  greater 
part  of  the  ranch  ? 

856  A.  Yes. 

♦  *  * 

REDIRECT  EXAMINATION 

*  *  * 

857  Q-  Would  you  state  that  it  is  generally  the  custom  and 
practice  in  the  lower  Valley,  when  the  farmers’  flumes  dry 

out,  that  they  use  open  ditches  in  preference  to  flumes? 

A.  Yes;  there  has  been  a  marked  tendency,  I  have  noticed.  I 
think  that  that  is  somewhat  due  to  economic  conditions,  however, 
to  some  extent. 

Mr.  Chaffee.  That  is  all. 

RE-CROSS-EXAMINATION 

Q.  It  is  your  idea  that  if  it  costs  money  to  maintain  a  flume  and 
you  can  get  free  water  to  make  up  for  the  losses  that  result  from 
open  ditches,  it  is  economical  to  use  the  open  ditches.  Is  not  that 
about  it  ? 

A.  No. 

Q.  You  did  mention  the  cost  of  maintaining  the  flume  as  the 
main  consideration. 

A.  That  is  a  factor,  of  course ;  but  I  would  not  agree  with  your 
idea  that  you  have  free  water,  because  I  don’t  think  there  is  but 
very  little  water  conserved  as  between  a  pretty  well  rotted  flume 
and  a  well  blanketed  head  ditch. 

858  Q.  I  am  not  talking  about  a  rotted-out  flume ;  I  am  talking 
about  a  good  one. 

A.  All  right.  If  we  had  a  new  flume,  then  I  would  say  you  could 
conserve  more  water  than  any  head  ditch  would. 
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Q.  It  is  just  a  business  proposition  with  you,  as  to  whether  you 
can  pay  the  cost  of  the  flume  cheaper  than  you  can  pay  the  cost 
of  buying  more  water,  if  you  are  paying  anything  for  that  water 
at  all ;  is  not  that  about  it? 

A.  It  means  that  about  every  two  years  you  are  going  to  renew 
the  flume  to  make  it  more  efficient  than  the  head  ditch. 

Q.  It  is  a  matter  of  your  costs  and - 

A.  I  would  say  the  expense  is  not  justified. 

Q.  It  would  not  be  unless  the  water  was  pretty  expensive, 
would  it? 

A.  No.  If  you  are  going  to  go  into  that  question,  the  point  is 
that  the  losses  in  your  head  ditch  are  conveyance  losses,  it  is  true, 
but  they  are  not  losses  in  the  sense  that  they  are  running  down 
a  drain  ditch  and  getting  away  from  your  land.  They  are  going 
into  your  soil.  You  are  getting  some  return  for  it. 

Q.  If  the  losses  are  going  into  your  ground  water  and  running 
off,  you  are  not  getting  any  return  from  that,  are  you? 

A.  No.  If  there  is  deep  percolation  you  do  not  get  any  returns 
from  it;  but  when  there  is  a  leak  and  it  is  running  out  into  your 
corrugations,  you  just  cut  down  your  flow  to  your  corrugations  and 
let  that  go. 

Q.  You  do  advocate  putting  in  flumes  where  the  lands  are  new  ? 

A.  Yes;  I  think  it  is  a  good  practice. 

859  Q.  On  account  of  saving  water? 

A.  Yes ;  and  saving  labor  costs,  too. 


S.  J.  Harrison 


DIRECT  EXAMINATION 

*  *  * 

865  Q.  (Read  by  reporter.)  State  whether  or  not  sufficient 
water  was  furnished  to  irrigate  the  land  after  it  was  seeded. 
A.  I  don’t  know  about  that.  I  don’t  know  as  I  know  if  we  h  id 
enough  water. 

*  *  * 


875  Q.  State  what,  if  any,  statements  you  made  to  the  water 
users  with  the  old  W.  I.  Company  contracts  to  get  them 

to  sign. 

A.  I  asked  them  to  sign  and  signed  myself  because  I  believed 
it  was  for  the  best  interests  of  the  land  owners  to  make  safe  their 
water  rights.  Why,  we  thought  we  had  that  when  we  came  to  tlliis 
country;  we  didn’t  have  to  wait  for  it.  But  Washington — well, 
I  talked  to  the  people  to  get  the  water  all  the  time,  and  it  was  a 
surprise  to  us  when  we  found  we  couldn’t  get  it. 

*  *  * 

876  Q.  What  was  the  general  reputation  as  to  those  water 
rights  with  respect  to  being  adequate  to  irrigate  the  land? 
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877  A.  They  was  suppose - ten  per  cent - supply. 

Reporter.  I  didn’t  hear  all  of  that  answer. 

Mr.  Chaffee.  That  was  supposed  to  add  to  the  supply  ten 
per  cent. 

By  Mr.  Stoutemyer  : 

Q.  How  much  did  you  say  ? 

A.  Ten  per  cent. 

Q.  Supposed  to  add  ten  per  cent  to  the  supply  ? 

A.  Yes. 

*  *  * 

878  CROSS-EXAMINATION 

Q.  In  answer  to  one  of  Mr.  Chaffee’s  questions  you  stated 

879  that  your  supplemental  contract  with  the  Government  was 
supposed  to  add  ten  per  cent  to  the  water  supply.  Was 

that  supposition  based  on  conversations  that  you  had  at  that 
time? 

A.  Yes,  sir;  otherwise  there  would  be  nothing  to  it. 

Q.  Did  you  have  conversations  to  the  effect  that  your  supple¬ 
mental  contract  would  add  ten  per  cent  to  your  water  supply 
with  the  Government  officials  and  employees? 

A.  They  were  the  only  ones  I  talkea  with. 

Q.  They  were  the  ones  with  whom  you  talked  in  arriving  at 
the  supposition  that  your  contract  would  add  ten  per  cent  to 
your — the  Government  contract  would  add  ten  per  cent  to  your 
water  supply  ? 

A.  Yes. 

Q.  Was  your  statement  that  the  old  water  right  holders  under 
the  Washington  Irrigation  Company  would  be  put  on  an  equality 
with  the  Government  water-rignt  lands  also  based  on  conversa¬ 
tions  which  you  had  with  the  Government  officers  at  that  time? 
A.  They  were  the  ones  I  was  referring  to. 

Q.  They  were  the  ones  to  whom  you  referred  ? 

A.  Yes. 

Mr.  Stoutemyer.  That  is  all. 

*  *  * 

Q.  Mr.  Harrison,  did  you  say  that  under  the  old  W.  I.  Com¬ 
pany  contracts  you  were  not  getting  enough  water  for  your  lands? 
A.  Yes. 

880  Q.  And  it  was  because  you  were  no.t  getting  enough 
water  under  the  old  W.  I.  Company  contracts  that  you  made 

the  supplemental  contract  with  the  United  States? 

A.  Yes. 

Q.  And  that  supplemental  contract  was  to  add  ten  per  cent  to 
the  water  supply  you  got  from  the  W.  I.  Company  contracts? 

A.  “Ten  per  cent”  was  the  expression  used. 

Q.  But  It  was - 

A.  (Interposing.)  That  is  all  they  had  to  say  to  express  our 
meaning. 
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Q.  And  it  was  your  understanding  that  that  old  Supplemental 
contract  would  put  you  on  an  equal  basis  with  the  Govemmenjt 
contracts? 

A.  Yes. 

*  *  * 


88 2 


Deposition  of  R.  J.  Core 

DIRECT  EXAMINATION 

*  *  * 


883  Q.  Who  was  to  sell  you  a  million  dollars  worth  of  water? 
Mr.  Cheadle.  That  was  objected  to  as  hearsay  evidence 

and  not  the  best  evidence  and  as  being  immaterial. 

(The  reading  of  the  deposition  was  resumed  as  follows:) 

Q.  Now,  who  was  to  sell  you  the  million  dollars  worth  of  water!? 
A.  The  Reclamation  Bureau  of  the  Government. 

884  Mr.  Cheadue.  That  was  objected  to. 

Mr.  Chaffee.  We  will  cross  that  out.  I  will  cross  thes|e 

out,  because  they  are  not  necessary. 


895 


cross-examination 


/ 


Q.  Were  you  a  director,  Mr.  Core,  at  the  time  that  your  Board 
adopted  a  resolution  deciding  that  the  amount  of  the  water  right 
to  the  Old  Supplemental  lands  had  never  been  determined  anfl 
asking  the  Secretary  to  send  a  man  out  here  to  make  an  investigs.- 
tion  and  determination?  That  was  the  resolution  that  led  to  Mr. 
Johnson’s  visit  and  investigation. 

A.  I  don’t  remember  a  resolution  to  that  effect,  but  I  remember 
a  conversation  in  that  meeting  in  Yakima  to  that  effect. 

Q.  And  you  think  the  resolution  was  probably  adopted  aftelr 
you  resigned? 

896  A.  It  may  have  been ;  I  don’t  remember  about  that  reso¬ 
lution.  I  remember  that - 

Q.  (Interposing.)  But  you  recall  there  was  a  conversation — L- 

A.  (Interposing.)  In  the  meeting  at  Yakima. 

Q.  To  that  effect? 

A.  Yes. 

Q.  You  referred,  Mr.  Core,  to  the  fact  that  at  times  that  thetfe 
was  a  shortage  of  water,  that  there  was  in  some  years  that  you  were 
cut  off,  by  the  gradual  reduction  in  the  water  supply  ? 

A.  One  or  two  years  in  the  whole  period.  There  never  was  any 
serious  damage  done,  though,  because  the  real  shortage  never  came 
until  late  in  the  season,  and  so  far  as  I  know  there  never  was  anjy 
material  damage.  We  managed  to  get  along. 

Q.  Can  you  tell  me  which  were  the  short  water  years  when  yoju 
didn’t  get  the  extra  water,  and  couldn’t  even  get  full  service  of  tpe 
three  acre-foot  basis  ? 


84  MAZINE  Z.  AND  JOSIE  R.  FOX  ET  AL.  VS.  HAROLD  L.  ICKES 

!  A.  No;  I  can’t  remember  the  years  in  particular.  I  know  there 
was  one  year,  the  shortest  year,  why,  they  came  along  while  I  was  a 
director.  Now,  what  year  it  was  I  can’t  remember,  but  there  was 
one  year  that  the  reservoirs  didn’t  fill.  We  started  out  with  a 
shortage.  But  the  natural  flow  of  the  river  and  the  reservoir  water 
furnished  a  sufficiency  up  until  late  in  the  season,  and  then  from 
that  on  there  was  very  little  water. 

Q.  You  do  recall  at  the  time  that  when  there  was  a  shortage 
you  didn’t  get  the  extra  water? 

897  A.  No ;  we  didn’t.  We  didn’t  during  that — now,  I  think 
in  the  spring  I  got  excess  water,  and  the  Reclamation  people 

told  us  about  the  shortage,  and  they  urged  us  to  go  ahead  and  use 
as  long  as  we  could  the  natural  flow  of  the  river,  they  urged  us 
'to  go  ahead  and  use  all  we  could  during  that  time. 

Q.  Whenever  the  shortage  reached  me  point  where  they  could 
'not  furnish  you  extra  water  without  infringing  on  the  right  of 
someone  else,  you  didn’t  get  any  other  water  after  that? 

A.  No;  not  after  that;  no. 

Q.  Do  you  recall  the  time  you  referred  to  in  1931,  the  Kittitas 
Project  was  under  construction  and  the  canals  were  approaching 
completion? 

A.  I  remember  that ;  yes. 

Q.  In  1931,  I  think,  the  Kittitas  canal  began  diverting  water, 
did  it  not  ? 

A.  In  1931  or  ’32. 

Q.  And  increased  quite  rapidly  ? 

A.  I  know  I  made  a  trip  up  there,  and  that  must  have  been  in 
’31  or  ’32,  I  don’t  know  which  year  it  was,  I  went  up  there  at  the 
1  time  they  had — it  was  a  kind  of  celebration  and  opening;  we  drove 
out  over  the  project,  but  I  don’t  think  at  that  time — they  hadn’t 
commenced  to  deliver  the  water  at  that  time. 

Q.  But  it  was  under  construction  at  that  time  and  approaching 
completion  ? 

A.  Yes;  I  know  they  were  building  a  big  siphon  ten  or  twelve 
feet  across  the  canyon,  and  we  stood  and  watched  them  work. 

898  There  might  have  been  a  diversion — I  think  probably  there 
was  a  diversion  up  above  that  big  siphon. 

!  Q.  The  Kittitas  canal  was  approaching  completion,  but  the  Cle 
'  Elum  reservoir  had  not  yet  been  started  at  that  time? 

A.  I  don’t  think  it  had ;  no. 

Q.  And  one  of  the  reasons  for  the  discussion  was  the  desirabil¬ 
ity  of  getting  the  Cle  Elum  reservoir  constructed  ? 

A.  Yes. 

Q.  And  you  knew  that  if  it  weren’t  constructed,  the  Kittitas 
canal  taking  all  its  contract  share  of  the  water,  those  years  of 
'  shortage  would  come  much  more  frequently,  would  they  not? 

A.  Well,  of  course,  if  they  took  our  water  away  from  us,  they 
could  make  it  as  short  as  they  wanted  to. 

Q.  Regardless  of  how  much  water,  if  they  took  their  share  of 
the  water  it  would  affect  the  frequency  of  the  shortages? 
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A.  Well,  we  were  to  have  our  water  first.  If  they  took  our 
water  away  from  us,  and  that  is  what  they  undertook  to  do  even 
when  they  had  it,  that  would  be - 

Q.  (Interposing.)  Well,  that  would  be  a  question  of  law 
whether  it  was  your  water  or  their  water;  if  they  took  their  pro 
rata  share  it  was. 

A.  Well,  I  don’t  know  where  their  share  came  in,  until  we  got 
our  share. 

Q.  Well,  your  contract  provides  for  a  pro  rata  reduction  on  a 
great  majority  of  those - 

899  A.  (Interposing.)  There  was  nothing  in  my  contract 
said  anything  about  that. 

Q.  Didn’t  all  of  your  Public  Notice  contracts  provide  for  so 
much  thereof  as  shall  constitute  the  pro  rata  share  of  the  water 
supply  that  is  available  for  the  irrigable  acreage  ? 

A.  Mr.  Stoutemyer,  I  never  examined  one  of  those  contracts^ 
but  I  think  probably  that  is  it  all  right.  I  am  better  posted - 

Q.  (Interposing.)  I  am  not  asking  you  for  your  opinion  as  to 
your  rights  and  theirs,  and,  of  course,  if  you  think  it  was  your 
water  you  have  that  privilege  until  the  Court  decides  the  other 
way ;  but  what  I  am  trying  to  get  at  was  the  fact  that  canal  system 
was  under  construction,  about  ready  to  take  water,  and  the  Cle 
Elum  reservoir  had  not  been  constructed,  and  even  without  the 
Kittitas  canal  there  had  been  several  years  of  shortage  ? 

A.  No;  not  several  years;  no.  1  can’t  never  remember  more 
than  one  or  two  years  when  there  was  a  shortage. 

Q.  One  back  in  1915,  quite  a  severe  shortage,  or  was  that  before 
your  time? 

A.  That  was  before  I  was  a  director,  but  I  have  been  here  on  this 
project  for  thirty-four  vears. 

Q.  Then  whenever  there  were  those  shortages  so  long  as  the 
shortage  lasted  you  didn’t  get  extra  water  over  the  three  acre- 
feet? 

A.  Not  if  the  shortage  came,  of  course,  but,  now,  then,  we 

900  always  did  have  a  sufficiency,  plenty  of  it,  right  up  until  late 
in  the  season.  The  natural  flow  of  the  river  would  give,  us 

that,  you  know. 

Q.  The  natural  flow  usually  went  down  so  they  had  to  begin, 
drawing  storage  water  about  the  5th  of  July? 

A.  Yes;  usually. 

Q.  And  those  times  when  you  could  get  extra  water  it  always 
happened  when  there  could  be  surplus  water  supplied  without 
affecting  anybody  else? 

A.  Yes;  and  whenever,  now,  the  reservoirs  weren’t  full,  and 
there  was  liable  to  be  a  shortage,  they  would  urge  us  to  use  all  the 
water  that  we  could  and  have  our  places  wet  when  they  had  the 
water.  Well,  now,  then,  usually  when  the  shortage  came  most  of 
us  was  well  prepared  for  it.  I  was.  I  never  had  any  particular 
sufferings. 

Q.  That  privilege  of  using  extra  water  in  the  spring  or  without 
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extra  charge  is  one  that  is  still  available  unde  the  Public  Notice 
now  in  effect,  is  it  not  ? 

A.  I  don’t  know — well,  since  that  injunction  got  to  work,  why, 
of  course. 

Q.  I  refer  to  the  annual  public  notice  now  in  effect  under  which 
there  is  a  charge  for  extra  water,  but  only  in  June,  July,  and 
August. 

A.  I  tell  you,  Mr.  Stoutemyer,  since  I  went  off  the  Board,  I 
haven’t  paid  much  attention  to  those  orders  that  come.  Now, 
while  I  was  a  director  of  the  District  I  kept  well  posted  on  all  of 
those  orders,  and  whenever  I  saw  anything  in  the  press,  I  read 
everything.  I  aimed  to  keep  myself  well  informed.  Well,  now, 
since  I  have  been  off  the  Board,  I  have  paid  but  little  atten- 

901  tion  to  those  things.  I  have  attended  to  my  own  knitting. 

Q.  Well,  that  is  true,  that  the  annual  public  notices  as 
now  issued  and  as  issued  each  year  by  the  Secretary,  do  still  give 
the  privilege  of  using  extra  water  in  the  spring  when  the  flood 
water  is  available. 

A.  I  think  so. 

Q.  And  that  condition  has  not  been  changed. 

A.  No ;  except  that  one  year  when  they  shut  it  off  when  they  had 
lots  of  it.  They  shut  it  off  that  one  year. 

Q.  But  that  didn’t  occur  in  the  spring,  did  it? 

A.  Well,  it  was  along  in  June. 

Q.  But  it  has  never  even  in  that  year  been  cut  off  in  the  spring? 

A.  No ;  they  didn’t  commence  it,  you  know - 

Q.  (Interposing.)  So  the  privilege  of  using  flood  water  in 
the  spring  has  always  been  available? 

A.  Yes. 

Q.  And  still  is  if  it  can  be  secured  without  taking  it  from 
someone  else.  That  is  all. 

*  *  * 

REDIRECT  EXAMINATION 

*  *  * 

902  Q.  Now,  I  will  ask  you  if  you  know  whether  or  not  the 
water  requirements  of  different  soils,  in  this  Division  are 

different  or  not  ? 

A.  Oh,  they  are  all  different.  There  is  no  piece  of  land. 

Mr.  Cheadle.  That  was  objected  to.  We  object  to  this  question 
and  all  this  line  of  questioning  on  the  ground  that  the  witness  is 
not  qualified  to  give  opinion  evidence  as  to  the  duty  of 

903  water,  and  on  the  further  ground  that  the  matter  for  the 
determination  of  the  duty  of  water  is  vested  in  the  Secretary 

by  the  contract  and  agreement  of  the  parties. 

Mr.  Chaffee.  It  is  just  a  general  question.  He  had  observation 
of  the  different  ones.  I  do  not  know  that  it  is  necessary  to  encum¬ 
ber  the  record.  We  have  had  it  from  so  many  witnesses. 

The  Court.  Very  well. 


*  *  * 
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911  F.  E.  Fyfe 

*  *  * 

DIRECT  EXAMINATION 

*  *  * 

930  Q.  Were  any  further  meetings  had?  Did  this  matter 
come  up  at  a  future  time  with  the  Board  of  Directors? 
A.  The  next  meeting  was  early  in  October,  about  the  seventh 
of  October,  that  we  again  met  at  Mr.  Preston’s  office  in  Yakima 
with  Mr.  Preston  and  Mr.  Stoutemyer.  Mr.  Stoutemyer  stated 
that  day  that  a  study  of  the  old  supplemental  water-right  lands 
would  be  made  in  1931  and  that  a  determination  would  be  reached 
from  that. 

Q.  Was  there  something  said  that  Mr.  Stoutemyer  had  changed 
his  view  from  a  former  statement  made  as  to  how  they  were  going 
to  handle  those  old  supplemental  water  rights? 

A.  Yes.  Mr.  Williamson,  our  attorney,  said  that  Mr.  Stoute¬ 
myer  had  changed  his  views  somewhat  on  the  water  rights  and, 
had  agreed  to  make  a  study  of  the  water  rights  in  1931. 

*  *  * 

949  cross  examination 

*  *  * 

950  Q.  What  were  the  years  when  you  rode  ditch,  Mr.  Fyfe  ? 
A.  If  I  remember  correctly,  I  started  in  in  the  spring 

of  1911  or  1912,  and  I  think,  if  I  remember  right,  it  was  up  until 
the  spring  of  1917. 

Q.  Did  the  years  when  you  rode  ditch  include  any  of  the  years 
that  have  been  referred  to  as  the  low  water  years  ? 

A.  Well,  I  don’t  know  whether  they  have  been  referred  to  or 
not.  1915  was  a  low  year. 

Q.  Do  you  indorse  the  statement  which  was  made  by  Mr.  R.  J 
Core,  one  of  the  other  directors,  that  this  practice  of  delivering 
extra  water  on  what  has  been  referred  to  as  the  “holler”  systeni 
was  not  applied  on  the  occasion  of  low  water  years? 

A.  The  holler  system? 

Q.  I  am  asking  whether  it  is  true,  as  stated  by  Mr.  Core,  thafj; 
the  low  water  years  were  exceptions  to  that  practice  ? 

A.  Well,  in  the  low  water  years,  in  1915,  of  course,  the  water 
was  so  low  part  of  the  time,  on  part  of  the  system,  that  the  “holler” 
system  didn’t  do  much  good. 

Q.  The  point  is  that  it  was  only  when  there  was  surplus  water , 
and  not  when  the  water  was  low,  that  this  system  applied;  is  nol; 
that  correct  ? 

A.  I  don’t  know.  I  wouldn’t  say  that. 

Q.  You  never  took  water  away  from  a  man  who  was  not 

951  getting  more  than  his  3  acre-feet  in  order  to  give  extri 
water  to  somebody  in  excess  of  his  measurement,  did  you5 

A.  No,  sir;  I  don’t  know  that  I  ever  did. 

Q.  And  when  the  river  got  down  to  the  point  where  you  could 
not  give  this  extra  water  without  depriving  somebody  else  of  his 
water,  you  did  not  give  him  the  extra  water,  did  you  ? 
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A.  No,  sir.  It  was  based  on  whether  we  had  it  or  not. 

Q.  Do  you  remember,  Mr.  Fyfe,  that  for  a  number  of  years, 
including  1917,  which  was  one  of  the  years  when  you  were  riding 
ditch,  and  for  some  years  thereafter  down  to  and  including  1923, 
there  was  always  an  extra  charge  made  on  the  public  notice  lands, 
an  operation  and  maintenance  charge,  for  all  water  delivered 
over  2, 2 y2  or  3  acre-feet  applicable  to  the  different  classes? 

A.  I  was  not  much  familiar  with  that  at  that  time.  I  quit  in 
the  spring  of  1917. 

Q.  But  you  do  know  that  in  those  years  and  for  a  good  many 
years  afterwards  there  was  an  operation  and  maintenance  charge 
made  for  extra  water  delivered  ? 

A.  An  operation  and  maintenance  charge ;  yes. 

Q.  Did  you  know  that  that  charge  in  1916  or  1917,  down  to 
1923,  inclusive,  was  based  on  all  the  extra  water  delivered  over 
2  acre-feet  on  the  Class  A,  2 y2  on  the  Class  B  and  over  3  on  the 
Class  C  lands? 

A.  No.  I  was  not  familiar  with  the  charge  right  about  that 
time  and  just  how  they  did  work  it. 

Q,  You  did  not  know  anvthing  about  the  charge;  you  were  just 
delivering  water.  Was  that  it ? 

952  A.  No.  Between  the  time  of  1917  and  1922  I  was  on  the 
farm  and  had  nothing  to  do  with  that  part  of  it. 

Q.  Were  you  not  a  member  of  the  Board  then? 

A.  In  the  spring  of  1922. 

Q.  Didn’t  you  know  as  a  member  of  the  Board  in  1922  and  1923 
that  that  was  the  basis  of  the  application  of  O.  &  M.  charges,  and 
extra  charges  was  made  for  all  water  over  2,  2VL>^  or  3  acre  feet? 

A.  I  knew  they  had  such  a  charge  there.  I  spoke  to  Mr.  Heinz 
about  it,  and  he  stated  it  was  just  a  base  charge. 

Q.  And  even  as  late  as  1930  there  was  an  O.  &  M.  charge  for  extra 
water  on  public  notice  land,  was  there  not  ? 

A.  Yes. 

*  *  * 

953  Q.  But  in  the  earlier  years,  1922  and  1923  and  the  previous 
years,  and  down  to  the  years  immediately  proceeding  1932, 

that  extra  O.  &  M.  charge  applied  to  all  the  water  in  the  spring 
as  well  as  in  the  later  part  of  the  season,  did  it  not? 

A.  The  extra  rental  charge? 

Q.  Was  there  not  an  Operation  and  Maintenance  charge  in  1917 
to  1923  on  all  water  used  in  excess  of  the  basic  amount,  whether 
it  was  received  in  the  spring  or  other  parts  of  the  season  ? 

A.  I  don’t  remember  that  for  the  full  season. 

Q.  What  is  your  practice  on  your  farm,  Mr.  Fyfe,  as  to  the 
length  of  time  you  ordinarily  allow  water  to  run  in  one  place 
before  you  change  it  to  another  set  ? 

A.  From  12  to  24  hours. 

Q.  Do  you  ordinarily  let  it  run  12  hours  or  24  hours? 

A.  I  would  say,  on  mine  it  is  about  50-50,  on  account  of  the 
topography  of  the  land. 

Q.  What  is  the  length  of  runs  on  your  land  ? 
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A.  That  would  vary  a  lot,  too,  just  as  an  average.  I  have 

954  them  anywhere  from  a  few  feet  long  to  probably  five  or  six 
hundred  feet  long.  Probably  around  350  feet  would  be 

the  average. 

Q.  On  your  inspection  of  these  three  farms  did  you  notice 
whether  they  vrere  being  irrigated  with  open  ditches  or  by  means 
of  pipes  or  flumes  ? 

A.  Most  of  them  have  open  ditches. 

Q.  That  was  altogether  true,  was  it  not? 

A.  I  think,  pretty  much;  yes.  There  was  some  pipe  on  the  Fox 
place.  There  was  a  siphon.  But  I  think,  generally  speaking,  it 
was  more  by  open  ditches. 

Q.  Is  it  not  true,  Mr.  Fyfe,  that  there  are  a  great  many  of  the 
farmers,  particularly  on  the  old  supplemental  lands,  using  flumes 
to  distribute  their  water,  or  pipes? 

A.  Well,  no;  I  wouldn’t  say  so,  any  more  than  the  others.  Of 
course  that  would  depend  a  lot. 

Q.  There  are  a  great  many  who  are  doing  that  ? 

A.  There  are  lots  of  flumes  on  the  project;  yes. 

Q.  Are  there  not  a  great  many  pipe  lines  also? 

A.  Yes;  there  are  pipe  lines. 

Q.  Is  it  not  a  fact,  Mr.  Fyfe,  that  in  connection  with  the  opera¬ 
tion  and  maintenance  of  these  branch  ditches  of  certain  capacity 
which  are  maintained  by  the  District  over  which  you  have  some 
supervision,  you  have  been  and  are  now  substituting  pipe  lines  in 
some  cases  for  open  ditches  ? 

A.  Yes;  in  some  cases. 

Q.  Why  do  you  do  that? 

A.  Well,  some  of  them  do  it  because  in  the  long  run  it  is  less 
expensive,  the  overhead  and  the  upkeep. 

Q.  Do  they  not  also  conserve  water? 

955  A.  Yes;  they  do  that. 

Q.  Mr.  Fyfe,  you  have  referred  to  certain  lands  as  sandy, 
gravelly  lands  which  you  designated  as  marginal  lands. 

A.  Not  always  as  to  the  sandy  lands. 

Q.  Do  you  consider  any  of  these  three  farms  to  which  you  have 
referred  as  coming  within  that  classification  of  marginal  lands? 

A.  No;  I  would  not,  exactly. 

Q.  Did  you  hear  any  testimony  to  the  effect  that  there  is  a  large 
part  of  the  Parks  land  which  has  a  water  table,  over  half  of  it, 
between  two  and  six  feet  from  the  surface? 

A.  Yes. 


Q.  Does  a  high  water  table  have  any  effect  on  the  amount  of 
water  involved  in  irrigating  the  land? 

A.  Well,  sometimes  it  might  and  sometimes  it  might  not.  Occa¬ 
sionally  it  is  necessary  to  use  quite  a  lot  of  water,  maybe,  on  a 
piece  of  land  where  the  water  table  is  fairly  close. 

Q.  Is  it  not  a  fact,  Mr.  Fyfe,  that  there  are  thousands  of  acres 
ir.  that  district  which  require  drainage  and  have  been  seeped  or 
water-logged  ? 

A.  Yes. 


i 


90  MAZINE  Z.  AND  JOSIE  R.  FOX  ET  AL.  VS.  HAROLD  L.  ICKES 

Q.  And  is  it  not  to  a  large  extent  that  class  of  lands  which  have 
come  to  the  District  because  they  were  damaged  by  too  much  water 
rather  than  by  having  too  little  ? 

A.  Well,  not  always,  Mr.  Stout emyer.  We  have  a  lot  of  rocky 
lands  that  never  have  been  put  in,  that  are  in  the  District,  and  have 
to  carry  the  overhead  of  somebody  else  on  them. 

Q.  You  say  it  is  not  always  seeped  or  water-logged  lands  which 
come  to  the  District,  but  that  there  is  also  some  rocky 
956  land  ? 

A.  Yes. 

Q.  But  there  is  a  very  large  part  of  the  land  that  has  come  to  the 
District  which  was  of  the  class  that  had  too  much  water  on  it  rather 
than  too  little  ? 

A.  Well,  I  don’t  know  about  a  large  part  of  it.  I  wouldn’t  just 
want  to  say  that. 

Q.  Would  you  say  there  was  more  than  half  of  it  that  was  in 
that  class? 

A.  I  would  say  probably  half,  or  maybe  less. 

Mr.  Stoutemyer.  That  is  all,  Mr.  Fyfe. 

REDIRECT  EXAMINATION 

*  *  * 

958  Q.  State  what  observations,  if  any,  you  have  made  in 
connection  with  the  holding  or  retention  of  irrigation  water 

upon  the  lands  in  the  Mabton  division,  where  the  Ottmuller  and 
Fox  lands  are  located,  as  compared  with  the  better  class  of  lands 
in  the  rest  of  the  division. 

Mr.  Stoutemyer.  That  is  objected  to,  as  the  witness  has  not 
shown  any  qualification  to  answer  it. 

The  Court.  Overruled. 

A.  Well,  I  don’t  know  whether  I  could  answer  that,  anyway, 

that  part  of  it.  The  heavier  land - 

The  Court.  If  he  does  not  know  he  cannot  answer  it. 

Mr.  Chaffee.  Very  well,  your  Honor.  I  did  not  know. 

*  *  * 

959  Deposition  of  Ben  Berry 

*  *  * 

966  CROSS-EXAMINATION 

*  *  * 

967  Q.  Your  knowledge  is  limited  to  the  fact  that  you  did 
grow  crons  successfully  with  the  water  you  had  on  the  land ; 

is  that  not  true  ? 

A.  Yes,  sir. 

Q.  You  did  not  experiment  with  that  farm  bv  actually  trying 
out  what  would  be  produced  with  three  acre  feet  or  four  acre 
feet  or  four  and  a  half  acre  feet  ? 

A.  No,  sir. 

Q.  You  merely  know  that  you  produced  crops  successfully  with 
the  water  that  you  did  have  ? 

A.  Yes,  sir. 

Q.  Did  you  make  any  soil  borings  on  that  land  ? 
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A.  Well,  nothing  any  more  than  possibly  digging  a  hole  now 
and  then. 

Q.  How  deep  is  it  to  ground  water  in  the  place  where  the 
ground  water  is  closest  to  the  surface? 

A.  I  couldn’t  tell  you. 

Q.  How  many  years  have  you  been  familiar  with  the  crops 
grown  on  that  land  ? 

A.  Since  1914. 

Q.  Had  the  lands  been  in  cultivation  for  some  years  prior  to 
that  time  ? 

A.  The  land  was  put  under  cultivation  if  I  remember  correctly 
in  1912. 

Q.  How  does  the  amount  of  alfalfa  per  acre  produced 

968  at  the  present  time  compare  to  what  it  did  in  1914  and 
shortly  after  that  time? 

A.  Well,  I  think  it  is  practically  the  same. 

Q.  Hasn’t  it  been  falling  off  in  tonnage,  would  you  say? 

A.  Not  to  my  knowledge. 

Q.  Would  you  say  the  crop  reports  would  show  the  falling  off 
in  tonnage? 

A.  No;  I  couldn’t  say  that. 

Q.  Do  you  know  how  to  measure  water? 

A.  No,  I  couldn’t  say  that  I  really  do.  I  know  what  was  deliv¬ 
ered  over  the  weir  when  it  was  measured. 

Q.  Aside  from  a  statement  that  was  received  as  to  the  measure¬ 
ment  over  some  weir  which  supplied  several  different  farms,  you 
would  have  no  knowledge  of  how  much  water  was  actually  used, 
would  you? 

A.  No. 

Q.  You  wouldn’t  have  any  way  of  knowing  at  all  as  to  how  much 
water  was  actually  turned  out  on  any  particular  field  ? 

A.  No. 

Q.  Without  being  able  to  measure  water,  and  without  being  able 
to  tell  how  much  water  was  applied  and  without  having  made  any 
experiments  as  to  what  the  result  would  have  been  with  lesserl 
water,  you  feel  you  are  qualified  to  testify  as  an  expert  witness 
on  the  duty  of  water? 

A.  I  think  I  would  know  when  a  crop  would  need  water  and 
when  it  didn’t. 

Q.  How  could  you  know  how  much  water  it  would  need 

969  need  when  you  couldn’t  measure  the  water  to  know  how 
much  water  was  used  ? 

A.  You  know  you  don’t  put  the  water  on  until  your  crops  start 
to  grow  and  you  can  easily  tell  whether  they  are  getting  too  much 
or  not  enough. 

Q.  How  do  you  know  what  quantity  is  necessary  to  produces 
crops  when  you  cannot  measure  it? 

A.  Well,  it  seems  to  me  that  is  very  easily  seen. 

Q.  Suppose  you  turned  water  on  a  certain  field  and  it  was  n 
alfalfa,  and  it  was  producing  a  good  crop  of  alfalfa,  how  woulc. 
you  know  how  much  water  it  was  that  produced  that  crop? 
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A.  I  couldn’t  tell  you  particularly,  but  I  know  I  could’t  tell  how 
much  water  it  would  take  to  produce  that  very  crop  because  your 
water  is  used  for  several  different  purposes,  and  several  different 
crops. 

Q.  You  wouldn’t  know  at  all ;  you  couldn’t  tell  ? 

A.  Why  not  ? 

Q.  You  -just  said  you  didn’t  know  how  to  measure  it. 

A.  No,  but  I  know  when  a  crop  is  being  produced  all  right. 

Q.  All  you  know  is  from  the  water  received  there  was  a  good 
crop  produced? 

A.  Yes,  sir;  that  is  all  I  know. 

Q.  And  that  is  the  total  of  your  information  ? 

A.  Yes,  sir. 

*  *  * 

970  Deposition  of  W.  W.  Harrington 

*  *  * 

977  CROSS-EXAMINATION 

*  *  * 

978  Q.  Do  you  know  how  to  measure  water  ? 

A.  No,  sir. 

Q.  All  you  know  about  it  is  that  the  amount  he  got  on 

979  that  place  was  sufficient  to  raise  most  excellent  crops,  and 
he  raised  most  excellent  crops? 

A.  Well,  that  is  the  way  I  would  judge  it,  because  he  had  good 
crops,  and  it  didn’t  show  he  over-irrigated. 

Q.  You  never  made  any  tests  or  experiments  on  that  place  as  to 
how  much  crop  would  be  grown  with  any  given  amount  of  water, 
did  you  ? 

A.  No,  sir. 

Q.  You  never  made  any  experiments  to  determine  whether  good 
crops  would  have  been  grown  on  a  lesser  amount  ? 

A.  No,  sir. 

Q.  All  you  know  is  that  the  amount  was  sufficient  to  grow  very 
good  crops. 

A.  Very  good  crops;  yes,  sir. 

Q.  Do  you  know  how  deep  it  is  to  water  on  the  Parks  place  ? 

A.  No,  sir;  I  couldn’t  tell  you  that. 

Q.  You  weren’t  in  that  part  of  the  country  when  it  was  first 
settled,  were  you? 

A.  No,  sir.  My  first — I  moved  in  the  spring  of  1920. 

Q.  Have  you  observed  the  fact  that  production  of  alfalfa  has 
been  falling  off  in  that  section  in  recent  years  as  compared  to  the 
early  years? 

A.  Yes,  sir. 

Q.  Is  the  Parks  place  irrigated  by  open  ditches  or  the  water 
distributed  through  flumes  to  the  land  ? 

A.  I  think  now  it  is  mostly  irrigated  by  open  ditches.  When 
I  first  came  there  part  of  it  was  open  ditches  and  part  of  it  was 
flume. 

980  Q.  Do  you  know  what  is  the  length  of  the  longest  irriga¬ 
tion  furrow  or  corrugation  through  which  the  water  is  run? 


MAZINE  Z.  AND  JOSIE  R.  FOX  ET  AL.  VS.  HAROLD  L.  ICKES 


93 


A.  On  Mr.  Parks’  place  ? 

Q.  Yes. 

A.  Oh,  I  imagine  the  longest  is  probably  thirty  or  thirty-five 
rods.  I  couldn’t  say  for  sure. 

Q.  Are  those  longest  rows  open  ditches? 


A.  Yes,  sir. 


un 


Q.  What  is  the  greatest  length  of  time  the  water  has  been  r 
on  any  one  place  on  the  Parks  place  so  far  as  you  have  observed? 

A.  Well,  I  couldn’t  say  that,  because  I  haven’t  done  the  irrigat¬ 
ing.  If  I  had  done  the  irrigating  I  would  know. 

Q.  You  don’t  know  that? 

A.  No. 

Q.  Did  you  ever  make  any  soil  borings  or  test  holes  in  that  sjoil 
to  determine  the  character  of  the  underground  layer? 

A.  No,  sir ;  I  have  not. 


988 


Deposition  of  Fred  Anderson 

*  *  * 

cross-examination 


h? 


Q.  Now,  how  far  is  your  land  from  the  nearest  drainage  ditcj 

A.  A  quarter  of  a  mile. 

Q.  Why  was  that  drainage  canal  put  in,  do  you  know  ? 

A.  The  Government  put  in  the  Silver  Creek  spillway,  and  that 
is  the  closest  drain  to  my  lands. 

Q.  "Was  there  need  for  drainage? 

989  A.  Well,  at  the  time  that  spillway  was  put  in,  that  spill¬ 
way  wasn’t  put  in  for  a  drainage  ditch.  It  was  put  in 
carry  off  when  they  had  to  empty  the  canal  because  they  built 
that  ditch  to  carry  the  canal. 

Q.  It  serves  both  as  a  drain - 

A.  (Interposing.)  It  serves  both  as  a  drain  and  spillway. 

Q.  How  far  is  it  to  the  nearest  drain  that  was  put  in  exclusively 
for  drainage  purposes  ? 

A.  It  is  just  about  half  a  mile. 

Q.  Why  was  that  drain  put  in? 

A.  Because  it  was  necessary  to  drain  the  higher  ground  ab<j>ve 
me  to  keep  the  low  lands  from  being  swamped  with  water. 

Q.  Had  any  of  the  lower  lands  been  swamped  with  water? 

A.  Not  since  that  drain  was  put  in. 

Q.  Had  it  been  before  that  ? 

A.  Yes. 

Q.  WTiat  effect  did  that  surplus  water  have  upon  it?  DidJ 
bring  up  alkali  ? 

A.  In  some  areas  it  did. 


it 
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990  Q.  You  do  know  that  there  is  a  large  amount  of  land 
on  the  Sunnyside  Division  or  Project  that  has  been  injured 

by  seepage  and  alkali,  do  you  not  ? 

A.  Yes;  there  has  been  quite  a  bit  of  land  that  has  been  injured 
that  way  because  there  has  been — the  lay  of  the  land,  it  has  been 
due  to  where  they  don’t  have  any  possible  drainage  there,  and  they 
are  just  in  a  kind  of  box  where  this  water  naturally  goes  to. 

Q.  How  long  ago  did  you  first  observe  the  growth  of  alfalfa  in 
your  vicinity? 

A.  Oh,  I  wouldn’t  attempt  to  say — about  twenty  years. 

*  *  * 

991  Q.  Isn’t  it  a  fact,  Mr.  Anderson,  that  the  production  of 
alfalfa  per  acre  generally  throughout  that  section  of  the 

project  has  run  down  very  materially  in  the  last  fifteen  or  twenty 
years? 

A.  Yes. 

Q.  How  deep  is  it  to  water  on  your  place,  the  lowest  part 
of  it? 

A.  The  lowest  part  is  about  five  feet. 

Q.  Do  you  know  how  deep  it  was  to  water  when  that  place 
was  first-taken  up  ? 

A.  No,  I  do  not. 

Q.  Mr.  Anderson,  when  the  ground  water  is  within  five  feet  of 
the  surface,  isn’t  there  a  tendency  for  the  alkali  to  come  to  the 
surface  ? 

A.  No. 

Q.  How  close  would  it  have  to  be  before  alkali  would  come 
to  the  surface  ? 

A.  About  three  feet. 

Q.  In  other  words,  a  difference  of  two  feet  in  the  ground  water 
would  bring  it  to  the  point  where  alkali  would  begin  to  show  up 
on  the  surface  ? 

A.  Yes. 

Q.  Do  you  know  how  many  acres  have  been  injured  by  seepage 
and  alkali  in  the  Sunnyside  Division  of  the  Yakima  Project? 

A.  No,  I  don’t. 

Q.  Do  you  know  how  much  water  is  actually  consumed  in  the 
plant  growth,  in  the  growing  of  crops  when  irrigated,  that 

992  is,  how  much  water  in  acre  feet  is  actually  used  up  in  pro¬ 
ducing  the  crop,  and  how  much  runs  off  in  deep  percolation 

or  surface  waste  ? 

A.  Well,  I  could  say  that  I  have  observed  it  on  my  own  land, 
that  it  takes  six  acre  feet  or  more  to  grow  a  crop,  and  you  won’t 
have  any  runoff. 

Q.  You  are  referring  to  surface  runoff;  I  am  asking  now  as 
to  how  much  of  that  water  as  applied  on  the  land,  <*ets  out  in 
seepage  and  how  much  is  actually  used  in  plant  production. 

A.  I  don’t  know  that. 

Q.  You  have  never  made  any  experiments  to  determine  any¬ 
thing  of  that  kind,  have  you  ? 
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A.  No.  * 

Q.  Have  you  ever  done  any  experimental  work  on  duty  of 
water  tests  to  determine  just  how  much  crop  is  grown  with  dif¬ 
ferent  amounts  of  water? 

A.  Well,  on  some  crops  I  have  done  some  experimental  work, 
but  on  the  majority  of  the  crops  I  haven’t  because  we  know  just 
about  how  much  it  takes,  and  I  think  it  is  past  the  stage  of  experil- 
mental  work  with  those  farms. 

Q.  Do  you  know  how  to  measure  water  so  that  you  could  tell 
how  much  water  was  running  onto  a  field  that  was  beini 
irrigated  ? 

A.  Just  what  do  you  mean  by  that  question? 

A.  I  mean,  do  you  know  how  to  measure  the  water  flowing  in  i 
ditch  so  you  could  tell  how  much  water  was  flowing  onto  a  field 
being  irrigated  from  the  ditch? 

A.  Well,  we  know  how  much  water  we  get  over  the  weir,  and 
that  is  all  we  get. 

993  Q.  But  as  to  the  amount  of  water  delivered  on  any  field 
you  would  not  know  how  to  determine  that  ? 

A.  No. 

Q.  So  you  wouldn’t  know  as  to  any  particular  field  how  much 
water  was  actually  used  in  producing  a  crop  on  that  field? 

A.  (Pause.) 

Q.  Did  you  answer  the  question  ? 

A.  No;  I  am  just  trying  to  get  at  your  meaning  or  just  whai; 
do  you  mean  by  the  question  ? 

Q.  (Read  by  reporter.)  So  you  would  not  know  as  to  any 
particular  field  how  much  water  was  actually  used  in  producing 
a  crop  on  that  field  ? 

A.  Well,  I  don’t  think  I  would  actually  know. 

Q.  Is  anv  of  the  land  on  your  place,  Mr.  Anderson,  alkaline? 
A.  No. 

Q.  Is  any  of  the  land  surrounding  your  land  alkaline? 

A.  Yes. 

Q.  Some  of  that  is  below  your  land  ? 

A.  Yes. 

Q.  How  long  has  it  been  alkaline  ? 

A.  Well,  it  has  been  alkaline  land  in  that  neighborhood,  it  is 
very  spotty,  and  it  has  been  alkalined  ever  since  I  remember. 

#  *  * 

994  Deposition  of  Albert  Wyborney 

*  *  * 

994  cross-examination 

Q.  Do  you  know  how  to  measure  water  ? 

A.  I  know  how  the  Water  Department  measures  it. 

Q.  You  mean  the  measurements  over  the  weir? 

A.  Yes. 
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Q.  Do  you  know  how  to  measure  water  flowing  into  any  par* 
ticular  field  that  doesn’t  go  over  a  weir? 

999  A.  We  don’t  get  it  that  way. 

Q.  I  refer  to  the  distribution  on  the  different  fields  on 
which  water  is  used. 

A.  You  mean  where  it  runs  down  the  rows? 

Q.  I  mean  the  water  that  you  run  on  any  particular  kind  of 
crop  or  any  particular  part  of  the  farm. 

A.  Yes,  sir;  I  do. 

Q.  How  do  you  measure  that? 

A.  Just  put  it  in  the  row  and  let  it  go  down  and  we - 

Q.  (Interposing.)  I  am  not  asking  you  how  you  irrigate  it 
but  if  you  know  how  to  measure  and  determine  how  much  water 
you  have  been  using  on  any  particular  field. 

A.  Well,  since  you  put  the  question  that  way,  why,  us  farmers 
don’t  do  that. 

Q.  The  answer  is  you  don’t  know  how  to  do  that;  is  that  right? 

A.  Well,  I  know  how  to  irrigate. 

Q.  I  am  not  questioning  you  know  how  to  irrigate  but  I  am 
asking  you  if  you  know  how  to  measure  the  water  running  in  a 
field,  not  over  a  weir? 

A.  You  know  that  farmers  don’t  do  that. 

Q.  I  am  asking  you. 

A.  I  am  telling  you  they  don’t  do  that;  they  turn  it  in  these 
ditches;  when  they  feel  it  has  subbed  out  sufficient  they  turn  it 
off - 

Q.  (Interposing.)  I  am  not  asking  you  what  the  farmers  do. 
I  am  asking  you  if  you  know  how  to  measure  under  those  con* 
ditions  ? 

1000  A.  Well,  I  will  say  “no,”  not  the  way  you  are  asking  the 
question. 

Q.  Have  you  any  knowledge  of  how  much  water  was  actually 
used  on  any  one  of  Mr.  Fox’  fields  when  he  produced  good  crops 
on  it? 

A.  Well,  as  I  was  saying  a  while  ago  that  he  didn’t  have 
enough  water  to  irrigate  the  whole  field - 

Q.  (Interposing.)  I  am  asking  you,  do  you  know  how  much 
water  he  did  have  ? 

A.  Over  the  plate?  Thirteen  points. 

Q.  No;  on  any  particular  field. 

A.  Oh,  on  any  particular  field? 

Q.  Yes. 

A.  I  just  told  you  we  don’t  measure  it  that  way;  we  farmers 
don’t  measure  that  way. 

Q.  Well,  say  “no”  if  you  don’t  know. 

A.  Well,  I  suppose  that  is  the  way  you  would  have  it  but  I  do 
know — just  sufficient  water  to  irrigate  that  land  but  we  don’t 
measure  it. 

Q.  And  you  don’t  know  how  much  water  that  is? 

A.  No;  we  are  not  measuring  it  with  poles  or  anything  of  that 
sort. 
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Q.  You  couldn’t  say  whether  it  was  one  acre  foot  or  two  acrp 
feet  or  one  half  an  acre  foot  ? 

A.  You  mean  to  the  particular  field? 

Q.  Yes. 

A.  Why,  no.  Sometimes  we  split  that  water.  We  use  part 
of  it  on  one  field,  and  part  on  the  other,  the  head;  we  will 

1001  have  too  much  on  one  field,  and  we  will  run  it  on  another 
field  and  split  it. 

Q.  All  you  know  about  it  is  he  produced  good  crops  with  tb 
amount  of  water  used  ? 

A.  Yes;  on  the  field  that  was  irrigated,  yes,  when  we  ha 
plenty  of  water. 

Q.  Did  you  ever  make  any  experiments  on  that  farm  to  deter¬ 
mine  how  much  crops  would  be  grown  with  any  specified  amount 
of  water  less  than  he  had  used  on  it  ? 

A.  No;  but  we  have  an  experimental  station  down  here  that 
does  that. 

Q.  But  you  never  made  any  such  experiments? 

A.  No. 

Q.  And  the  Experimental  Station  never  made  any  on  Mr.  Fox’ 
land? 

A.  No. 

Q.  So  you  don’t  know  anything  about  how  much  would  be 
required  to  produce  crops  on  that  land  ? 

A.  On  the  whole  place  it  would  require  a  whole  lot  more  water 
than  they  have  got. 

Q.  You  don’t  know  how  much  water  is  required  to  produce  any 
of  the  crops  on  that  land,  do  you  ? 

A.  Sufficient  water  to  irrigate  that  crop. 

Q.  But  you  don’t  know  how  much  that  is? 

A.  As  I  said  a  while  ago  we  don’t  measure  that  water. 

Q.  Is  the  Fox  land  irrigated  by  flumes  or  by  open  ditches? 

A.  Well,  he  has  a  siphon  that  runs  across  a  draw  there 

1002  about  three  hundred  feet,  and  he  has  some  flumes  and  some 
open  ditches. 

Q.  What  is  the  longest  or  the  greatest  length  of  the  furrows  or 
corrugations  used  for  irrigation  on  that  land  f 

A.  Well,  that  is  something  I  can’t  be  exact  in,  but  I  think  it  is  — 
how  many  feet  would  be  the  distance  of  a  third  of  a  quarter  of  a 
mile? 

A.  I  think  it  would  be  about  a  third  of  the  distance  there. 

Q.  A  third  of  the  distance  across  the  forty;  is  that  it? 

A.  Yes. 

Q.  Are  there  any  longer  furrows  or  corrugations  than  that? 

A.  Well,  I  don’t  think  so. 

Q.  You  say  you  farmed  on  that  land  one  year,  did  you  ? 

A.  Yes,  sir. 

Q.  What  was  the  greatest  length  of  time  that  you  ever  allowed 
the  water  to  run  in  one  place  without  changing  it? 

A.  That  usually  depended  on  the  crop  and  the  amount  of  seep¬ 
age. 
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Q.  I  am  asking  you  the  greatest  length  of  time  you  ever  allowed 
it  to  run. 

A.  I  think  twelve  hours. 

Q.  Did  you  ever  let  it  run  longer  than  twelve  hours  any  place 
that  you  remember  without  changing? 

A.  Not  that  I  remember;  that  has  been  a  long  time  ago.  We  al¬ 
ways  figured  on  alfalfa  ground  to  change  the  water  every  twelve 
hours,  that  is,  on  certain  length  rows,  and  it  depends  on  how 

1003  the  ground  subs.  If  it  subbed  out  before  that,  why,  we 
would  change  it.  Some  ground  will  sub  better  than  others, 

but  with  that  ground - 

Q.  (Interposing.)  And  that  land  upon  which  the  water  sinks 
down  in  the  furrows  quite  rapidly? 

A.  How  is  that  question  ? 

Q.  Then  the  water  sinks  down  quite  rapidly  in  the  furrows 
on  that  land  ? 

A.  Well,  in  places.  In  places  it  don’t.  It  depends  a  great  deal 
on  the  short  distance  of  the  field. 
i  Q.  How  deep  is  it  to  water  on  the  Fox  land? 

A.  To  water,  fifty-five  feet. 

Q.  Have  you  made  any  borings  or  test  holes  to  determine  the 
soil  of  the  different  parts  of  the  land  ? 

A.  Well,  not  on  different  parts  of  the  land.  I  helped  him  dig 
■  what  they  call  a  pit  silo,  and  that  is  twenty-eight  feet,  and  you 
i  go  down  through  a  strata  of  sand  and  then  a  strata  of  hardpan  — 
do  you  know  what  hardpan  is  ?  That  is  something  that  keeps  the 
i  water  from  subbing  up,  and  in  that  way  all  the  way  down  to 
twenty -eight  feet.  Of  course,  we  have  that  there,  and  I  also  dug 
one  on  my  place - 

|  Q.  (Interposing).  Is  that  the  only  place  that  you  dug  down 
i  into  the  soil  on  that  place  on  the  Fox  place  ? 

A.  Well,  I  dug  quite  a  few  cesspools  and  cisterns  in  the  country 
on  different  places. 

Q.  I  mean  the  Fox  place. 

A.  No.  That  is  the  only  place. 

Q.  That  is  the  only  place  on  the  Fox  land.  What  sort  of  soil 
did  you  find  where  you  dug  for  the  pit  silo? 

A.  Well,  on  the  top  we  have  a  kind  of  sandy  soil,  it 

1004  is  sandy  there,  and  not  as  sandy  there  as  it  is  on  the  west 
end  of  it,  and  then  you  run  into  this  hardpan,  as  I  was  say¬ 
ing,  and  the  sand  and  hardpan.  the  sand  and  hardpan  on  down. 

Q.  You  never  made  any  tests  on  other  parts  of  the  farm  to  find 
i  out  whether  it  had  the  same  conditions  there  ? 

A.  No;  but  the  Government  man  had  gone  out  there  to  do  that 
with  an  auger.  How  did  they  make  it  ? 

*  *  * 

1005  Q.  You  don’t  claim  to  be  able  to  tell  how  many  acre 
feet  of  water  are  necessary  to  irrigate  that  land;  all  you 

i  know  is  that  with  that  amount  of  water  they  did  have  on  it, 
they  produced  good  crops? 
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A.  Well,  I  do  know  they  ain’t  getting  enough  water,  and  they 
could  use  half  or  a  third  more  on  their  land. 

»  *  * 

1006  Q.  (Interposing)  No,  I  am  asking  now  if  you  have  ever 
measured  the  water;  if  you  know  how  much  water  is  actu¬ 
ally  used  or  has  been  used  to  produce  the  crops  you  referred  to  by 
any  actual  measurement  you  ever  made  ? 

A.  No,  I  told  you  that  awhile  ago. 

*  *  * 

RECROSS-EXAMINATION 

Q.  When  you  referred  to  .yourself  as  the  District  Foreman,  you 
mean  you  are  employed  by  the  Sunnyside  Valley  Irrigation  Dis¬ 
trict  ? 

A.  No,  sir.  I  am  elected  by  the  water  users,  on  that  lateral 
that  comes  out  of  this  Reclamation  canal  .whatever  you  call  it. 

Q.  Is  that  the  lateral  that  supplies  the  Fox  place  and  others? 

A.  Yes;  and  I  have  to  maintain  that  lateral  and  look 
1008  after  it,  see  that  it  is  kept  clean,  and  look  after  it  that  way, 
and  fix  up  the  boxes  and  so  forth  on  that  lateral.  That  is 
my  job,  and  that  expense  is  assessed  to  the  lands  that  is  on  the 
water  from  that  lateral. 

Q.  You  are  supposed  to  clean  the  ditch  and  keep  it  in  shape; 
is  that  it  ? 

A.  Yes,  sir. 

Q.  You  don’t  distribute  the  water  or  measure  it  out  ? 

A.  No,  sir;  not  to  measure  it. 

Q.  Why  would  the  water  users  come  to  you  about  it  ? 

A.  Because  they  use  me  as  a  medium  between  them  and  the 
ditch  rider.  I  take  up  their  place. 

Q.  You  are  a  spokesman  for  them? 

A.  No;  I  am  not,  but  I  ain’t  afraid  to  tell  the  ditch  rider  what 
is  wrong.  I  can  prove  that  by  Mr.  Fyfe. 

Q.  What  did  you  mean  when  you  said  the  farmers  come  and 
straddle  your  neck?  If  you  were  representing  them  why  would 
they  come  and  straddle  your  neck  ? 

A.  Well,  because  they  come  to  me  and  they  first  tell  me  that 
they  are  short  of  water,  and  they  want  to  know  what’s  the  matter, 
and  then  I  will  tell  them  that  the  ditch  is  in  good  shape  and  to 
see  the  ditch  rider. 

Q.  I  don’t  understand  why  they  would  jump  on  you  when  it 
wasn’t  your  fault,  and  you  had  nothing  to  do  with  it  unless  you  had 
neglected  to  keep  the  ditch  up. 

A.  That  is  just  the  human  thing,  that  is  all. 

Q.  Was  there  any  complaint  against  you  on  account  of  your 
failure  to  keep  the  ditch  up  ? 
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A.  No.  I  will  tell  you,  it  is  like  this :  When  they  are  not 

1009  getting  enough  water  and  they  speak  to  the  ditch  rider, 
“Well,  the  ditch  isn’t  in  shape,”  ana  then  they  will  say,  “You 

go  and  see  the  foreman,”  and  then  Cheyne  says,  “Whether  you 
bought  excess  water  or  whether  you  didn’t  buy  it,  why,  your  water 
was  cut  down  anyway,”  and  then  when  they  cut  the  water  down 
why,  of  course,  the  farmers  or  the  water  users  they  want  to  know 
what’s  the  matter,  and  then  the  ditch  rider  he  says,  “Well,  the 
lateral  isn’t  in  shape.”  I  had  Mr.  Fyfe,  the  director,  one  time  to 
go  over  the  lateral  when  they  were  kicking - 

Q.  (Interposing.)  Well,  I  am  not  asking  what  you  said  to 
Mr.  Fyfe. 

A.  Well,  I  just  say  I  had  him  inspect  it  because  they  presented  a 
kick  there,  and  I  had  him  to  inspect  it,  and  he,  when  they  <*ot 
over  it  he  said,  “The  only  way  to  get  more  water  at  the  other 
end  is  for  them  to  turn  in  more  water  so  it  will  get  to  the 
lower  end,”  and  at  that  time  they  were  getting  water  at  fifty-five 
points  over  a  six-foot  plate,  and  after  the  farmers  were  kicking 
they  cut  it  down  to  fifty  points  over  the  six-foot  plate,  and  that 
is  why,  and  left  them  gates  open  as  I  have,  that  is  why  nothing 
was  going  to  the  other  end. 

Q.  Did  they  tell  you  they  told  the  farmers  the  ditch  wasn’t  in 
shape  ? 

A.  The  ditch  rider  did.  He  was  just  passing  the  buck  down  to 
the  little  fellow.  You  know  how  tne  big  fellows  do. 

Q.  Do  you  think  the  ditch  rider  is  a  big  fellow  ? 

A.  No,  but  he  was  afraid  to  turn  in  any  more  on  account  of 
the  watermaster - 

Q.  (Interposing.)  What  is  this  about  the  ditch  not 

1010  being  in  good  shape  ? 

A.  It  was  in  good  shape. 

Q.  Is  it  true  if  the  ditch  isn’t  in  good  shape  you  can’t  get  your 
water  regardless  of  how  much  is  turned  in  ? 

A.  Sure,  it  takes  the  flow  of  your  water  and  you  don’t  get  your 
delivery. 

Q.  That  is  sometimes,  isn’t  it,  the  fault  of  not  getting  the  water 
to  the  land— of  course,  you  never  do  it,  but  sometimes  maybe 
there  is  a  neglect  to  keep  the  ditch  up  ? 

A.  Well,  I  keep  that  ditch  up. 

Q.  Yes,  I  think  you  always  do,  but  some  other  foreman  didn’t 
always  keep  it  up ;  is  that  right  ? 

A.  The  ditch  rider  don’t  nave  to  tell  me  when  I  have  a  faulty 
lateral.  I  know,  and  I  know  when  it  should  be  delivering  water 
and  when  it  shouldn’t. 

Q.  But  there  are  some  of  the  others  that  don’t  keep  it  up  like 
you  do  ? 

A.  I  don’t  know  anything  about  the  others.  I  just  know  about 
my  own. 

Q.  At  any  rate  somebody  else  said  you  didn’t  keep  it  up;  is 
that  right? 
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A.  Yes;  they  just  passed  the  buck  down,  I  said. 

Q.  He  said  you  didn’t,  and  you  said  you  did. 

A.  And  I  got  the  director  out  to  prove  that  I  did,  that  it  was 
in  good  shape. 

Q.  What  is  the  trouble  when  the  ditch  isn’t  in  shape,  when  the 
water  won’t  run  through  it? 

A.  It  will  run  through  but  it  won’t  run  through 

1011  fast  enough  to  give  the  proper  delivery. 

Q.  Ana  that  may  be  caused  by  something  that  prevents 
delivery  of  the  water  rather  than  the  amount  that  is  available; 
isn’t  that  right  ? 

A.  Well,  it  would  be  if  they  delivered  the  proper  head,  if  they 
kept  a  proper  head  coming  into  the  lateral  from  the  canal,  and 
it  does  get  down  there  within  a  day’s  easy  pull,  but  if  they 
cut  it  down  five  points  and  expect  it  to  go  down  to  the  end,  then 
it  isn’t  the  lateral’s  fault.  You  can’t  turn  water  into  a  ditch  and 
have  good  water  delivery  if  you  don’t  put  it  in  at  the  upper  end. 

*  *  * 

Q.  (Interposing.)  What  is  the  condition  that  keeps  the  ditch 
foul  and  prevents  the  running  of  the  water? 

A.  There  is  moss  grows  in  the  ditch  and  a  seaweed,  and  that 
holds  the  water  back  and  we  have — and  silt;  we  have  to  get  that 
out,  and  drag  the  lateral  and  get  that  off  and  pull  off  the 

1012  weeds  that  enter  into  the  lateral  water.  We  clean  it  out. 

Q.  Now,  that  stuff  in  the  ditch  doesn’t  only  decrease  the 
capacity,  but  it  decreases  the  delivery  to  the  land,  doesn’t  it? 

A.  I  guess  it  does  to  a  certain  extent,  but  we  won’t  permit  that. 

Deposition  of  S.  J.  Hartley 

*  *  * 

1020  cross  examination 

*  ♦  * 

Q.  Do  you  irrigate  your  land  by  means  of  open  ditches  or 
by  flumes  ? 

A.  Open  ditches,  just  twelve  acres,  open  ditches. 

Q.  How  long  are  your  runs  or  furrows  ? 

A.  Well,  they  vary  from  thirty  rods  down  to  twenty  rods. 

Q.  What  is  the  longest?  About  thirty  rods? 

A.  About  thirty  rods. 

Q.  How  long  do  you  allow  the  water  to  run  in  one  place  before 
changing  to  another  set  ? 

A.  Well,  to  tell  you  the  truth  I  have  got  to  change  it  often,  I 
have  to  keep  agoing  because  I  can’t  leave  it  there  more  than — 
well,  when  I  set  it  at  night  it  naturally  has  to  run  all  night;  just 
approximately,  I  would  say  about  eight  hours. 

Q.  You  think  that  is  the  most  economical  way  to  handle  it? 

A.  Yes,  I  do.  It  is  the  only  way  I  can  get  it  wet  those  hours 
I  have  it. 
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Q.  If  you  allowed  the  water  to  run  in  one  place  as  long  as 
twenty-four  hours  what  would  happen  to  your  water? 

A.  Why,  it  would  soak  up  at  the  upper  end  and  keep  on  going 
on  down. 

Q.  Run  out  at  the  lower  end  ? 

1021  A.  No;  it  wouldn’t  run  off;  the  water  would  go  down 
underneath,  you  know,  and  wet  the  ground.  It  just  drinks 
up  lots  of  water. 

Q.  If  you  left  it  there  twenty- four  hours  it  would  take  a  lot 
more  water  than  it  does  when  you  change  it  every  eight  hours, 
wouldn’t  it  ? 

A.  Well,  I  don’t  know;  I  don’t  believe  it.  I  change  it  and  I 
have  got  to  on  that  ground  to  get  over  the  land. 

Q.  You  change  it  because  you  think  it  is  the  economical  thing 
to  do? 

A.  Yes,  I  do,  and  another  thing,  to  get  over  my  ground.  I 
couldn’t  get  over  it  in  two  days  and  have  it  set  very  long  on  a  piece 
of  ground ;  I  tell  you,  we  would  have  it  five  out  of  fourteen  clays, 
and  I  have  to  work  like  fury  to  make  it  go,  and  that’s  all  there 
is  to  it. 

Q.  When  you  set  the  water  for  an  eight  hour  run  how  long  does 
it  ordinarily  take  for  the  water  to  get  down  to  the  lower  end  of 
the  furrow  and  begin  to  run  out? 

A.  It  doesn’t  get  down  there,  not  unless  I  set  a  big  head  of 
water,  it  don’t  get  down  there. 

Q.  You  change  it  just - 

A.  (Interposing.)  Just  as  soon  as  the  water  gets  down  I  have 
to  keep  changing  it ;  that  is  the  way  I  have  to  do. 

Q.  Under  your  system  the  water  is  not  on  the  lower  end  of  the 
run  very  long,  is  it  ? 

A.  No;  not  a  great  while,  but  then  I  always  figure  that  the 
water  from  the  upper  end  goin^  down,  I  figure  that  water  will  go 
on  down  there,  see,  and  it  will  sub  all  through,  you  see. 

*  *  * 

1023  Q.  Mr.  Hartley,  you  say  you  have  rotated  with  Briggs 
and  with  Mr.  Parts  regularly  ever  since  you  have  been 

there  ? 

A.  Yes,  sir. 

Q.  There  never  has  been  a  time  when  you  haven’t  rotated;  is 
that  right? 

A.  No;  we  can’t  do  any  other  way. 

Q.  You  rotated  through  the  year  of  1934,  did  you? 

A.  Yes,  sir. 

Q.  You  stated  that  Mr.  Parks’  crops  weren’t  as  good  as  they 
usescl  to  be,  not  quite  as  good,  and  Mr.  Chaffee  mentioned  this 
year’s  crop  of  oats  and  wheat  as  being  a  high  yield.  That  was 
extraordinary,  was  it?  In  other  words,  as  a  general  matter 
through  the  years,  Mr.  Parks’  crops  have  slipped  off  a  little  bit? 

A.  Well — yes;  I  believe  the  whole  thing  has  slipped  off  a  little 
bit. 
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1024  Deposition  of  R.  E.  Morris 

*  *  * 

1029  CROSS-EXAMINATION 

•  *  * 

1030  Q.  Do  you  irrigate  your  land  by  means  of  flumes  or  by 
means  of  open  ditches  ? 

A.  Part  flume  and  part  open  ditches. 

Q.  How  long  are  your  longest  runs,  that  is,  the  longest  furrows 
or  corrugations  in  which  you  run  water  for  irrigation  purposes? 
A.  How  far  is  it  across  the  forty  ? 

Q.  Forty  rods. 

A.  Twenty  rods. 

Q.  How  long  do  you  ordinarily  allow  water  to  remain  in  one 
place  before  you  change  it  to  another  set? 

A.  From  six  to  twenty-four  hours  on  different  parts  depending 
on  the  soil. 

Q.  What  is  your  average  ? 

A.  Oh,  on  the  average  change  about  twelve  hours.  Part  of 
my  land  if  I  run  it  six  hours  in  my  potatoes  I  would  have  to  run 
it  every  other  hour  in  order  to  have  water  along  the  other  rows. 

Q.  What  would  happen  if  you  allowed  water  to  run  in  such  rows 
for  twenty-four  hours  ? 

A.  Well,  if  it  was  a  potato  crop  it  would  ruin  it.  Six  hours  is 
all  they  will  stand  on  parts  of  it. 

Q.  You  estimate  that  on  the  average  your  runs  are  about  twelve 
hours  ? 

A.  Yes. 

Q.  Do  you  think  that  is  more  economical  than  twenty-four 
hours? 

A.  Yes. 

Q.  Can  you  state  why  that  is  true  ? 

1031  A.  Well,  if  you  run  it  twenty-jfour  hours  you  get  it 
too  wet  on  the  upper  end  in  certain  soils,  and  in  certain  soils 

it  takes  twenty-four  hours  to  get  it  wet. 

Q.  Do  you  have  any  trouble  with  blue  grass  growing  in  your 
alfalfa? 

A.  Some. 

Q.  About  how  many  years  does  it  take  before  your  alfalfa  has  to 
be  plowed  up  and  renewed,  or  put  into  something  else? 

A.  Well,  that  there  is  all  depending  on  how  long  you  crop 
without  a  change.  If  you  try  to  seed  it  right  back  into  alfalfa, 
why,  it  doesn't  last  very  long  until  you  are  back  in  blue  grass. 
When  we  first  came  there  thirty-four  years  ago  there  wasn’t  any 
blue  grass  on  the  place.  That  came  in  here  in  later  years. 

Q.  Do  you  know  what  the  ground  water  condition  was  in  the 
early  days  before  the  blue  grass  began  to  trouble? 

A.  Why,  I  don’t  think  they  were  much  different  than  they  are 
today. 

Q.  Have  you  noticed  whether  the  production  of  alfalfa  is  as 
heavy  per  acre  now  as  it  was  in  the  early  days? 

508455 - 13 - 8 
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A.  Why,  no,  it  isn’t  on  any  of  this  project,  and  it  won’t  be  either. 
Q.  About  how  much  has  it  fallen  off? 

A.  About  half. 

Q.  Do  you  grow  alfalfa  very  largely  on  your  land  ? 

A.  Alfalfa  and  potatoes  and  corn. 

Q.  About  how  much  in  proportion  would  you  have  in  alfalfa? 
A.  About  a  third  of  it. 

*  *  * 

1034  RE-CROSS-EXAMINATION 

*  *  * 

Q.  How  many  rows  of  potatoes  did  you  have,  Mr.  Morris, 
when  you  were  running  water  in  six  furrows?  Were  you  running 
it  in  every  other  furrow  ? 

A.  No,  that  is  the  custom  most  generally,  but  I  had  to  skip 
every  other  furrow  the  same  as  here,  I  would  have  to  skip  this 
one  and  go  from  here. 

Q.  That  is,  you  would  have  water  in  furrow  number  one,  and 
then  water  in  furrow  number  three  ? 

A.  No,  one,  two,  three,  four,  five,  six  here  would  be  a  skip,  two, 
three,  four - 

By  Mr.  Stoutemyer  : 

Q.  You  would  skip  to — about  three  or  four  rows? 

A.  Well,  we  work  or  we  irrigate  every  other  row  is  generally 
the  custom  with  potatoes,  but  I  would  leave  the  center  one  out,  ancl 
then  I  would  irrigate  this  one,  and  this  one,  and  in  six  hours  I 
would  have  water  in  this  one,  and  whenever  you  get  too  much 
water  on  potatoes,  they  wilt. 

Q.  Leaving  one  dry  row  in  the  middle  and  irrigating  the  row  on 
each  side  six  hours,  the  middle  one  would  be  wet? 

1035  A.  Well,  the  custom  is,  we  irrigate  this  row  and  skip  this 
one,  and  irrigate  this  one,  but  I  had  to  skip  this  one  and  go 

over  to  here. 

Q.  Oh,  yes ;  you  would  skip  two  ? 

A.  Skip  three  rows. 

Q.  You  would  skip  three  rows? 

A.  Yes ;  I  skipped  one  that  I  was  supposed  to  irrigate  custom¬ 
arily. 

Q.  I  see;  you  would  skip  three  rows  and  still  get  water  enough 
those  midde  rows? 

A.  Yes;  just  like  pouring  water  into  a  cheesecloth. 

*  *  * 

Deposition  of  Martin  Elenbaas 

DIRECT  EXAMINATION 

*  *  * 

1038  Q.  State  what  you  have  seen  in  connection  with  Mr. 
Parks  irrigating  his  land  and  the  crops  produced  thereon. 
A.  Why,  I  think  Mr.  Parks  is  a  good  successful  farmer,  as  far 
as  I  can  see. 
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Q.  What  would  you  say  on  his  method  of  distributing  and  han¬ 
dling  the  irrigation  water  ? 

What  do  you  know  in  connection  with  the  distribution  of 
irrigation  water  on  his  ranch? 

A.  Well,  I  don’t  know  very,  much  only  that  water  that  runs 
along  my  fence,  you  see. 

*  *  * 

1040  CROSS  EXAMINATION 

*  *  * 

1041  Q.  Do  you  have  any  alkali  on  your  place,  Mr.  Elenbaas  ? 
A.  I  have  a  little. 

Q.  How  far  is  the  water  below  the  surface  on  that  part  of  your 
land  that  is  covered  with  alkali  ? 

A.  I  don’t  know. 

Q.  Did  you  ever  dig  down  deep  enough  to  find  water  there  ? 

A.  No;  I  can  see  where  it  is  alkali  and - 

Q.  (Interposing.)  What  effect  does  that  alkali  have  on  the 
growth  of  crops  on  that  land  where  it  is  alkali  ? 

A.  Well,  I  can’t  raise  anything  much  on  alkali  ground  only  a 
little  grass  if  I  keep  the  water  on  it. 

Q.  How  long  has  the  alkali  been  on  your  place? 

A.  Well,  it  has  been  there  as  long  as  I  have  owned  the  place. 
I  think  it  is  getting — the  streak  there  is  getting  maybe  a  little 
worse. 

Q.  Do  you  irrigate  your  land  with  flumes  or  open  ditches? 

A.  Open  ditches.  I  have  got  a  piece  of  flume  below  Parks  there 
where  where  is  a  kind  of  swale,  and  I  use  a  flume  there. 

Q.  What  is  the  length  of  your  run,  that  is,  the  length  of  the 
furrows  or  corrugations  through  which  you  run  the  water? 

A.  About — oh,  I  think  I  have  some  thirty  rod  and  some  of  them 
some  sixty  rod,  and  one  patch  eighty  rod,  and  that  is  a  little 
too  long. 

1042  Q.  You  think  the  eighty  rods  is  too  long? 

A.  Yes,  sir — no,  forty  acres;  that  is  a  hundred  and  sixty 
rods,  isn’t  it? 

Mr.  Chaffee  :  No,  forty  acrfes  would  be  eighty  rods. 

A.  Well,  it  is  forty  rods;  I  haven’t  got  any  eighty  rods;  it  is 
forty  rods. 

Q.  You  think  that  is  too  long? 

A.  Yes ;  some  of  them  is  too  long. 

Q.  Why  is  it  too  long? 

A.  Well,  the  upper  end  gets  too  wet  before  you  can  get  the 
lower  end  wet.  It  drowns  out  the  top  while  the  other  is  dry  yet. 

Q.  That  would  be  generally  true  whenever  the  runs  are  too  long, 
would  it  not? 

A.  Yes — that  is,  on  my  land.  I  can’t  say  about  anybody  else’s. 
It  is  on  my  own.  There  is  so  much  difference  in  soil  a  man 
wouldn’t  hardly  know  until  he  had  experience  on  a  certain  place. 

Q.  How  long  do  you  ordinarily  let  the  water  run  in  one  place 
before  you  change  it  to  another  set  ? 
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A.  Oh,  I  guess  about  twelve  hours. 

Q.  You  think  that  is  an  economical  way  to  irrigate? 

A.  Well,  it  is  according  to  what  you  irrigate.  Sometimes  I 
change  only  six  hours. 

Q.  You  sometimes  change  as  often  as  six  hours? 

A.  Yes. 

Q.  Twelve  hours  is  about  the  longest  ? 

A.  Yes,  sir. 

1043  Q.  Why  don’t  you  let  the  water  stay  in  one  place  for 
twenty-four  hours? 

A.  Because  I  couldn’t  get  over  the  land  with  it. 

Q.  You  would  waste  water? 

A.  I  wouldn’t  waste  it;  I  wouldn’t  get  it.  You  have  so  much 
water  and  you  have  to  get  over  it  as  fast  as  you  can.  If  you  don’t, 
you  just  dry  out,  that  is  all. 

Q.  That  wouldn’t  be  an  economical  way  to  use  your  water? 

A.  No,  I  wouldn’t  say  that. 

*  *  * 

Deposition  of  Pat  Flynn 

*  *  * 

104G  cross-examination 

*  *  * 

Q.  Do  you  irrigate  your  land  with  flumes  or  open  ditches? 

A.  Open  ditches. 

Q.  How  long  are  the  longest  furrows  on  your  land  on  which 
you  run  water  ? 

A.  Twenty-two  rods. 

Q.  How  long  do  you  allow  the  water  to  run  in  the  furrows 
ordinarily  before  you  change  it? 

A.  Well,  that  depends  on  the  "round. 

Q.  What  is  the  average  time  that  you  allow  for  that? 

A.  About  twelve  hours. 

Q.  Why  do  you  not  allow  it  to  run  for  twenty-four  hours? 

A.  Well,  I  have  got  to  get  it  on  the  rest  of  the  crops  in  order  to 
make  a  living  out  there. 

1047  Q.  Well,  you  said  you  allowed  it  to  run  twelve  hours. 

A.  Well,  in  the  first  place,  I  haven’t  got  the  water  to  do 
that,  run  it  twenty-four  hours.  I  have  got  to  keep  it  moving  right 
along  to  keep  the  crop  growing  and  keep  it  from  burning  up. 

Q.  Because  if  you  let  it  run  for  twenty-four  and  it  was  through 
the  furrows  in  twelve,  you  would  be  wasting  water? 

A.  Yes,  you  would  be  wasting  water  if  you  let  it  run  for  twenty- 
four  hours. 

Q.  How  long  does  it  ordinarily  take  the  water  to  run  through 
those  furrows  or  corrugations  after  you  set  it  for  your  twelve- 
hour  run  ? 

A.  Well,  sometimes  you  have  to  go  three  and  four  times  a  day 
and  keep  closing  down  some  of  them  and  opening  up  others  in 
order  to  get  it  through  in  twelve  hours. 
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Q.  I  mean,  how  Ion"  does  it  ordinarily  on  the  average  take  the 
water  to  get  through  the  corrugation,  does  it  take  the  full  twelve 
hours? 

A.  Yes;  it  takes  the  full  twelve  hours. 

Q.  And  it  is  your  practice  to  change  it  as  soon  as  it  runs 
through  ? 

A.  Yes. 

Q.  Your  corrugations  are  pretty  long,  aren’t  they,  longer  than 
usual ? 

A.  No;  the  longest  is  twenty-two  rods. 

Q.  The  longest  is  twenty-two  rods  ? 

A.  Yes. 

Q.  When  you  change  the  water  immediately  after  it 

1048  has  run  through  the  corrugations,  you  change  it  to  another 
set  or  another  ditch;  isn’t  that  right? 

A.  Yes. 

Q.  Do  you  grow  just  as  good  crops  at  the  upper  end  of  your 
ditches  as  you  do  at  the  lower  end  ? 

A.  Better. 

*  *  * 

1049  Deposition  of  A.  Ii.  Messenger 

*  *  * 

1052  cross-examination 

*  *  * 

Q.  Do  you  farm  your  land  by  means  of  flumes  or  open  ditches? 
A.  Open  ditches. 

1053  Q.  What  is  the  longest  run  or  longest  furrow  in  which 
you  run  water,  the  longest  set  of  furrows  in  which  you  run 

water? 

A.  Well,  I  would  estimate  that  the  longest  would  be  under  four 
hundred  feet.  I  never  measured  them. 

Q.  How  long  do  you  ordinarily  allow  water  to  run  in  one  set 
of  corrugations  before  changing  it? 

A.  That  depends  on  conditions  and  circumstances. 

Q.  What  is  your  average  ordinary  length  of  time? 

A.  During  the  hot  season  usually  about  eight  hours. 

Q.  Do  you  change  the  water  immediately  after  it  runs  through 
the  furrows  and  begins  to  run  out  at  the  lower  end  ? 

A.  No,  sir. 

Q.  How  long  do  you  allow  it  to  run  out  of  the  lower  end  before 
you  change  it  ordinarily  ? 

A.  In  the  spring  when  I  start  to  irrigate  I  aim  to  change  at 
six  o’clock  in  the  morning  and  six  o’clock  at  night.  In  the  hot 
season  I  usually  change  my  water  at  four  o’clock  in  the  morning, 
at  twelve,  and  eight  o’clock  at  night. 

Q.  The  question  is,  when  you  make  those  changes,  how  long 
has  the  water  been  running  out  of  the  lower  end  of  the  furrow 
before  you  make  the  change  ? 

A.  Well,  I  never  timed  myself.  I  couldn’t  give  you  a  definite 
answer  on  that. 


1  108  MAZINE  Z.  AND  JOSIE  R.  FOX  ET  AL.  VS.  HAROLD  L.  ICKES 

Q.  Well,  approximately,  ordinarily. 

A.  Well,  I  would  say  possibly  two  and  a  half  or  maybe  three 
hours  sometimes. 

Q.  Do  you  grow  crops  successfully  in  that  method  of 

1054  handling  water  ? 

A.  Fairly  good  crops  but  not  enough. 

Q.  Are  the  crops  about  the  same  at  the  upper  end  of  the  furrow 
as  they  are  at  the  lower  ? 

A.  Never.  They  are  always  better  close  to  the  head  of  the 
ditch. 

Q.  Do  you  have  any  trouble  with-blue  grass  coming  in? 

A.  Growing  on  the  ditch  bank,  you  mean  ? 

Q.  Yes. 

A.  Sometimes  a  little.  You  have  to  keep  it  killed  off. 

Q.  Do  you  have  any  trouble  with  the  blue  grass  coming  into 
your  alfaifa  stand  ? 

A.  Sometimes. 

Q.  Doesn’t  blue  grass  come  in  worse  at  the  upper  end  near  your 
head  ditch  ? 

A.  Well,  I  notice  it  coming  in  spots  in  that  field.  It  is  more 
spots.  I  don’t  find  it  as  much  near  the  head  of  the  ditch  except 
where  there  is  alfalfa. 

Q.  Those  are  usually  the  wettest  spots,  aren’t  they? 

A.  Well,  I  couldn’t  say  as  to  that  because  all  that  land  is  spotted, 
and  some  of  it  is  drier  than  others. 

Q.  You  say  your  land  is  spotted? 

A.  Well,  it  is,  somewhat.  It  is  all  spotted.  You  find  hardpan 
where  you  scrape  the  top  off  or  find  a  hole  some  places,  and  you 
find  gravel  at  those  places  where  it  comes  near  to  the  top.  You 
are  talking  to  me,  I  presume,  about  my  own  land  now  ? 

1055  Q.  Yes. 

A.  That  is  what  I  presumed. 

Q.  Would  it  be  an  economical  use  of  water  on  the  kind  of  land 
you  have  to  let  the  water  run  in  one  set  of  furrows  for ‘as  long 
as  twenty-four  hours? 

A.  I  think  not. 

*  *  * 

Deposition  of  Elmer  S.  Thrush 

*  *  * 

1059  cross-examination 

*  *  * 

Q.  What  do  you  refer  to  as  evidence  of  over-irrigation  ?  What 
would  you  call  “evidence  of  over-irrigation”? 

A.  Evidence? 

Q.  He  asked  you  if  you  ever  saw  any  evidence  of  over-irrigation. 
A.  If  so,  alfalfa  turns  yellow,  if  it  has  too  much  water. 

Q.  Then  if  the  alfalfa  didn’t  turn  yellow  from  too  much  water 
you  would  say  it  is  not  over-irrigated ;  is  that  right  ? 

A.  It  won’t  turn  yellow  except  when  there  is  too  much  water. 
Q.  If  it  doesn’t  turn  yellow  it  hasn’t  too  much  water? 
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A.  Not  as  long  as  your  alfalfa  grows  good. 

Q.  Is  that  what  you  mean  by  “over-irrigation”,  so  much  water 
the  alfalfa  turns  yellow  ? 

A.  Yes,  sir;  it  does. 

1060  Q.  And  that  is  what  you  refer  to  as  “over-irrigation”? 

A.  Well,  it  is  the  only  way  to  determine  that.  If  vour 

hay  is  growing  good  and  if  it  starts  to  wilt  and  looks  dry,  you  have 
to  have  water. 

Q.  And  regardless  of  the  amount  of  water  put  on  the  land  you 
would  say  it  wasn’t  over-irrigated  unless  it  turned  yellow ;  is  that 
right  ? 

A.  It  is  a  fact  as  long  as  your  alfalfa  is  growing  good  it  is  not 
over-irrigated. 

Q.  That  is  your  opinion  ? 

A.  That  is  a  fact. 

Q.  And  if  the  alfalfa  would  grow  good  with  half  an  acre  foot 
per  acre  of  irrigation,  and  it  would  also  grow  good  with  an  acre 
foot  of  water,  and  it  wouldn’t  turn  yellow - 

A.  (Interposing.)  It  won’t  do  that. 

Q.  So  long  as  it  doesn’t  turn  yellow  you  think  that  is  the  right 
amount  of  water,  is  it? 

A.  Well,  whatever  it  takes  to  grow  it. 

Q.  And  the  only  evidence  of  over-irrigation  so  far  as  you  know 
is  that  the  alfalfa  turns  yellow  ? 

A.  There  never  is  any  other  evidence. 

Q.  Did  you  ever  see  any  blue  grass  growing  in  the  alfalfa  field  ? 
A.  Yes. 

Q.  Do  you  consider  that  an  evidence  of  over-irrigation? 

A.  No,  sir. 

Q.  What  if  any  other  evidence  of  over-irrigation  do  you  know 
of  besides  having  alfalfa  turn  yellow  ? 

A.  Well,  I  don’t  know  of  any. 

1061  Q.  What  is  the  evidence  of  over-irrigation  on  grain? 

A.  Well',  it  won’t  grow.  It  stunts  it. 

Q.  How  is  that  shown?  What  evidence  of  over-irrigation 
would  you  observe  in  case  of  growing  grain  ? 

A.  What  evidence  ? 

Q.  Yes. 

A.  I  don’t  iust  get  your  point. 

Q.  What  do  you  mean  by  “evidence  of  over-irrigation”  as 
applied  to  grain  ? 

A.  Well,  if  you  irrigate  grain  when  it  is  too  young  naturally, 
why,  it  won’t  grow  up  to  be  tall  grain,  that  is  all. 

Q.  Does  that  show  in  the  color  of  the  grain  ? 

A.  That  shows  in  the  growth  of  the  grain,  yes,  and  in  the  color, 
too. 

Q.  What  kind  of  crops  do  you  produce  on  your  lands? 

A.  Well,  I  have  squash  this  year,  wheat,  rutabagas,  alfalfa, 
corn,  and  spuds. 

Q.  Do  you  have  any  alkali  on  your  land  ? 

A.  I  have  on  a  place  I  just  bought,  about  sixteen  acres;  yes. 
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Q.  How  deep  is  it  to  water  on  your  land  at  the  place  where 
the  water  is  closest  to  the  surface  ? 

A.  I  would  imagine  about  five  feet. 

Q.  With  water  five  feet  from  the  surface  then  alkali  can  come 
up  on  the  surface  ? 

A.  Yes. 

Q.  What  effect  does  that  alkali  have  upon  your  crop 
production  ? 

1062  A.  Well,  it  goes  to  pasture;  you  can’t  grow  a  crop  in 
alkali. 

Q.  Are  you  in  a  drainage  district  ? 

A.  Yes. 

Q.  Is  the  Parks  land  in  a  drainage  district  ? 

A.  Yes. 

Q.  How  far  from  your  land  is  the  closest  drain  ? 

A.  My  land  ? 

Q.  Yes. 

A.  It  runs  right  through  this  place  of  ours. 

Q.  There  is  a  drain  right  through  the  Parks  place  also? 

A.  Yes. 

Q.  Why  was  this  drain  built? 

A.  I  will  tell  you  why  that  drain  was  built.  My  father  has 
owned  that  for  years,  and  right  below  it  was  a  lot  of  sand  dunes 
when  it  was  sagebrush,  and  there  was  no  waste  ways,  we  call 
them,  to  let  the  water  out,  and  the  water  used  to  back  up  on  my 
father’s  place  about  four  feet  deep,  the  waste  water.  The  canal 
broke  there  one  time  and  the  water  sat  there  weeks  and  weeks,  and 
he  sent  me  out  there  to  dig  a  waste  ditch,  and  that  is  how  it 
happened  the  ditch  was  started  in  the  first  place,  and  I  got  dis¬ 
gusted  and  I  said,  “I  am  not  going  to  do  it”,  so  he  started  out 
to  organize  a  drain  out  there  so  they  would  get  those  sand  dunes 
out  before  they  were  levelled  up,  and  they  organized  a  drainage 
district  and  put  that  drain  in,  but  this  land  of  his  was  gone  bad 
before  they  ever  put  this  drainage  ditch  in  there,  and  that  it  what 
caused  that  land  to  go  bad  there. 

1063  Q.  The  water  table  is  still  so  high  so  you  have  trouble 
with  that  land? 

A.  Well,  it  is  still  the  same  as  it  was. 

Q.  And  how  long  ago  was  it  you  had  that  canal  break  you 
referred  to? 

A.  Well,  I  don’t  know  just  the  year  it  was  put  in. 

Q.  Do  you  know  approximately  how  many  years? 

A.  Well,  I  would  imagine  it  was  before  the  Government  got  it. 

Q.  You  don’t  mean  to  tell  me  that  you  think  that  a  break  in 
the  canal  that  occurred  over  thirty  years  ago  is  the  cause  of  your 
seepage  troubles  that  you  have  had  ever  since,  do  you  ? 

A.  Are  you  acquainted  with  the  soil  here? 

Q.  Yes,  somewhat. 

A.  When  that  alkali  comes  to  the  top  it  is  hard  to  get  it  off, 
isn’t  it? 

Q.  But  the  ground  water  is  still  near  the  top  ? 
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A.  I  know  but  it  is  hard  to  get  it  off. 

Q.  That  is  probably  true,  but  with  the  ground  water  close  to  the 
surface  that  has  been  coming  up  for  twenty  years ;  it  didn’t  come 
up  from  one  break. 

A.  Well,  it  isn’t  much  good  after  the  alkali  comes  up. 

Q.  Don’t  you  know  water  on  the  surface  tends  to  wash  it  off? 

A.  It  does  if  it  can  get  away,  but  if  it  couldn’t  get  away - 

Q.  (Interposing.)  There  hasn’t  been  any  flooding  or  a  canal 
break  in  the  last  twenty  years,  has  there? 

1064  A.  Well,  I  don’t  remember  how  long  it  was.  That  is  the 
last  break  that  was  there. 

Q.  That  is  before  the  Company  turned  it  over? 

A.  Just  before,  I  have  an  idea.  It  was  after  we  were  here. 

Q.  Did  you  say  you  ever  farmed  on  the  Parks  land? 

A.  I  worked  on  the  Parks  land,  yes. 

Q.  In  what  capacity  ? 

A.  Single  hand  working  a  team. 

Q.  An  irrigator? 

A.  Yes,  I  irrigated  there. 

Q.  How  long? 

A.  Well,  it  all  depends,  sometimes  a  week,  sometimes  two  weeks, 
sometimes  a  month,  whenever  I  worked  for  him. 

Q.  What  are  the  longest  furrows  or  corrugations  for  irrigation 
on  that  land  ? 

A.  Well,  I  would  imagine  forty  rods  is  the  longest  and  lots  of 
them  shorter  than  that ;  you  have  to  on  account  of  the  sand. 

Q.  Is  that  land  irrigated  by  means  of  flumes  distributing  the 
water  or  open  ditches  ? 

A.  We  had  ditches  when  I  worked  on  it,  ditches. 

Q.  How  long  is  the  longest  time  when  you  were  irrigating  on 
that  land  that  water  was  allowed  to  run  in  one  place  before  it 
was  changed  ? 

A.  Well,  it  was  run  there  until  it  was  wet. 

Q.  What  would  be  the  longest,  put  it  that  way. 

A.  Well,  it  may  be  forty-eight  hours  or  it  may  be  a  week — 
whatever  it  takes  to  wet  it. 

1065  Q.  Did  you  ever  run  it  that  long  in  those  furrows  or  cor¬ 
rugations  that  were  forty  rods  long? 

A.  Why  if  it  took  that  long  to  wet  it,  yes,  if  it  took  that  long 
to  wet  it  we  did. 

Q.  How  do  the  crops  you  grow  on  your  land  compare  with  those 
grown  by  such  farmers  as  Mr.  Parks  as  to  quantity  of  production  i 
A.  Well,  I  have  good  quality. 

Q.  As  good  as  his? 

A.  Practically  the  same. 

Q.  Do  you  know  how  to  measure  water? 

A.  Do  I  know  how  to  measure  water  by  the  rule,  you  mean? 

Q.  I  mean  water  flowing  in  an  open  ditch. 

A.  In  an  open  ditch? 

Q.  Yes. 
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A.  You  mean  through  a  weir? 

Q.  Not  through  a  weir;  flowing  in  an  open  ditch  into  any  par¬ 
ticular  field  on  the  farm. 

A.  No. 

Q.  Then  you  wouldn’t  know  how  much  water  was  flowing  on 
any  field  ? 

A.  Well,  I  know  it  takes  enough  to  irrigate  it. 

Q.  But  you  wouldn’t  know  how  much  that  was? 

A.  Well,  I  know  how  much  water  comes  over  a  weir. 

Q.  But  you  don’t  know  how  much  is  going  onto  a  field  where 
there  isn’t  a  weir;  is  that  right? 

A.  Well,  who  does? 

Q.  You  don’t  anyway. 

1066  A.  Well,  who  does? 

Q.  The  question  is - 

A.  (Interposing.)  Jim  Cheyne  don’t. 

Q.  The  question  is,  do  you  know*  how  to  measure  water  flowing 
through  a  ditch? 

A.  Yes;  a  fellow  come  out  with  a  canvass  concern  with  a  weir, 
a  galvanized  weir  fastened  in  it,  and  he  stuck  it  down  in  a  ditch 
and  stops  the  water  coming  under  it,  and  measures  the  water  going 
over  it  just  like  you  do  in  a  measuring  box;  is  that  the  system? 

Q.  You  don’t  have - 

A.  The  watermaster  tells,  and  the  ditchrider  and  Jim  Cheyne 
tells  us  how  much  water  we  are  getting. 

Q.  You  don’t  know  how  much  water  is  going  on  Mr.  Parks’ 
land? 

A.  The  way  we  know  is  when  we  get  the  bill. 

Q.  You  don’t  know  how  much  of  that  was  used  on  any  one 
particular  field? 

A.  On  any  one  particular  field?  Nobody  does. 

Q.  All  you  know  is  with  the  amount  used  Mr.  Parks  produced 
good  crops? 

A.  He  does;  he  is  a  good  farmer,  there  is  no  question  about  it. 

Q.  You  don't  know  how  much  there  was  that  was  applied  on 
any  particular  crop,  on  potatoes,  alfalfa? 

A.  Well,  potatoes  takes  more  than  alfalfa,  I  know. 

Q.  But  you  don’t  know  how  much  difference - 

A.  (Interposing.)  No,  there  is  no  way  of  telling. 

Q.  All  you  know  is  the  amount  of  water  that  he  was 

1067  receiving  produced  good  crops? 

A.  Yes,  sir. 

Q.  And  you  never  made  any  experiments  on  that  farm  to  de¬ 
termine  whether  good  crops  would  be  produced  with  any  particu¬ 
lar  amount  of  water. 

A.  Well,  I  will  tell  you,  it  just  takes  whatever  it  takes.  If  it  is 
too  dry  it  takes  five  or  six  acre  feet ;  so  it  takes  it,  and  that  is  all, 
or  you  won’t  have  any  good  crop. 

Q.  You  never  made  any  experiments  to  determine - 

A.  (Interposing.)  I  never  owned  it,  no,  sir. 

Q.  You  never  made  any  such  experiments  on  your  own? 
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A.  To  do  what  now? 

Q.  To  determine  the  amount  of  water  required,  the  amount  in 
acre  feet  required  on  any  particular  field,  on  any  particular  crop. 

A.  I  have  just  tried  to  grow  a  good  crop  with  as  little  water  as 
I  can  because  I  never  got  too  mucli  yet,  and  it  is  hard  to  get  water 
where  I  am,  on  the  end  of  the  ditch,  and  I  get  it  when  I  get  down 
on  my  knees  and  ask  for  it. 

*  *  * 

1069  Q.  *  *  *  How  deep  is  the  ground  water  on  the  Parks 
farm? 

A.  I  don’t  know ;  I  never  dug  a  well  there. 

Q.  Do  you  know  how  far  the  water  will  come  up  to  the 

1070  surface  from  the  ground  water,  that  is,  how  far  below  the 
surface  or  how  close  to  the  surface  does  the  water  have  to 

come  before  it  begins  to  seep  up  and  bring  alkali  onto  the  surface 
of  the  land  ? 

A.  How  close  would  the  water  have  to  be  ? 

Q.  Yes,  how  close  would  it  have  to  be  to  the  top  to  seep  up  to 
the  top  to  show  alkali  on  the  surface? 

A.  I  don’t  know;  I  am  not  one  of  those  analysts,  or  whatever 
3'ou  call  it,  that  tests  land  and  water. 

Q.  You  have  seen  land  that  has  been  affected  by  alkali? 

A.  Yes. 

Q.  And  observed  it  when  it  began  to  appear? 

A.  Yes,  I  have  seen  it  when  it  first  began  to  appear. 

Q.  Do  you  know  how  far  below  the  surface  the  water  was  when 
the  alkali  first  began  to  appear? 

A.  No,  I  don’t. 

*  *  * 

1084  Deposition  or  W.  F.  Nass 

*  *  * 

1092  CROSS-EXAMINATION 

*  *  * 

Q.  Mr.  Nass,  did  I  understand  you  to  state  that  you  farm  lands 
close  by  the  Parks  land  ? 

A.  About  two  miles  or  two  miles  and  a  quarter  away  from  that 
ranch. 

Q.  And  you  have  been  farming  on  that  land  for - 

A.  (Interposing.)  I  have  been  exchanging  work  with  him. 

Q.  You  have  been  farming  on  your  own  land  for  how  many 
years  ? 

A.  I  think  it  is  approximately  thirty-six. 

Q.  And  approximately  thirty-six  years  there,  and  how  many 
acres  do  you  have  there  ? 

1093  A.  Forty. 

*  *  * 

Q.  Is  there  any  alkali  on  the  forty  ? 

A.  Correct ;  there  is. 

Q.  How  long  has  that  alkali  been  there  ? 
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A.  Oh,  I  should  judge  it  come  on  there  about  twenty  years  ago. 
I  couldn’t  say  exactly  the  date  but  a  good  many  years  ago,  fifteen, 
sixteen,  seventeen — I  would  say  approximately  twenty-five.  It 
commenced  to  show  from  seepage. 

Q.  The  alkali  was  there  when  you  acquired  the  place,  was  it? 

A.  No;  it  was  in  sagebrush. 

Q.  It  was  standing  in  sagebrush  when  you  acquired  it? 

1094  A.  Yes. 

Q.  And  there  was  no  alkali  at  that  time? 

A.  No,  sir. 

Q.  Are  your  crops  as  good  since  you  have  had  that  alkali  there 
as  they  were  before  you  had  that  alkali  there? 

A.  The  crops  are  not  as  good  where  there  is  alkali. 

*  *  * 

Q.  How  far  is  it  there  to  ground  water?  How  far  below  the 
surface  is  the  ground  water  on  this  part  of  your  land  where  the 
alkali  appears? 

A.  The  water  level,  you  mean? 

Q.  Yes. 

A.  Well,  it  differs  all  the  way  from  four,  five,  six,  eight,  nine, 
ten,  twelve,  and  thirteen  feet,  depending  on  the  slope  of  the  land. 

Q.  It  has  been  your  experience,  then,  when  the  ground  water 
comes  up  there  within  two,  five,  six  feet  or  so  from  the  surface  that 
you  begin  to  get  alkali  on  the  surface? 

A.  Yes. 

Q.  How  does  that  alkali  on  the  surface  affect  the  crops? 

A.  They  will  not  grow. 

Q.  What  is  the  character  of  the  soil  underneath  your  land? 

A.  Well,  it  is  hardpan  like  most  of  it  is.  It  has  got  hardpan 
underneath  it. 

1095  Q.  What  is  under  the  hardpan? 

A.  Sometimes  quicksand.  I  went  down  when  we  were  mak¬ 
ing  that  drainage  ditch,  I  dug  down  thirteen  feet ;  I  found  a  quick¬ 
sand  at  thirteen  feet,  and  it  had  a  hardpan  and  quicksand  under  it. 

Q.  Have  you  a  drainage  ditch  on  your  place  ? 

A.  I  have. 

Q.  Is  there  one  on  the  Parks  place  ? 

A.  There  is. 

Q.  Are  you  in  a  drainage  district? 

A.  I  am. 

Q.  How  long  have  these  drains  been  constructed! 

A.  Which  ones?  The  one  through  my  field  or  the  grand  trunk? 

Q.  The  one  through  your  field. 

A.  I  believe  about  twelve  years  that  I  put  the  one  through  my 
field.  I  think  approximately  that ;  you  would  have  to  look  at  the 
records  but  I  will  say  approximately. 

Q.  Do  you  know  how  long  ago  the  drain  on  the  Parks  place 
was  constructed? 

A.  That  must  be— oh,  I  don’t  know,  somewhere  around  twenty 
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years.  I  don’t  know;  I  couldn’t  just  tell  you.  Maybe  not  that 
long. 

Q.  Did  you  ever  excavate  any  holes  or  make  any  borings  to 
test  the  underground  conditions  on  the  Parks  place  ? 

A.  I  didn’t. 

Q.  Have  you  made  such  tests  on  your  own  place? 

1096  A.  I  did  with  the  assistance  of  the  engineer,  the  help 
of  the  engineer. 

Q.  Then  without  any  such  knowledge  of  the  underground  con¬ 
ditions  on  the  Parks  place  how  can  you  tell  whether  or  not  it  is 
similar  to  your  place  ? 

A.  Well,  I  don’t  now.  As  far  as  the  valley  is  concerned  it  is 
mostly  all  the  same,  volcanic  ash  and  sand. 

Q.  In  saying  it  is  similar,  you  simply  refer  to  the  surface,  the 
only  part  that  you  know? 

A.  Well,  I  have  some  ground  exactly  like  Parks’,  movable  real 
estate,  they  call  it. 

Q.  You  refer  to  the  surface  now? 

A.  Yes. 

Q.  And  what  is  under  that  you  don’t  know  ? 

A.  Just  when  they  were  digging  the  drain.  It  is  like  mine, 
underlaid  with  quicksand.  Sometimes  it  is  to  be  located.  I  located 
some  on  mine. 

Q.  How  much  when  the  l;md  is  drained  off,  how  much  would 
that  show  ? 

A.  On  the  Parks  place  ? 

Q.  Yes. 

A.  I  don’t  know.  I  think  it  comes  through  their  forty - 

Q.  There  is  no  certainty  that  the  land  is  similar  to  that  where 
the  drain  is  constructed,  is  there? 

A.  I  don’t  know ;  I  couldn’t  say  that. 

Q.  You  wouldn’t  know  that  it  is  all  similar  to  that? 

A.  So  far  as  the  surface  is  concerned,  and  so  far  as  I  know  the 
bottom  is,  but  I  couldn’t  swear  to  it  because  sometimes  a 

1097  little  ways  off  there  is  hardpan  more  than  where  you  are 
digging.  I  couldn’t  say  as  to  that. 

Q.  Is  the  surface  condition  the  only  thing  that  has  any  effect 
on  the  water  requirements? 

A.  I  didn’t  quite  get  your  drift. 

Q.  Is  the  surface  condition-  of  the  land  the  only  thing  that  has 
any  effect  on  the  water  requirements? 

A.  From  the  growing  standpoint. 

Q.  I  mean  as  to  water  requirements;  is  it  affected  by  what  is 
beneath  the  surface  or  only  what  is  on  the  surface? 

A.  Well.  both.  If  it  is  silt  like,  why,  it  is  different.  Some  say 
the  hardpan  is  one  foot  and  a  half  or  two  feet  from  the  top.  The 
water  requirements  are  different  there.  It  takes  less. 

Q.  Isn’t  it  a  fact  that  when  the  ground  water  gets  up  close  to 
the  surface  that  also  has  a  very  noticeable  effect  on  water  require¬ 
ments  ? 
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A.  Yes. 

Q.  When  it  gets  close  to  the  surface  you  really  don’t  need  the 
water  for  irrigation  ? 

A.  Not  so  much.  You  need  it  to  wash  it  off. 

Q.  What  kind  of  irrigation  system  is  used  on  the  Parks  land? 
Is  it  a  system  of  flumes  or  is  it  a  system  of  open  ditches? 

A.  I  think  he  has  both.  I  never  noticed  when  he  took  the 
flumes  out — for  a  while  he  had  quite  a  few  flumes,  but  I  think  he 
has  taken  them  off.  I  haven’t  gone  over  to  see  what  he  has. 

Q.  At  the  present  time  it  is  mostly  all  open  ditches, 

1098  isn’t  it  ? 

A.  I  think  it  is.  I  think  there  are  some  flumes  there  now, 
but  I  don’t  know  how  much. 

Q.  Do  you  use  open  ditches  on  your  own  place? 

A.  I  do.  both  flumes  and  open  ditches. 

Q.  What  is  the  length  of  the  longest  run,  I  mean  the  longest 
corrugation  or  the  longest  furrow  on  the  Parks  place  through 
which  water  is  run  ? 

A.  You  mean  in  the  rows  where  he  irrigates? 

Q.  Yes. 

A.  Oh.  I  don’t  think  he  has  any  of  them  that  are  forty  rods 
long;  I  think  thirty  is  about  what  his  runs  are. 

Q.  You  think  about  thirty  to  forty  would  be  the  length? 

A.  I  don’t  think  he  has  any  forty.  lie  might  have  but  I  doubt 
it.  I  never  stepped  it.  I  just  have  observations  as  anybody  would 
pitching  hay  or  doing  chores,  picking  spuds.  I  never  stepped  it. 

Q.  How  long  do  you  allow  water  to  run  in  one  place  on  your 
farm  before  you  change  it  ordinarily? 

A.  The  first  you  have  to  give  me  the  gravity;  the  next,  tell  me 
what  crop  it  is. 

Q.  What  is  your  usual  custom  on  alfalfa,  for  instance  ? 

A.  Well,  if  it  is  level,  I  would  take  about  twelve  hours.  If  it 
is  steeper  gravity  that  is,  hill}’,  I  would  have  to  run  it  longer 
unless  you  put  breeching  on  the  water  because  it  would  get  away 
from  you  and  not  stop  to  irrigate  but  run  off  in  the  river,  but 

1099  if  it  is  flat  it  won’t  take  so  long. 

Q.  Do  you  know  what  is  the  longest  length  of  time  that 
water  was  allowed  to  run  in  one  place  on  the  Parks  place? 

A.  I  think  I  run  about  the  same;  I  think  he  said  he  allowed  it 
to  run  twenty-four  hours  in  one  row  one  time  and  skipped  the 
other  one,  but  he  didn’t  always  make  that  a  practice.  There  is  no 
adopted  rule. 

Q.  You  think  twenty-four  hours  is  about  as  long  as - 

A.  (Interposing.)  If  anything  it  is  too  long  if  it  is  hot. 

Q.  I  mean,  I  am  talking  about  the  length  of  time  he  allowed 
the  water  to  run  in  one  row  before  changing  it. 

A.  If  it  is  too  hot  you  wouldn’t  want  to  let  it  run  that  long 
because  it  would  have  a  tendency  to  boil. 

Q.  Where  you  are  running  water  through  a  long  furrow  such 
as  the  ones  where  he  ran  the  water  for  twenty-four  hours,  how 
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long  does  it  take  for  the  water  to  get  down  to  the  lower  end  of 
the  furrow? 

A.  Well,  I  have  seen  him  put  it  down  in  a  couple  of  hours,  and 
then  again  it  takes  longer.  If  the  weather  is  very  warm  you  should 
drop  it  as  fast  as  you  can  stand  without  getting  it  too  high  on  the 
hill.  If  you  get  it  too  high,  that  is  what  they  call  “cooking  the 
ground,”  and  then  your  spuds  begin  to  blister. 

Q.  This  land  that  you  or  he  allowed  the  water  to  run  con¬ 
tinuously  for  twenty-four  hours  before  changing  it,  was  that  land 
being  cropped  in  potatoes  or  “spuds”  as  you  say  ? 

1100  A.  Yes;  spuds. 

Q.  Where  water  was  run  as  long  as  twenty-four  hours  in 
one  furrow  before  being  changed,  how  long  was  the  water  running 
out  of  the  lower  end  of  that  furrow  before  it  was  changed  ? 

A.  Oh,  that  would  differ.  There  would  be  a  difference  there. 

Q.  What  would  ordinarily  be  the  condition  ? 

A.  Well,  I  tell  you  I  have  seen  them  turning  the  water  in  and 
be  down  at  the  lower  end  in  four  or  five  hours;  then  again  it  would 
take  longer. 

Q.  You  think  all  this  land  where  Mr.  Parks  ran  water  for 
twenty-four  hours  before  changing  it,  that  it  went  through  in 
three  or  four  hours,  and  then  continued  running  there  for  the  rest 
of  the  twenty-four  hours? 

A.  No;  he  would  run  it  through  and  then  he  would  set  it  and 
get  his  bearing.  You  see,  if  the  weather  is  hot  today  and  cooler 
tomorrow,  there  is  a  difference  in  the  regulating  of  your  water. 

Q.  What  I  am  trying  to  get  at  is,  how  long  the  water  is  running 
out  of  the  lower  end  of  the  furrow  before  it  was  changed  ? 

A.  Oh,  I  couldn't  say ;  maybe  a  couple  of  hours,  maybe  longer, 
maybe  not  that  long.  Maybe  none  running  there ;  you  see  one  row 
would  be  a  little  running  out,  and  the  next  none,  and  maybe  the 
next  poring  right  through. 

Q.  Do  you  think  it  would  be  a  fair  average  that  it  was  running 
out  of  the  lower  end  of  the  furrow  before  it  was  changed  for  two 
hours  ? 

1101  A.  There  may  be  some  rows  that  would  run  that  long, 
maybe  there  would  be  some  that  wouldn’t,  but  you  can’t 

hardly  tell. 

Q.  I  am  asking  you  if  you  think  that  would  be  a  fair  average? 

A.  I  think  maybe  it  would  be. 

Q.  Then  it  would  be  your  judgment  on  the  row  where  Mr. 
Parks  ran  the  water  for  twenty-four  hours  that  the  upper  end  of 
the  furrow  had  the  water  on  it  for  twenty-four  hours  and  the 
lower  end  about  two  hours? 

A.  No,  I  wouldn’t  say  that  because  you  can  hold  the  water. 
If  you  had  a  job  of  irrigating,  why,  you  can  hold  the  water  almost 
right  there  without  running  off  to  speak  of. 

Q.  I  am  not  asking  you  what  one  could  do;  I  am  asking  what 
ordinarily  occurs  on  the  Parks  land  and  on  the  row  where  he 
runs  the  water  for  twenty-four  hours  without  changing  it. 
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A.  I  don’t  quite  get  your  drift  yet. 

Q.  Referring  to  your  statement  that  on  an  average  the  water 
ran  out  of  the  lower  end  of  the  furrow  for  two  hours  before  it 
was  changed,  under  those  conditions  where  the  water  was  run 
in  the  same  furrow  for  twenty-four  hours,  then  do  I  understand 
that  the  upper  end  of  the  furrow  was  being  irrigated  for  the  entire 
twenty-four  hours,  but  the  lower  end  of  it  had  the  water  on  it  for 
only  two  hours  ? 

A.  Whatever  time  it  would  be  to  irrigate  the  lower  end.  I 
don’t  know  how  long  that  would  be. 

1102  Q.  Under  those  conditions  one  end  of  the  furrow  was 
getting  water  at  least  five  times  as  long  or  five  times  as 

much  as  the  other  end,  isn’t  that  right? 

A.  Yes;  it  probably  would.  It  couldn’t  be  helped. 

Q.  In  reference  to  waste  water,  what  did  you  refer  to  as  “waste 
water”  ?  Only  the  water  that  runs  off  of  the  surface  ? 

A.  Yes,  sir. 

Q.  That  is  such  water  as  ran  out  at  the  other  end  of  the  place 
when  those  furrows - 

A.  (Interposing.)  At  the  end  of  the  rows,  yes. 

Q.  Is  that  the  only  way  that  you  know  of  in  which  water  may 
be  wasted  ? 

A.  Oh,  there  might  be  waste  some  other  way,  poor  laterals  or 
something  like  that,  but  then,  the  laterals  all  the  way  down  to 
the  canals  are  that  way. 

Q.  What  do  you  think  of  the  water  that  was  held  at  the  upper 
end  of  those  furrows  for  twenty-four  hours  and  the  lower  end 
of  the  furrow  only  received  two  hours? 

A.  Well,  if  they  have  it  on  the  upper  end,  because  of  the  way 
the  ground  is,  it  will  seep  through,  and  it  will  get  the  benefit  at 
the  lower  end  just  the  same.  It  subs  that  way. 

Q.  Isn’t  there  a  gravelly  formation  or  some  kind  of  subsoil 
formation  that  carries  that  water  out  after  it  gets  below  the 
roots  of  your  crop  ? 

A.  Well,  on  my  place  there,  if  I  water  four  hours  on  the  upper 
hill,  the  lower  will  be  wetter  than  the  top  will.  I  have  neighbors 
that  have  the  same  kind  of  ground.  Just  four  hours  on  the 

1103  top  and  shut  it  off,  and  the  ground  on  the  lower  end  ten 
or  twelve  rods  away  will  be  damper  than  it  is  on  the  hill. 

Q.  Referring  to  this  part  of  the  land  where  Mr.  Parks  ran  the 
water  continuously  for  twenty-four  hours  without  changing 
it - 

A.  (Interposing.)  It  is  a  little  damper  up  on  top,  but  still  it 
gets  the  benefit  at  the  ton - 

Q.  (Interposing.)  That  water  continues  going  down  through 
the  entire  time  you  keep  it  on,  does  it  not? 

A.  Depending  on  where  the  hardpan  is  at.  That  is  where  it 
comes  out  at  then. 

Q.  Do  you  know  how  to  measure  water? 

A.  No. 
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Q.  You  wouldn’t  be  able  to  tell  how  much  water  was  used  on 
any  field  as  distinguished  from  another  field? 

A.  I  wouldn’t. 

Q.  Then  all  you  know  about  the  Parks  place  is  that  it  produced 
good  crops  with  the  amount  of  water  it  had  ? 

A.  Correct. 

Q.  And  in  saying  that  what  you  think  would  happen  if  it  had 
only  half  as  much  water,  you  are  simply  expressing  an  opinion 
that  half  enough  water  isn’t  enough ;  isn’t  that  it? 

A.  Yes;  that  is  correct. 

Q.  But  you  never  conducted  any  experiments  there  to  see  how 
much  crops  would  be  grown  with  any  specified  amount  of  water? 

A.  No. 

*  *  * 

1107  Deposition  of  W.  I.  Bartlett 

*  *  * 

1114  cross-examination 

*  *  * 

Q.  Do  you  own  land  yourself  or  are  you  renting? 

A.  I  am  renting. 

Q.  Do  you  know  how  to  measure  water? 

A.  Not  over  a  headgate;  no. 

Q.  You  wouldn’t  be  able  to  tell  how  much  water  was  being  used 
on  a  field  from  examining  the  ditch  and  measuring  the  ditch 
and  the  water  running  in  it  ? 

A.  Yes;  I  could  tell  whether  I  was  getting  my  allowance  or  not. 

Q.  Could  you  tell  how  many  acre-feet  or  how  many  second-feet 
were  running  through  the  ditch  ? 

A.  I  don’t  know  as  I  could  do  that. 

Q.  Could  you  tell  me  how  many  acre-feet  per  acre  you 

1115  have  received  on  a  piece  of  land,  a  five-acre  field,  if  you  run 
a  second-foot  of  water  on  it  continuously  for  ten  days? 

A.  No ;  I  couldn’t. 

Q.  You  don’t  know  anything  about  measuring  water  or  deter¬ 
mining  how  many  acre-feet  a  certain  stream  would  amount  to 
even  if  you  knew  how  many  second-feet  were  in  it,  could  you  ? 

A.  No;  but  I  could  tell  whether  I  had  enough  in  that  stream  to 
irrigate  my  place  or  not. 

Q.  All  you  would  know  about  this  land  as  to  the  water  supply 
required  for  growing  crops  is  that  good  crops  were  grown  on 
it  with  the  water  that  was  used? 

A.  How  is  that? 

Q.  You  know  that  good  crops  were  grown  on  this  land  with  the 
water  that  was  used  on  it? 

A.  Yes;  I  know  good  crops  were  grown  on  this  land. 

Q.  You  never  made  any  experiments  and  don’t  know  what  crops 
would  have  been  grown  with  four  and  a  half  or  four  or  three  acre- 
feet;  you  never  have  tried  that  out,  have  you? 

A.  No ;  I  haven’t. 
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Q.  Is  this  land  irrigated  by  means  of  flumes  or  by  means  of  open 
ditches? 

A.  I  don’t  think  there  is  a  flume  on  it. 

0-  I  am  referring  to  the  Ottmuller  place. 

A.  It  is  irrigated  with  open  ditches. 

Q.  The  place  you  are  running  and  the  Ottmuller  place  are  both 
irrigated  with  open  ditches  ? 

A.  Yes. 

1116  Q.  What  is  the  length  of  the  longest  furrows  or  corruga¬ 
tions  or  runs  through  which  the  water  is  run  on  the  Ott¬ 
muller  place  ? 

A.  I  don’t  know. 

Q.  How  long  do  you  think  the  longest  ones  are? 

A.  Oh,  I  should  imagine  they  are  from  twenty  to  thirty  rods. 
That  is  just  a  guess.  I  think  the  longest  one  would  be  about 
twenty  rods,  I  imagine. 

Q.  Have  you  ever  irrigated  land  on  the  Ottmuller  place? 

A.  No;  I  don’t  believe  I  ever  have — I  have  done  some  irrigating. 

Q.  Do  you  know  what  was  the  longest  time  Mr.  Ottmuller 
allowed  the  water  to  run  in  the'  one  place  before  changing  it  to 
another  place? 

A.  I  don’t  know  about  that. 

Q.  How  long  is  the  longest  time  that  you  allow  water  to  run? 

A.  Oh,  I  always  figure  to  change  it  about  every  twelve  hours, 
ten  or  twelve  hours. 

Q.  In  running  water  do  you  have  your  runs  or  ditches  as  long 
as  Mr.  Ottmuller’s  ? 

A.  No ;  I  haven’t. 

Q.  In  running  water  in  a  furrow  or  corrugation  as  long  as  thirty 
rods,  how  long  does  it  ordinarily  take  for  the  water  to  run  through 
to  the  lower  end  of  the  corrugation  ? 

A.  You  mean — it  all  depends  on  the  way  you  are  handling  your 
crop. 

1117  Q.  The  way  you  handle  it. 

A.  Well,  if  I  am  irrigating  spuds,  I  get  it  about  every 
five  or  six  hours. 

Q.  How  about  irrigating  other  kinds  of  crops? 

A.  Oh,  eight  or  nine  hours. 

Q.  And  how  often  do  you  change  it  on  spuds  and  other  crops? 

A.  Well,  sometimes  I  change  it  on  places  every  six  or  seven 
hours. 

Q.  And  other  crops  twelve  hours  ? 

A.  Other  crops  twelve  hours. 

Q.  And  do  you  ever  let  it  run  any  longer  than  twelve  hours? 

A.  Not  very  often. 

Q.  If  you  ordinarily  let  water  run  for  twelve  hours  on  one  set 
before  you  change  it,  and  if  it  takes  eight  or  nine  hours  to  get 
down  to  the  lower  end  of  the  corrugations,  at  the  lower  end  of  the 
furrow,  how  many  hours  would  it  be  running  on  the  upper  end  of 
the  furrow  and  how  many  hours  on  the  lower  end  before  you 
change  it? 
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A.  I  think  I  would  change  it  every  twelve  hours. 

Q.  But  I  am  asking,  what  would  be  the  difference  in  the  length 
of  time  that  the  water  would  be  on  the  lower  end  of  the  furrow 
and  the  upper  end  ? 

A.  That  would  all  depend  on  how  fast  you  ran  it.  Five  or  six 
hours  it  would  take  on  the  spuds. 

Q.  I  am  asking  about  other  crops  where  you  change  it  every 
twelve  hours. 

1118  A.  Then  I  give  it  one  end  about  ten  hours  and  the  other 
end  a  couple  of  hours. 

Q.  Didn’t  you  say  it  takes  eight  or  nine  hours  to  run  through 
the  furrow  and  then  you  let  it  run  how  long  after  it  gets  through 
the  furrow? 

A.  Oh,  a  couple  or  three  hours,  just  depending  on  what  I  am 
doing. 

Q.  Then  the  land  at  the  lower  end  of  the  furrow  has  the  water 
sitting  on  it  only  two  or  three  hours  before  you  take  it  off? 

A.  Yes. 

Q.  Is  that  sufficient  to  wet  the  crop  at  the  lower  end  ? 

A.  No,  it  isn’t. 

Q.  How  long  would  the  water  be  on  the  upper  end  ? 

A.  About  twelve  hours.  i 

Q.  And  you  have  the  water  running  on  the  crop  at  the  upper  end 
of  your  furrow  about  four  times  as  long  as  it  is  running  on  the 
land  at  the  lower  end  of  your  furrow,  do  you  not? 

A.  Something  like  that — two  or  three  times. 

Q.  And  if  the  water  run  on  the  lower  end  of  the  furrow  for  three 
hours  is  sufficient  to  produce  a  crop,  the  upper  end,  that  has  had 
water  three  or  four  times  as  long  as  it  is  necessary  ? 

A.  If  you  are  going  to  get  over  your  ground  you  can’t  leave  the 
water  two  or  three  days  in  one  place.  You  have  to  get  it  over. 

Q.  What  becomes  of  the  excess  water  that  is  put  on  the 

1119  upper  end  of  this  furrow  during  the  long  period  of  twelve 
hours  that  you  leave  it  running  in  that  one  set? 

A.  W7ell,  lots  of  it  on  my  place  goes  into  the  fields.  You  see,  I 
pick  up  my  waste  water. 

Q.  I  am  not  referring  to  the  waste  water  that  runs  out  of  your 
field.  I  am  referring  to  the  water  that  runs  down  into  the  gravel. 

A.  Oh,  that  runs  into  the  gravel. 

Q.  And  runs  off  underneath;  it  does,  does  it  not? 

A.  I  suppose  it  does. 

Q.  Your  land  is  not  seeped,  or  alkalined? 

A.  No. 

Q.  If  it  is  not  it  must  be  running  off  somewhere. 

A.  It  must  be. 

Q.  That  water  that  runs  off  in  that  way  by  having  been  left  so 
long  at  the  upper  end  of  the  furrow  is  just  as  much  waste  water 
as  if  it  ran  off  on  the  surface,  isn’t  it? 

A.  I  don’t  see  why;  it  goes  into  the  ground,  doesn’t  it? 

Q.  Yes;  but  after  it  gets  down  in  the  gravel  it  is  not  doing 
any  good ;  after  you  irrigate  it  for  two  or  three  hours,  and  you 
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let  it  run  in  the  upper  end  for  twelve  hours,  the  rest  of  the  time 
the  water  is  wasted  into  the  subsoil,  is  it  not? 

A.  Well,  I  supose  it  gets  it  wet  underneath. 

Q.  Have  you  been  irrigating  or  farming  in  this  section  long 
enough  to  know  whether  there  has  been  any  falling  off  in  the 
production  of  alfalfa  since  the  days  when  that  section  was  first 
farmed  ? 

1120  A.  Yes,  sir. 

Q.  There  has  been,  has  there  not? 

A.  Yes. 

Q.  How  much  do  you  think  the  production  of  alfalfa  has  fallen 
off? 

A.  I  couldn’t  say  as  to  that. 

Q.  As  much  as  a  third  or  a  fourth  ? 

A.  It  might  be  a  fourth. 

Q.  Have  you  ever  had  any  experience  in  rotating  water? 

A.  No,  I  haven’t. 

Q.  Do  you  know  what  that  means? 

A.  Why,  I  think  so. 

Q.  You  understand  it  to  mean  that  one  of  several  neighbors 
will  take  his  own  and  his  neighbors’  water  for  part  of  the  time? 
A.  Yes,  sir. 

Q.  In  order  to  get  a  large  head  ? 

A.  Yes,  sir. 

Q.  If  you  had  a  large  head  and  could  run  the  water  over  it 
quickly  so  you  wouldn’t  use  so  much  by  surface  subbing  at  the 
upper  end,  wouldn’t  that  save  water? 

A.  No;  you  have  to  run  it  on  there  about  so  long  anyway  in 
order  to  get  it  wet. 

Q.  You  never  tried  a  rotation  system - 

A.  No. 

Q.  —  to  determine  whether  you  could  save  water  that  way? 

A.  No,  I  haven’t. 

1121  Q.  Have  you  ever  made  any  tests  of  the  soil  on  the  Ott- 
muller  place,  dug  any  pits  in  it? 

A.  I  never  have. 

Q.  If  you  haven’t  dug  any  pits  in  it  how  do  you  know  that  the 
soil  on  that  place  is  similar  to  the  one  you  are  renting? 

A.  Well,  because  I  have  walked  across  it  a  hundred  times. 

Q.  Then  you  refer  only  to  what  you  can  see  right  on  the  surface? 
A.  Yes.  That  is  all  I  can  say  about  my  own  place.  I  never  dug 
any  pits  there. 

Q.  But  you  don’t  know  whether  the  ground  underneath  is  simi¬ 
lar  to  yours  or  not  ? 

A.  No,  I  don’t. 

Q.  You  don’t  know  anything  about  it  because  you  never  made 
any  tests? 

A.  I  never  made  any  tests. 

Q.  And  therefore  you  don’t  know  whether  it  is  similar  or  not? 

A.  No. 
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Mr.  Stotjtemyer.  That  is  all. 

♦  *  * 

1123  Deposition  of  W.  T.  Parks 

*  #  * 

1131  CROSS-EXAMINATION 

Q.  What  time  of  the  year  did  you  ordinarily  ask  for  extra  water, 
call  on  the  ditch  rider  or  Mr.  Cheyne  for  extra  water? 

A.  Most  generally  in  the  middle  of  the  summer. 

Q.  Is  that  usually  in  the  spring? 

A.  Generally  in  the  summer. 

Q.  Isn’t  it  a  fact  that  you  use  the  most  water  in  the  spring, 
your  greatest  use  of  water  was  in  the  spring  of  the  year? 

A.  Well,  in  the  spring  of  the  year  they  give  you  your  water: 
they  always  turn  you  in  a  big  head  of  water  in  the  springy  and 
there  is  no  measurement  to  it  until  they  get  along  in  the  middle 
of  the  summer,  then  they  begin  to  measure  the  water. 

Q.  That  is  the  time  yoh  use  the  most  water,  is  it  not,  in  the 
spring? 

A.  Well,  I  don’t  know  what  the  measurements  were,  but  we 
used  water  all  the  time. 

Q.  Well,  you  say  though  you  could  tell  whether  a  crop  has  too 
much  water;  do  you  mean  by  “too  much  water,”  the  amount  of 
water  that  damages  the  crop  ? 

A.  You  mean  if  “too  much  water”  would  be  a  damage  to  the 
growth  of  the  crop  ? 

Q.  Yes. 

A.  Yes,  sir. 

Q.  That  is,  what  you  mean  by  “too  much  water,”  the  amount 
of  water  that  damages  the  crop;  is  that  right? 

1132  A.  Yes.  sir. 

Q.  Ana  when  you  say  you  can  tell  if  it  has  had  too  much 
water,  you  mean  that  it  shows  that  it  has  been  actually  damaged 
by  over-irrigation  ? 

A.  Yes,  sir. 

Q.  And  if  the  crop  were  not  damaged  you  would  say  it  didn’t 
have  too  much  water  regardless  of  how  much  water  was  put  on  it; 
is  that  right? 

A.  I  guess  so. 

Q.  How  frequently  do  you  have  to  plow  up  the  alfalfa  land 
for  re-seeding? 

A.  Well,  now,  that  depends. 

Q.  About  how  many  years  do  you  usually  let  it  stand  before 
you  plow  it  up? 

A.  Well,  some  years — now,  we  don’t  plow  it  up  until  after  we 
have  used  it  for  pasture;  we  use  it  for  pasture;  and  if  we  are 
just  going  to  plow  it  up,  oh,  maybe  five  or  six  years. 

Q.  When  you  let  it  go  for  pasture,  is  that  because  it  is  no  longer 
producing  hay  in  a  sufficient  amount  to  be  a  paying  crop? 
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A.  Well,  not  necessarily.  It  is  just — some  years  maybe  we 
would  have  a  piece  there  that  we  would  have  a  bunch  of  stock, 
and  we  would  want  to  use  it  for  pasture,  and  we  would  turn  them 
cn,  and  use  it  for  pasture. 

Q.  Does  the  blue  grass  come  up  in  your  pasture  ? 

A.  Sometimes. 

Q.  How  many  years  have  you  seeded  the  alfalfa,  then  the 
blue  grass  becomes  thick  enough  to  damage  your  yield  of 

1133  hay? 

A.  Oh,  in  some  places  where  it  would  bother,  maybe  five 
or  six  years. 

Q.  is  that  the  reason  why  you  either  plow  it  up  or  turn  it  into 
pasture  on  account  of  the  blue  grass  in  it? 

A.  Not  always.  Sometimes  it  might  not  be  a. good  spot  so  we 
would  plow  it  up  and  try  spuds  on  it. 

Q.  Do  you  know  how  to  measure  water? 

A.  You  mean  irrigation  water? 

Q.  Irrigation  water  flowing  onto  a  field  through  a  ditch. 

A.  I  never  measured  the  water  that  way.  We  leave  that  to 
the  ditch  rider  to  measure  the  water. 

Q.  Can  you  tell  me  how  many  acre  feet  per  acre  of  water  you 
would  receive  on  a  five  acre  field  if  you  ran  a  second  foot  of  water 
on  that  field  for  ten  days  ? 

A.  No,  sir. 

Q.  You  don’t  know  anything  about  the  measurement  of  water 
and  calculation  of  water  in  second  feet  or  acre  feet? 

A.  No,  sir. 

Q.  All  you  know  is  that  you  produced  good  crops  with  the 
amount  of  water  you  use  ? 

A.  Yes,  sir. 

Q.  And  what  would  be  produced  with  three  acre  feet,  or  four, 
or  five  acre  feet  measure  on  different  crops  you  wouldn’t  know? 

A.  No;  we  never  went  into  the  measurement  of  water  at  all. 
We  just - 

Q.  (Interposing.)  You  never  made  any  experiments  to 

1134  determine  what  would  happen  ? 

A.  No. 

Q.  Do  you  distribute  the  water  on  your  land  through  flumes  or 
through  open  ditches  ? 

A.  Through  open  ditches. 

Q.  What  is  the  greatest  length  of  the  run  or  furrows  on  your 
land? 

A.  I  imagine  it  would  be  approximately,  maybe  twenty-five 
rods,  something  like  that,  maybe  thirty. 

Q.  Are  there  any  longer  than  that? 

A.  I  think  thirty  would  probably  catch  the  longest  ones. 

Q.  What  is  the  greatest  length  of  time  you  have  allowed  water 
to  run  in  one  place  through  one  set  of  furrows  or  corrugations 
before  changing  it? 

A.  We  figure  on  about  twenty-four  hours. 
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Q.  How  long  does  it  take  the  water  when  you  run  the  water  for, 
say,  twenty-four  hours,  in  one  of  those  furrows,  how  long  does 
it -take  that  water  to  get  to  the  end  of  the  furrow? 

A.  Oh,  we  set  our  water  in  the  morning  and  we  look  at  it  during 
the  day,  and  if  it  is  running  all  right  it  goes  through  some  time 
in  the  night,  and  we  figure  on  changing  it  the  next  morning. 

Q.  In  some  of  the  furrows  would  you  say  it  would  be  through 
by  night,  through  to  the  bottom  ? 

A.  Yes,  in  some  of  them  it  might. 

Q.  If  you  set  the  water  in  say  eight  furrows  in  the 

1135  morning,  would  it  be  through,  generally  through  four  of 
them  by  night? 

A.  No;  I  don’t  know  as  the  rule — there  would  be  a  few  through, 
and  then  it  would  go  on,  and  at  the  upper  end,  the  furrows  that 
run  the  slowest  we  would  hurry  them  up  and  try  and  equalize  them 
up  so  they  would  all — we  figured  they  would  be  through  in  the 
morning. 

Q.  In  those  in  which  the  water  had  gotten  to  the  bottom  of 
the  furrow  by  night,  would  there  be  some  water  coming  out*of  the 
end  of  the  furrow? 

A.  Yes,  sir. 

Q.  And  in  the  morning  when  you  changed  the  water  there 
would  be  water  coming  out  of  the  end  of  most  of  the  furrows? 

A.  That  is  right. 

Q.  And  does  that  water  coming  out  of  the  end  of  the  furrows 
empty  into  a  small  waste  way  or  waste  ditch? 

A.  Yes,  sir. 

*  *  * 

1136  Q.  When  you  refer  to  “waste  water,”  do  you  mean  only 
the  water  that  runs  off  of  the  surface  ? 

A.  Irrigation  water. 

Q.  Is  there  any  other  way  in  which  you  can  waste  water  besides 
running  it  off  of  the  surface  ? 

A.  How  do  you  mean,  “any  other  way”? 

Q.  Do  you  know  of  any  other  way  of  wasting  water  besides 
allowing  it  to  run  off  of  the  surface? 

A.  Irrigation  water,  you  mean  ? 

Q.  Yes. 

A.  I  guess  not. 

Q.  Ii  70U  allowed  water  to  run  in  one  place  two  or  three  times  as 
long  as  necessary  so  that  it  ran  through  the  gravel  and  subsoil, 
and  ran  off  underneath  the  ground,  wouldn’t  that  be  just  as  much 
a  waste  as  if  it  ran  off  the  surface  ? 

A.  It  could  be. 


1137 


1141 


Deposition  of  H.  B.  Brown 

*  *  * 

CROSS-EXAMINATION 


1142  Q.  Is  your  land  located  in  a  drainage  district? 
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A.  Yes,  sir. 

Q.  Why  was  it  put  in  a  drainage  district? 

A.  Well,  really  I  couldn’t  tell  you  why  that  was  put  in  a  drain¬ 
age  district. 

Q.  Do  you  have  any  drains  on  or  near  the  land? 

A.  Not  on  the  land,  no. 

Q.  How  far  from  your  land  is  the  nearest  drain? 

A.  The  nearest  drain  is  right  along  the  highway. 

Q.  How  far  is  it  from  your  land? 

A.  Adjoining  me. 

Q.  Is  there  any  drain  on  the  Parks  land  ? 

A.  There  is  one  running  through  the  Parks  land. 

Q.  Is  that  land  also  in  a  drainage  district  ? 

A.  I  think  it  is. 

Q.  Is  there  any  alkali  in  the  vicinity  of  your  land  ? 

A.  There  might  be — yes,  there  is  a  little  alkali. 

Q.  Is  there  alkali  in  the  vicinity  of  the  Parks  land? 

A.  There  may  be  a  little. 

Q.  Do  you  know  how  far  the  water  is  below  the  surface  on  the 
Parks  land  and  the  section  where  the  alkali  has  appeared  ? 

A.  No,  sir;  I  don’t 

Q.  How  far  below  the  surface  is  the  water  on  your  land  in  the 
place  where  the  water  is  closest  to  the  surface? 

A.  I  don’t  know. 

Q.  Do  you  have  any  alkali  on  your  own  land  ? 

A.  There  is  some  on  the  place  where  I  am  farming; 
1143  yes. 

Q.  Have  you  ever  investigated  to  see  how  deep  it  is 
to  water  where  the  alkali  is  appearing  on  the  surface? 

A.  No. 

Q.  You  have  no  idea  of  that  at  all? 

A.  No. 

Q.  What  effect  does  that  alkali  have  on  the  productiveness  of 
your  land  ? 

A.  I  don’t  know.  I  haven’t  had  any  experience  with  it  to  know. 
It  cuts  the  production,  I  know  that. 

Q.  It  practically  destroys  all  the  production,  doesn’t  it? 

A.  Yes;  ordinary  farming. 

Q.  Ordinary  farming? 

A.  Yes. 

Q.  When  you  referred  to  “too  much  water,”  did  you  mean  the 
amount  of  water  that  does  positive  damage  to  the  crop? 

A.  Yes. 

Q.  And  unless  there  is  so  much  water  put  on  it  that  you  can 
see  the  effect  that  is  actually  damaging  the  crop  you  wouldn’t 
call  it  too  much  water? 

A.  Yes. 

Q.  What  you  mean  by  “too  much  water”  is  the  amount  of  water 
which  does  positive  damage  to  the  crop? 

A.  Which  is  detrimental  to  a  crop,  yes. 
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Q.  And  if  the  crop  is  not  damaged  you  would  say  there  wasn’t 
too  much  water  regardless  of  how  much  was  put  on? 

1144  A.  Why,  let’s  get  that  question  right  again. 

Q.  (Bead  by  reporter.)  And  if  the  crop  is  not  damaged 
you  would  say  there  wasn’t  too  much  water  regardless  of  how 
much  was  put  on  ? 

A.  I  understand  the  question  as  it  is  stated,  but  it  runs  in  my 
mind  that  if  there  wasn’t  enough  put  on  the  crop  for  damage,  I 
don’t  hardly  see  how  then  there  would  be  too  mucn.  I  would  say, 
“No.” 

Q.  If  you  put  ten  feet  or  fifteen  feet  per  acre  per  year  on  a  piece 
of  land  and  wouldn’t  damage  the  crop  you  would  say  that  wasn’t 
too  much  water? 

A.  I  would  say  it  wasn’t  too  much  ? 

Q.  Yes. 

A.  Why,  if  it  damaged  the  lands,  sure  it  would  be  too  much. 

Q.  I  say  if  you  didn’t  damage  the  crop  or  the  land  you  wouldn’t 
say  that  was  too  much  water? 

A.  Why,  no. 

*  *  ♦ 

1145  Q.  Have  you  made  any  investigations  or  tests  of  the 
Parks  land  by  digging  test  holes  or  borings? 

A.  I  have  not. 

Q.  Then  you  don’t  know  what  the  ground  is  like  underneath  the 
surface? 

A.  No ;  not  below  the  surface. 

Q.  What  you  referred  to  is  merely  what  you  can  observe  on  the 
surface? 

A.  Absolutely. 

Q.  Do  you  know  what  is  the  longest  time  Mr.  Parks  has  allowed 
the  water  to  run  on  his  place  without  changing  it? 

A.  No,  sir,  I  don’t. 

*  *  * 

1147  Q.  Dou  you  know  how  to  measure  water? 
r  A.  No,  sir,  I  don’t. 

Q.  You  don’t  know  how  much  water  in  acre  feet  is  required  to 
irrigate  any  crops  from  any  actual  measurments  or  tests  you  have 
ever  made  here? 

A.  No,  sir. 

Q.  All  you  know  with  reference  to  the  Parks  place  is  that  they 
produce  crops  with  the  amount  of  water  used? 

A.  Yes,  sir. 

Q.  And  you  don’t  know  what  crops  would  have  been  produced 
with  a  specified  amount  of  water  on  any  of  those  different  crops? 

A.  I  would  have  known  if  they  had  had  less  water. 

Q.  How  much  other  land  is  there  in  the  vicinity  of  your  land 
and  Mr.  Parks’  land  that  has  been  damaged  by  seepage  and 
alkali  ? 

A.  I  don’t  know. 

Q.  Are  there  many  other  places  that  have  been  damaged? 
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A.  Not  that  I  know  of. 

Q.  Isn’t  it  a  fact  that  most  of  the  places  in  that  neighborhood  are 
more  or  less  damaged  in  that  way  ? 

A.  I  can’t  say.  They  haven’t  been  damaged  since  I  have  been 
there. 

Q.  But  weren’t  they  damaged  when  you  came  there? 

A.  Well,  I  don’t  know  because  I  don’t  know  what  the  land  was 
before  I  came  there. 

1148  Q.  I  mean,  it  was  affected  with  alkali  and  seepage? 

A.  Very  little  in  that  vicinity  is  affected  with  alkali. 

Q.  But  you  do  have  some  alkali  in  your  place? 

A.  A  slight  amount,  yes. 

Q.  And  some  on  the  Barks  place  ? 

A.  Yes;  there  is. 

*  *  * 

Deposition  of  E.  N.  Roady 

DIRECT  EXAMINATION 

*  *  * 

1149  Q.  State  the  frequency  of  your  going  over  the  project 
which  would  give  you  an  opportunity  to  investigate  the 

different  lands  and  the  water  requirements  of  the  different  lands. 
A.  Well,  I  have  went  over  the  district  quite  a  bit,  quite  fre¬ 
quently  since  I  have  been  a  director,  but  as  far  as  the  exact 

1150  amount  of  water  that  was  needed,  I  haven’t  went  into  that. 

*  *  * 


1155 

Deposition  of  W.  A.  Steinman 

•  *  * 

» 

1163 

CROSS-EXAMINATION 

Q.  How  extensive  has  been  your  investigation  of  the  Ottmuller 
land?  How  often  and  how  thoroughly  did  you  go  over  it? 

A.  Why,  I  used  to  help  him  with  nis  work  occasionally  on  the 
place,  and  I  have  been  on  it  several  times.  He  and  I - 

Q.  (Interposing.)  What  were  the  times  when  you  were  on  it? 

A.  Well,  he  was  raising  his  crops. 

Q.  What  time? 

A.  Digging  his  potatoes  and - 

Q.  (Interposing.)  What  days?  What  years? 

A.  Why,  I  have  been  on  the  place  every  year  since  I  have  been 
there,  so  far  as  that  is  concerned. 

Q.  Many  times  a  year? 

A.  Maybe  once  or  twice  a  year. 

Q.  Did  you  go  over  it  with  the  idea  of  investigating  the  soil? 

A.  No,  not  particularly. 

Q.  Just  what  you  observed  incidentally  in  going  by? 

A.  Yes. 

Q.  And  you  didn’t  make  any  soil  tests  or  dig  any  pits,  or  make 
any  borings  on  the  land  ? 
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A.  No. 

1164  Q.  An/  if  other  witnesses  who  are  familiar  with  that 
land  have  testified  that  it  is  a  deep  heavy  soil,  should  you 

say  that  they  were  mistaken? 

A.  Yes;  I  think  they  are  mistaken. 

Q.  You  think  you  know  more  about  it  than  they  do? 

A.  Yes,  sir,  because  I  have  seen  him  dig  post  holes. 

Q.  Notwithstanding  the  fact  that  they  have  been  on  it  and  you 
haven’t  ? 

A.  Oh,  maybe.  I  have  seen  him  digging  post  holes  and  throw¬ 
ing  gravel  out  of  the  post  holes. 

Q.  The  fact  that  there  may  be  gravel  in  the  bottom  of  a  post  hole 
wouldn’t  mean  it  wasn’t  a  heavier  soil  near  the  surface,  would  it? 

A.  There  may  be  a  little  heavy  on  top,  but  there  is  gravel  under¬ 
neath  ;  the  soil  is  not  heavy  soil. 

Q.  Do  you  know  whether  that  place  is  uniform  as  to  soil  condi¬ 
tions  all  over  it? 

A.  No ;  it  varies  some. 

Q.  What  is  the  method  of  irrigation  on  that  land  as  to  whether 
it  is  irrigated  through  open  field  ditches  or  by  flumes  or  other 
equipment  for  saving  water? 

A.  It  is  open  ditches,  practically  all  of  it. 

Q.  How  long  is  the  longest  of  the  furrows  or  corrugations  used 
in  irrigation  on  that  place? 

A.  On  the  Ottmuller  place  ? 

Q.  How  long  a  row.  I  don’t  mean  time  but  I  mean  in  feet  or 
in  rods.  State  the  longest  of  the  furrows  or  corrugations  through 
which  the  irrigation  water  is  run. 

1165  A.  Well,  I  never  stepped  it  off,  but  I  imagine  probably 
six  hundred  feet. 

Q.  You  wouldn’t  say  that  there  are  not  some  longer  than  that? 

A.  Well,  there  may  be  a  few  longer.  They  vary  because  the 
land — part  of  the  fields  are  in  three  comer  fields,  and  one  part 
would  be  longer  than  the  other. 

Q.  You  think  probably  there  are  some  longer  than  six  hundred  ? 

A.  Probably  longer  than  six  hundred. 

Q.  What  do  you  think  would  be  the  length  of  the  longest  ones? 

A.  Well,  there  may  be  some  there  that  are  eight  hundred  feet 
long. 

Q.  On  that  kind  of  land  where  you  state  there  is  gravel  under¬ 
neath  the  soil,  would  the  fact  that  waste  water  is  not  running  off 
the  land  be  any  proof  that  there  is  not  water  being  wasted  by 
allowing  it  to  run  too  long  in  one  place  and  dropping  through  the 
soil  into  the  gravel  ? 

A.  Well,  it  is  not  policy  for  a  man  to  do  that.  He  doesn’t  gain 
anything  by  it.  It  doesn’t  do  him  any  good. 

Q.  But  nevertheless,  if  it  might  be  proven  that  to  save  work 
he  let  it  run,  for  instance,  all  night  instead  of  taking  the  trouble 
to  change  it  during  the  night. 

A.  Well,  there  are  places  I  suppose  it  would  do  that ;  it  would 
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go  right  clown  through  the  gravel  if  there  wasn’t  sufficient  head  to 
carry  it  through. 

Q.  And  if  that  did  occur,  the  water  that  went  through  the  place 
and  wasted  off  through  the  gravel  would  be  just  as  much  wasted 
as  if  wasted  off  the  surface  ? 

1166  A.  Yes;  I  suppose  it  would  be  the  same  thing. 

Q.  Wouldn’t  it  be  even  more  objectionable  because  it 
would  wash  out  the  fertility  of  the  soil  ? 

A.  No;  I  don’t  think  there  would  be  any  difference  because  if 
it  were  running  off  the  end  of  the  field  it  would  take  the  fertility 
with  it  as  it  went  down  through. 

Q.  Either  way  of  wasting  water  either  under  the  soil  under¬ 
ground  or  over  the  surface  tends  to  wash  the  soil  and  take  out  the 
fertility,  does  it  not? 

A.  Yes. 

*  *  * 

Q.  Supposing  water  is  running  through  a  furrow  and 

1167  corrugation,  and  is  making  little  or  no  advance  on  the  sur¬ 
face  but  simply  dropping  through,  wouldn’t  it  be  a  waste 

of  the  water  to  let  it  run  that  way  ? 

A.  Well,  the  only  thing  would  be  to  turn  in  more  water.  If 
you  didn’t  do  that  you  would  be  wasting  your  water  and  letting 
your  land  dry. 

Q.  But  you  would  be  wasting  your  water  because  it  is  all  going 

through  the  gravel  instead  of  spreading  along - 

A.  (Interposing.)  Going  on  through  wetting  the  ground  be¬ 
low  it. 

Q.  But  if  you  had  shorter  ditches,  for  instance,  if  you  had  your 
ditch  half  or  a  third  as  long  and  you  would  run  it  through  in 
three  hours  and  then  change  it  to  another  ditch,  you  would  save 
water,  would  you  not  ? 

A.  Yes,  but  that  would  take  a  man  out  of  bed  a  good  many  times 
in  the  night. 

Q.  The  question  is,  then,  whether  a  man  will  do  the  necessary 
work  and  trouble  and  inconvenience  to  save  the  water. 

A.  Of  course  the  shorter  the  ditches  are  the  faster  it  will  go 
through.  That  stands  to  reason.  But  if  you  don’t  let  it  run  lcr.g 
enough  it  won’t  sub  across.  The  ditches  have  to  be  a  certain  dis¬ 
tance  apart,  and  if  you  don’t  leave  it  on  there  long  enough  to 
sub  across  it  won’t  do  any  good.  It  has  to  sub  across. 

Q.  Then  the  objection  to  changing  the  water  frequently  would 
be  the  trouble  and  inconvenience  of  making  the  change  and  par¬ 
ticularly  getting  up  in  the  night? 

1168  A.  Well,  that  would  be  one  reason;  yes.  If  it  will  sub 
across — take  a  sandy  soil,  it  will  sub  across  pretty  quick  if 

the  rows  are  short,  but  in  the  heavier  soil  is  won’t.  It  will  take 
a  certain  time  to  sub  across. 

Q.  You  know  that  good  crops  have  been  produced  on  this  land 
with  the  water  that  was  used  there  ? 

A.  Yes. 
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Q.  And  that  is  about  all  you  do  know  as  to  what  amount  of 
water  is  required  on  that  land,  isn’t  it  ? 

A.  Well,  that  is  all  on  his  land ;  yes.  I  have  never  irrigated  it, 
but  if  it  is  anything  like  I  have,  I  can  tell  on  my  land  what  I 
require. 

Q.  Now,  in  regard  to  your  testimony  about  the  effect  on  the  value 
of  the  land  and  so  forth,  and  the  crops,  you  people  on  the  Public 
Notice  lands  have  been  paying  something  for  excess  water  all  the 
time,  have  you  not,  in  past  years? 

A.  Well,  we  have  up  to  the  last  few  years;  I  don’t  know  just 
how  long  it  has  been  that  we  have  been  paying  for  extra  water. 

Q.  During  all  the  years  prior  to  the  starting  of  the  litigation 
on  this  project,  and  the  issue  of  the  Ottmuller  injunction,  you 
always  paid  for  excess  water? 

A.  Well,  now,  I  had  one  statement  at  home  there  that  shows  I 
paid  two  dollars  an  acre,  and  it  doesn’t  say  whether  there  is  any 
excess  water  on  that,  but  I  paid  two  dollars  an  acre  for  water  at 
one  time.  But  it  doesn’t  say  it  is  excess  water. 

Q.  But  you  do  know  that  prior  to  ’32,  you  did  have  a  charge 
for  excess  water? 

A.  Yes. 

*  *  * 

1170  Q.  Mr.  Steinman,  you  stated  that  sandy  soil  will  sub 
across  more  quickly  than  heavy  soil  ? 

A.  Yes. 

Q.  And  you  stated  that  your  observation  was  that  the  soil  on  the 
Ottmuller  place  was  sandy? 

1171  A.  Well,  I  would  call  it — there  is  a  certain  amount  of  sand 
in  it.  It  is  not  a  sticky  soil  or  a  real  heavy  soil.  All  of  our 

soil  here  is  more  or  less  volcanic.  Some  of  it  is  heavier  than 
others. 

Q.  Would  you  say  it  would  be  comparatively  easy  for  Mr.  Ott¬ 
muller  to  have  short  furrows  and  run  the  water  for  a  short  time  in 
them  because  the  soil  between  furrows  would  sub  across  more 
quickly  than  it  would  on  soils  that  you  think  are  heavier? 

A.  Well,  I  don’t  know.  Do  you  mean  shorter  rows  to  farm  it?  I 
don’t  know  as  I  get  your  question. 

Q.  When  the  question  was  asked  you  about  the  feasibility  of 
farming  with  short  furrows  and  running  the  water  only  for  a  short 
time  you  stated  that  the  water  would  have  to  be  run  long  enough 
so  that  it  would  sub  across  the  furrows. 

A.  Yes. 

Q.  And  you  said  that  it  took  longer  for  it  to  sub  across  on  heavy 
soil  than  it  did  on  sandy  soil. 

A.  Yes. 

Q.  You  have  also  said  that  Mr.  Ottmuller’s  soil  is  sandy. 

A.  It  is. 

Q.  And  it  would  be  easier  for  him  to  irrigate  with  short  furrows 
and  run  the  water  a  short  time  than  it  would  be  for  a  farmer  with 
heavy  soil ;  is  that  true  ? 
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A.  Yes. 

*  *  * 

1173  REDIRECT  EXAMINATION 

*  *  * 

1174  Q.  Now,  I  will  ask  you  if  it  is  the  custom  and  practice  on 
land  with  soil  similar  to  that  to  set  the  runs  for  twelve  hours 

for  irrigation  ? 

A.  That  is  the  way  I  always  irrigate.  I  change  twice  a  day. 

Q.  Your  neighbors  with  the  same  kind  of  land  change  the  same? 
A.  They  change  the  same  way. 

Q.  And  you  would  say  that  is  the  usual  custom  and  practice 

throughout - 

A.  Yes. 

*  *  * 

1178  re-cross-examination 

Q.  What  did  you  say  were  the  longest  furrows  on  that  place? 

A.  Well,  I  thought  perhaps  there  might  be  a  few  that  were 
eight  hundred  feet  out - 

Q.  (Interposing.)  Now,  in  running  water  through  a  furrow 
as  long  as  eight  hundred  feet,  especially  if  it  is  in  sandy  soil,  it 
would  take  a  number  of  hours  for  the  water  to  get  down  to  the 
lower  end,  would  it  not? 

A.  Well,  it  would  depend  entirely  on  if  it  has  a 

1179  "ood  fall  or  not;  if  it  has  a  good  fall  it  wouldn’t  take  very 
long,  but  if  it  is  near  flat,  you  never  would  get  it  across. 

Q.  It  frequently  does  take  some  time  to  get  it  through  a  long 
furrow  ? 

A.  It  takes  quite  a  while. 

Q.  And  if  you  let  the  water  run  through  such  furrows  for 
twelve  or  twenty-four  hours,  it  would  be  running  at  the  upper 
end  of  the  furrow  a  good  deal  longer  than  it  would  be  at  the 
lower  end,  would  it  not  ? 

A.  Yes. 

Q.  So  in  running  water  through  such  a  furrow  all  night  or  say 
for  twenty-four  hours,  it  might  easily  happen  that  it  might  be 
running  at  the  upper  end  for  nine  hours  and  at  the  lower  end  for 
only  three;  isn’t  that  right? 

A.  Yes. 

Q.  And  so  if  the  length  of  time  that  it  was  running  at  the  lower 
end,  three  hours,  was  sufficient  to  sub  across  at  the  lower  end,  it 
would  be  running  at  the  upper  end  three  times  as  long  as  would 
be  necessary  ? 

A.  Yes. 

Q.  And  that  additional  time  at  the  upper  end  would  result  in 
that  at  the  upper  end  there  would  be  three  times  as  much  water 
going  down  into  the  depth  of  the  soil  and  spreading  out  to  the 
sides  on  account  of  the  length  of  time  that  there  was  at  the  lower 
end? 
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A.  Yes. 

Q.  And  if  you  had  it  long  enough  at  the  lower  end  to 

1180  sub  across  you  would  have  it  three  times  as  long  at  the 
upper  end  as  is  necessary  for  that  purpose? 

A.  Not  necessarily,  because  the  water  naturally  keeps  seeking 
its  level,  and  as  it  goes  down  it  keeps  going  down  the  hill,  and 
wets  the  lower  end  of  your  field.  It  is  not  necessary  to  have  the 
water  in  the  lower  end  of  your  field  as  long  as  at  the  upper  end. 

Q.  But  if  you  had  it  long  enough  at  the  lower  end  to  sub  across 
you  would  have  it  very  much  longer  at  the  upper  end  than  would 
necessary  for  that  purpose? 

A.  Yes. 

*  *  * 

1181  Deposition  or  Jacob  Immt.ker 

*  *  * 

1189  cross  examination 

*  ♦  * 

Q.  Is  the  Ottmuller  land  irrigated  by  open  ditches  or  by  flumes 
designed  to  save  water? 

*  *  * 

A.  Mainly  open  ditches,  i 
Q.  Is  that  true  of  your  own  land  ? 

A.  No;  I  have  more  flumes  on  my  place;  on  those  places  where 
it  is  so  sandy  and  a  deeper  slope  it  would  be  impossible  to  use  a 
ditch. 

Q.  What  are  the  greatest  lengths  of  run  on  the  Ottmuller  place, 
do  you  know,  the  greatest  length  of  furrows  or  corrugations? 

A.  About  thirty  rods. 

Q.  Do  you  know  what  is  the  greatest  length  of  time  that 

1190  water  has  been  allowed  to  run  in  those  furrows  or  corruga¬ 
tions  before  it  has  been  changed? 

A.  No ;  a  person  don’t  check  up  on  his  neighbor’s  water  that  way, 
but  then  the  general  practice  is  about  twelve  hours. 

Q.  Is  that  your  practice? 

A.  Yes. 

Q.  What  is  the  greatest  length,  of  time  that  you  have  allowed 
the  water  to  run  in  the  furrows  in  your  land  without  changing, 
the  greatest  length  of  time  ? 

A.  Sometimes  on  some  of  the  ground,  it  has  been  necessary  to 
leave  it  twenty-four  hours  to  get  it  soaked  across  where  you  are 
starting  new  seedings  of  alfalfa. 

Q.  Is  your  answer  twentyrfour  hours,  the  greatest  length  of 
time  you  have  allowed  it  to  run  in  one  place  without  changing? 

A.  Yes. 

Q.  When  you  refer  to  waste  water  you  refer  to  water  running 
off  the  surface  of  the  land  ? 

A.  Yes ;  from  the  end  of  your  corrugations  at  the  lower  end. 

Q.  Is  there  any  other  way  of  wasting  water  besides  allowing  it 
to  run  off  the  surface  of  the  land  ? 
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A.  Well,  no;  I  wouldn’t  say  there  was  any  other  way  of  wast¬ 
ing  it, 

Q.  If  the  water  were  allowed  to  remain  too  long  in  one  place 
before  it  was  changed  and  thereby  run  through  the  gravel  and  sub¬ 
soil  down  below  the  roots  of  the  crop  and  run  off  through  the  gravel 
underneath  the  ground,  wouldn’t  that  be  just  as  much  a  waste  of 
water  as  if  it  ran  off  the  surface  ? 

1191  A.  Yes,  but  that  would  be  impossible  where  the  water 
was  only  run  twelve  hours  on  an  average. 

Q.  Running  water  in  one  of  those  long  furrows  such  as  the 
longest  run  on  the  Ottmuller  place,  about  how  long  does  it  ordi¬ 
narily  take  for  the  water  to  run  through  the  furrow  and  get  down 
to  the  lower  end  ? 

A.  Well,  that  would  vary  some,  but  possibly  eight  or  nine  hours. 

Q.  And  if  you  allowed  the  water  to  run  in  one  place  for  twelve 
hours  before  changing  it,  and  it  took  nine  hours  to  run  through  to 
the  lower  end  of  the  furrow,  the  land  at  the  upper  end  of  the  fur¬ 
row  would  be  seeping  or  subbing  for  full  twelve  hours  while  the 
land  at  the  lower  end  of  the  furrow  would  be  subbing  only  three 
hours;  is  that  right? 

A.  Yes ;  that  is  generally  about  the  way  it  works  out. 

Q.  And  if  the  three  hours  is  sufficient  for  the  land  at  the  lower 
end,  the  land  at  the  upper  end  would  have  the  water  three  or  four 
times  as  long  as  necessary ;  is  that  right  ? 

A.  Yes;  but  they  wouldn’t  be  able  to  get  it  at  the  lower  end 
unless  you  left  it  there  that  long. 

Q.  But  if  you  did  leave  it  that  long,  that  is  three  or  four  times 
as  long  at  the  upper  end  of  your  furrow  as  necessary,  then  a  lot 
of  water  goes  down  through  the  gravel  and  sub-soil,  is  there  not, 
and  wastes  off  and  is  lost  ? 

A.  Some,  but  that  is  just  part  of  irrigation  farming.  You  can’t 
get  away  from  that. 

Q.  That  is  waste  just  the  same,  is  it  not,  just  the  same  as  if  it 
ran  off  the  surface? 

1192  A.  No;  I  don’t  consider  that  the  same. 

Q.  The  water  is  lost,  isn’t  it  ? 

A.  The  water  is  lost  but  it  is  lost  in  trying  to  get  the  land  wet; 
it  would  still  be  wet  at  the  end  of  the  rows. 

Q.  But  that  land  at  the  upper  end  of  your  furrows  on  account 
of  the  long  furrows,  has  had  the  water  on  it  three  or  four  times 
as  long  as  necessary  because  you  kept  it  on  the  upper  end  three  or 
four  times  as  long  as  necessary  in  order  to  get  it  on  the  end  of  the 
furrow  the  proper  length  of  time;  is  that  the  situation? 

A.  Yes. 

Q.  And  if  it  subs  across  the  lower  end  in  three  hours,  you  have 
wasted  a  large  part  of  the  water  that  has  subbed  at  the  upper  end 
for  twelve  hours ;  isn’t  that  right  ? 

A.  Well,  I  don’t  consider  that  wasting  it. 

Q.  You  don’t  call  it  “waste,”  but  that  is  the  effect? 

A.  It  is  just  something  that  you  can’t  get  away  from.  In  order 
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to  get  the  water  to  the  lower  end  you  have  to  let  it  run  that  long 
at  the  upper  end  in  order  to  get  the  lower  end  wet. 

Q.  If  you  had  short  runs,  wouldn’t  you  save  part  of  that  water 
and  change  your  water  more  frequently  ? 

A.  Well,  I  have  a  good  many  short  runs  on  my  place,  and  I 
don’t  find  it  that  way  because,  in  spite  of  everything  you  do,  you 
can’t  irrigate  those  short  furrows  so  fine  but  you  will  waste  more 
water  than  you  can  in  one  of  medium  length. 

Q.  You  mean  by  that  in  order  to  take  care  of  the 
1193  short  furrows  you  would  have  to  do  more  work  and  take 
more  trouble,  otherwise  you  would  waste  water  at  the  end 
of  the  furrow ;  isn’t  that  true  ? 

A.  Well,  yes;  it  takes  more  time  as  it  is - 

Q.  (Interposing.)  That  is  the  objection  to  it,  that  it  takes 
more  time  and  trouble  to  take  care  of  it  than  it  would  in  the  long 
furrows  where  you  let  it  run  a  long  time  ? 

A.  That  is  only  part  of  the  objection.  The  more  ditches  you 
have,  you  have  waste  water  at  the  lower  end :  and  the  more  ditches 
you  would  have  to  run  water  in,  the  more  water  would  soak  up. 

Q.  What  do  you  know  about  rotation?  Have  you  ever  prac¬ 
tised  rotating  water  with  your  neighbors? 

A.  Not  in  this  project,  no. 

Q.  Have  you  ever  anywhere  else  ? 

A.  I  worked  a  short  time  at  Tieton  when  that  was  in  practice. 

Q.  You  understand  by  rotation  a  system  under  which  one  of 
several  neighbors  takes  a  large  head  of  water  for  a  short  time? 

A.  Yes. 

Q.  And  then  turns  it  over  to  another  neighbor? 


Q.  And  under  that  system  each  man  gets  a  large  head  to  work 

•  .1  /«  i  a  .  •  n 


with  for  a  limited  length  of  time? 
A.  Yes. 


Q.  With  a  large  head  run  for  a  limited  time  isn’t  it  true  you 
can  make  a  more  economical  use  of  the  water  than  with  a  small 
continuous  run  ? 

1194  A.  Well,  it  would  be  very  difficult  especially  with  potatoes 
to  always  regulate  your  irrigation  with  your  rotation. 
Potatoes  need  water  every  so  often,  and  you  have  to  get  an  extra 
irrigation  water,  you  have  to  irrigate  it  sooner,  and  if  you  don’t 
have  it  you  just  have  to  wait  for  it,  and  let  your  potatoes  dry  up, 
and  wait  until  your  rotation. 

Q.  If  you  had  a  larger  head  you  could  get  over  it  much  faster ; 
then  you  could  irrigate  your  potatoes  as  often  or  oftener  because 
your  water  would  go  farther,  wouldn’t  it? 

A.  Yes ;  a  large  head  has  some  advantages. 

*  *  * 


Q.  Did  you  ever  make  any  excavations  or  soil  tests  on  the 
Ottmuller  land? 

A.  No. 

*  *  * 


508453 — 4: 


•10 


136  MAZESTE  Z.  AND  JOSEE  R.  FOX  ET  AL.  VS.  HAROLD  L.  ICXES 

1195  Deposition  of  O.  J.  Chapman 

*  *  * 

1201  CROSS-EXAMINATION 

*  *  * 

Q.  Is  your  land  sandy? 

A.  Yes,  sir. 

Q.  How  long  do  you  allow  the  water  to  run  in  one  place,  in 
one  set  before  you  change  it  to  another  set? 

A.  About  ten  hours. 

Q.  Can  you  state  why  it  is  you  don’t  allow  it  to  run  there  for 
twenty-four  hours? 

A.  What’s  the  use  ?  You  get  it  through  and  move  it  over. 

1202  Q.  That  is,  if  you  let  it  run  for  twenty-four  hours  you 
would  just  be  wasting  water? 

A.  Because  it  would  be  running  on  and  flooding  and  piling  up. 
Q.  Do  you  irrigate  your  land  by  means  of  flumes  or  open 
ditches? 

A.  Open  ditches. 

Q.  What  is  the  greatest  length  of  runs  or  furrows  in  which  you 
run  the  water  for  irrigation  ? 

A.  Why,  they  are  one  hundred  steps,  three  hundred  feet. 

Q.  How  long  does  it  take  the  water  to  run  through  such  fur¬ 
rows  or  corrugations  ordinarily  when  you  set  it  for  a  ten-hour 
run? 

A.  Ask  me  that  again. 

Q.  How  long  does  it  ordinarily  take  the  water  to  run  through 
those  furrows  or  corrugations  which  you  say  are  a  hundred  steps 
or  three  hundred  feet  long  when  you  turn  the  water  on  for  this 
ten-hour  set  as  you  say? 

A.  Well,  that  all  depends. 

Q.  Does  it  take  the  full  ten  hours,  or  does  it  take  a  portion 
of  the  ten  hours  ? 

A.  That  all  depends  on  the  amount  you  put  in. 

Q.  I  am  asking  you  what  is  the  condition  as  you  handle  it? 

How  long  does  it  ordinarily  take  for  the  water - 

A.  (Interposing.)  About  ten  hours. 

Q.  Then  you  don’t  let  the  water  run  at  all  after  it  is  running 
through  the  set? 

1203  A.  No. 

Q.  Do  you  grow  crops  successfully  the  way  you  have 
been  handling  the  water? 

A.  Yes,  sir. 

Q.  Are  your  crops  just  as  good  at  the  upper  end  as  the  lower? 
A.  Yes,  sir. 

Q.  Just  about  the  same  ? 

A.  Just  about  the  same. 


MAZENE  Z.  AND  JOSIE  R.  FOX  ET  AL.  VS.  HAROLD  L.  ICKES  137 
Deposition  of  W.  Morrow  Clark 

CROSS-EXAMINATION 

*  *  * 

1205  Q.  Were  you  a  director  of  the  Sunny  side  Valley  Irriga¬ 
tion  District  at  the  time  the  Board  adopted  a  resolution 
asking  the  Secretary  to  send  someone  out  to  determine  the  amount 
of  water  required  by  the  Old  Supplemental  land  ? 

A.  No. 

Q.  You  don’t  recall  that  ? 

A.  That  was  before  my  time. 

4  $  | 

Deposition  of  C.  J.  Gulden 

*  *  * 

1210  CROSS-EXAMINATION 

*  *  * 

Q.  Did  you  ever  make  any  soil  tests  or  excavations  on  the  Fox 
land  to  determine  what  underlies  the  top  soil? 

A.  No,  sir. 

Q.  Did  you  ever  make  such  tests  or  excavations  on  the  Ottmul- 
ler  place  ? 

A.  I  sure  have,  because  I  couldn’t  dig  spuds  unless  I  got  into 
the  soil  pretty  well. 

Q.  I  mean  digging  down  into  the  subsoil,  not  merely  the  top 
layer. 

A.  No,  I  haven’t. 

Q.  You  never  have  dug  down  into  the  subsoil  on  either  land,  on 
either  place  ? 

A.  We  get  down  pretty  deep  in  digging  spuds  sometimes.  We 
strike  a  lot  of  spuds  that  are  deep ;  we  go  pretty  deep  down. 

Q.  What  is  the  deepest?  About  a  foot? 

A.  Yes,  around  a  foot  sometimes. 

Q.  That  is  the  deepest  ? 

A.  That  is  about  tne  deepest  we  go. 

Q.  And  you  haven’t  made  any  excavations  below  a  foot,  and 
don’t  know  what  the  soil  is  under  that? 

A.  No. 

Q.  So  your  reference  to  underneath  the  soil  applies  exclusively 
to  vour  own  land  and  not  to  the  Fox  or  Ottmuller  land? 

1211  A.  No;  it  applies  to  the  observations  I  have  made  of  the 
Ottmuller  land  and  the  Fox  land. 

Q.  But  you  haven’t  made  any  tests  or  determination  of  the 
subsoil? 

A.  I  don’t  have  to  dig  down.  When  you  have  irrigated  fifteen 
years  you  know  pretty  well  what  kind  of  soil  is  underneath  by  the 
wav  it  acts. 

Q.  Do  you  do  the  irrigating  on  the  Fox  land? 

A.  No,  sir. 
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Q.  Do  you  do  the  irrigating  on  the  Ottmuller  place? 

A.  No,  sir. 

*  *  * 

Q.  What  is  the  length  or  the  greatest  length  of  your  runs  or 
your  furrows  from  which  you  irrigate  ? 

1212  A.  Well,  now,  I  have  never  really  measured  them,  but 
I  have  three  runs — “checks”  we  call  it,  on  the  forty,  the 

length  of  the  forty. 

Q.  About  a  third  of  the  way  across  a  forty? 

A.  Yes. 

Q.  Is  that  the  longest  you  have  ? 

A.  That  is  the  longest. 

Q.  How  long  do  you  ordinarily  allow  the  water  to  remain  in 
one  place  after  you  have  set  it  there  before  changing  to  another 
set? 

A.  In  starting  in  in  April  up  until,  oh,  along  the  first  of  June, 
or  sometimes  the  middle  of  June,  we  set  it  morning  and  night, 
that  it,  twelve  hours,  and  try  to  make  it  as  even  as  we  can,  and 
from  June  on,  we  have  to  cut  down  to  eight  hours  in  order  to  make 
the  rounds  before  it  burns  up. 

Q.  What  would  be  the  result  as  to  the  wasting  of  water  or  effi¬ 
ciency  of  your  irrigations  if  you  would  allow  the  water  to  remain 
as  long  as  twenty-four  hours  on  one  set  ? 

A.  None  at  all  because  often  I  have  to  leave  it  twenty-four, 
and  sometimes  thirty-six  hours,  in  order  to  get  it  through. 

Q.  Didn’t  you  say  you  cut  it  to  eight  in  the  summer  and  run 
it  about  twelve  in  the  spring? 

A.  Twelve  in  the  spring  and  eight  in  the  summer;  yes. 

Q.  Would  it  be  customary  to  leave  the  water  in  those  sets  as 
long  as  twenty-four  hours  ? 

A.  No;  it  is  not  if  you  can  help  it,  and  nobody  will.  You  don’t 
want  to  do  that.  It  is  only  when  you  are  forced  to.  For 

1213  instance,  I  will  set  my  water  tonight ;  something  happens 
in  the  canal,  somebody  is  stealing  some  water  maybe,  or 

something  gets  in  and  plugs  it  up,  my  weir  is  plugged;  I  don’t  get 
no  water;  there  are  probably  two  ditches  went  through  and  the 
rest  don’t.  Well,  I  just  leave  it  on ;  shut  off  those  that  are  through 
and  leave  the  rest  on.  All  right;  something  else  might  come  up 
and  they  are  still  not  all  through,  and  then  I  shut  those  off  ana 
turn  the  ones  on  until  they  are  all  through. 

Q.  How  long  ordinarily  do  you  allow  the  water  to  run  in  your 
furrows  after  it  has  reached  the  lower  end  of  the  furrow  ? 

A.  We  don’t  aim  to  let  them  run  at  all  because  we  reset  as  many 
ditches  as  we  think  will  go  down  there.  There  are  probably  four, 
five  or  six  that  ain’t  through,  but  having  so  little  water  we  can’t 
wait  to  get  them  wet ;  we  just  go  on  to  make  another  set.  We  never 
set  the  water  so  they  are  all  down  because  if  we  did  the  stuff  would 
burn  up  before  we  could  get  around  to  make  the  circle  and  get 
back  again. 

Q.  If  a  farmer  in  sandy  soil  would  set  the  water  ordinarily  and 
continuously  in  the  morning  and  let  it  run  in  the  same  set  for 
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twenty-four  hours  and  allow  it  to  continue  running  in  that  set  for 
twenty-four  hours  after  the  water  reached  the  end  of  the  furrow, 
*  would  that  be  economical  irrigation? 

A.  No,  it  would  not,  because  you  would  be  losing  time;  you 
would  be  losing  water. 

Q.  You  would  lose  a  lot  of  water  both  by  what  runs  out 
at  the  bottom  and  by  getting  too  much  on  the  top  of 
1214  your  row? 

A.  You  will  never  get  too  much  water  on  any  rows  on 
my  land  even  if  you  will  let  it  run  all  the  time. 

Q.  I  don't  mean  you  will  have  damage  to  the  crop,  but  you  are 
wasting  your  water  ? 

A.  Yes;  you  are  wasting  your  wafer  and  there  is  no  use  because 
you  have  lots  of  ditches. 

Q.  And  if  you  let  it  run  twenty-four  hours  when  twelve  hours 
will  do,  you  are  wasting  the  water? 

A.  Absolutely,  you  are  wasting  the  water. 

*  *  * 

Deposition  of  A.  B.  Kiser 

*  *  * 

1218  CROSS-EXAMINATION 

*  *  * 

Q.  Have  you  ever  done  any  irrigating  on  the  Ottmuller  place? 
A.  No  irrigating ;  no. 

Q.  Did  you  ever  make  any  soil  tests  or  excavations  to  see  what 
the  subsoil  was  like? 

A.  On  the  Ottmuller  place? 

Q.  On  the  Ottmuller  place. 

A.  No;  I  never  did.  * 

Q.  Do  you  know  that  some  of  Mr.  Ottmuller’s  neighbors  de¬ 
scribed  his  land  as  being  a  heavy  soil  ? 

A.  I  heard  that. 

Q.  How  much  of  an  investigation  or  examination  have  you  made 
of  the  Ottmuller  place  ?  Anything  more  than  just  riding  by  ? 

A.  Nothing  more  than  helping  Mr.  Ottmuller  work  on  the  place. 
Q.  That  work  didn’t  include  irrigating? 

1219  A.  No. 

Q.  What  time  of  the  year  did  you  help  him  ? 

A.  That  would  be — well,  in  the  first  year  I  was  here  I  lived 
across  the  fence  from  Mr.  Ottmuller,  and  we  exchanged  work,  you 
know,  in  the  harvesting  season  all  through  the  year. 

Q.  But  that  didn’t  include  the  irrigating? 

A.  Of  course,  that  didn’t  include  no  irrigating. 

Q.  On  this  land  where  you  are  farming,  is  the  irrigation  done 
through  open  ditches  or  by  means  of  flumes  ? 

A.  Both. 

Q.  What  is  the  length  of  your  longest  runs  or  longest  furrows 
through  which  you  run  the  water? 

A.  Oh,  I  have  all  lengths,  but  then  I  have  one  or  two  that  is 
quite  a  bit  over  half  a  quarter. 
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Q.  About  what  is  the  average  length  of  them  ? 

A.  Around  half  a  quarter;  that  would  be  the  average  for  the 
whole  thing. 

Q.  You  think  that  is  too  long  a  run  for  the  best  results  in 
irrigation  ? 

A.  I  don’t  believe  so. 

Q.  How  long  do  you  ordinarily  allow  the  water  to  remain  in 
one  place  before  you  move  it? 

A.  That  is  owing  to  the  crop  it  is  on. 

Q.  What  is  your  ordinary  or  average  time? 

A.  From  eight  to  twelve  hours. 

Q.  You  think  that  is  the  most  economical  time  to  leave  it  in  one 
place  and  then  change? 

A.  Well,  I  found - 

1220  Q.  (Interposing.)  I  mean  economical  of  water. 

A.  I  have  found  it  to  be. 

Q.  How  long  do  you  allow  the  water  to  continue  on  one  set 
or  in  the  furrow  after  it  has  reached  the  end  of  the  furrow  ? 

A.  Well,  that  is  owing  to  your  soil  that  you  have. 

Q.  What  would  be  your  practice  ordinarily  ?  How  many  hours 
would  you  continue  to  let  it  run  out  of  the  end  of  the  furrow  ? 

A.  Oh,  it  will  run  anywheres  from  two  to  six  hours. 

Q.  You  mean  you  let  it  run  out  of  the  end  of  the  furrow  from 
two  to  six  hours  ? 

A.  Yes.  It  is  owing  to  the  soil. 

Q.  Then  in  your  system  of  irrigation  ordinarily  the  water  would 
be  running  on  the  upper  end  of  the  furrow  about  twelve  hours 
before  you  would  change  it,  and  the  lower  end  anywhere  from  two 
to  six? 

A.  Yes. 

Q.  In  the  kind  of  soil  which  you  have,  you  referred  to  as  sandy 
soil,  would  it  be  economical  with  the  furrows  of  the  length  that 
you  have,  to  allow  the  water  to  run  in  one  place  for  twenty-four 
hours,  to  allow  it  to  continue  running  in  the  furrow  for  twelve 
hours  after  it  reached  the  end  of  the  furrow  ? 

A.  I  don’t  think  so  after  it  has  run  through. 

*  *  * 

1222  RE-CROSS-EXAMINATION 
By  Mr.  Cheadle: 

Q.  How  many  different  places  have  you  farmed  and  irrigated 
on  out  here,  Mr.  Kiser? 

A.  About — I  have  lived  on  about  five  different  places,  and  prob¬ 
ably  farmed  about  eight  different  places. 

Q.  Were  all  of  those  over  around  Mabton? 

A.  Yes,  sir ;  in  the  Mabton  vicinity. 

1223  Q.  Did  you  on  all  those  five  places  change  your  water  on 
the  average  of  about  every  twelve  hours  ? 
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A.  I  tried  to ;  yes.  That  is  according  to  what  crop  is  in. 

*  *  * 

Q.  But  on  all  those  five  places  you  generally  followed  the  prac¬ 
tice  of  changing  your  water  every  twelve  hours  or  maybe  a  little 
sooner? 

A.  Yes. 

1234  F.  E.  Fyte 

*  *  * 

1237  CROSS-EXAMINATION 

Q.  Mr.  Fyfe,  how  many  years  ago  did  this  alleged  con¬ 
versation  take  place  ? 

A.  That  was  in  the  spring  of  1934. 

Q.  1934? 

A.  Yes. 

Q.  Do  you  remember  that  we  had  a  reporter,  a  stenographer, 
take  down  the  conversation  ? 

A.  Yes,  I  do. 

Q.  Do  you  feel  sufficient  confidence  in  your  recollection  of  that 
conversation,  after  all  these  years,  so  that  you  would  feel  like 
swearing  to  your  version  of  that,  if  the  reporter’s  notes  and  tran¬ 
script  of  what  was  actually  said  show  that  it  was  quite  different 
from  what  you  said  ? 

A.  Well,  so  far  as  the  reporter  putting  that  in  the  notes,  I 
couldn’t  say,  but  I  remember  very  distinctly  that  that  remark 
was  made. 

Q.  If  the  reporter’s  notes  show  that  something  else  was  said 
which  was  in  conflict  with  what  you  say  occurred,  would  you 

1238  still  insist  that  your  memory  is  better  than  the  actual  record 
of  it? 

A.  That  is  just  exactly  what  I  remember. 

Q.  You  do  not  think,  however,  after  all  these  years,  that  your 
memory  is  more  reliable  than  the  actual  reporters  notes  of  what 
was  said  ? 

A.  No;  I  wouldn’t  say  that,  but  that’s  just  what  I  remember 
you  stated. 

Q.  Now,  with  regard  to  this  reference  to  something  being  certi¬ 
fied  to  the  President,  that  is  simply  the  report  that  is  made  by 
the  Secretary  of  the  Interior  under  the  provision  of  the  law  that 
he  must  find  the  project  in  his  opinion  is  feasible  and  in  all 
probability  will  return  the  expenditure;  isn’t  that  all  that  was? 

A.  Well,  I  presume  that  is  what  he  related  to  there,  return  of 
expenditure. 

Q.  And  the  charge,  regardless  of  whether  it  was  referred  to  as  a 
million  dollars,  is  simply  this  rental  charge  of  a  dollar  and  a  half 
an  acre  foot,  or  whatever  charge  was  used?  Isn’t  that  all  that 
was? 

A.  Well,  it  didn’t  refer  to  it  as  a  rental  charge  that  they - 

Q.  (Interposing.)  Isn’t  it  true  that  that  million  dollars  was, 
simply  somebody’s  theory  of  how  much  might  be  collected  in  forty* 
years  on  a  rental  charge  of  a  dollar  and  a  half  an  acre  foot? 


I 
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A.  Well,  we  took  it  quite  serious,  I  guess. 

Q.  There  never  was  a  charge  of  a  million  dollars  made  on  your 
district  on  any  books  ? 

1239  A.  No. 

*  *  * 

Evidence  on  Behalf  of  the  Defendant 

*  *  * 

J.  S.  Moore 

*  *  * 

DIRECT  EXAMINATION 

Q.  Mr.  Moore,  I  believe  you  have  already  testified  and 

1240  have  stated  in  part  your  experience  on  the  Yakima  Project? 

A.  I  have. 

Q.  What  is  your  profession  ? 

A.  Civil  engineer. 

Q.  What  educational  qualifications  do  you  have  for  the  profes¬ 
sion  of  civil  engineer? 

A.  I  am  a  graduate  of  Washington  and  Lee  University,  with 
a  degree  of  Bachelor  of  Science  in  Civil  Engineering. 

Q.  What  experience  have  you  had  in  engineering  work? 

A.  I  have  been  employed  by  the  Bureau  of  Reclamation  in  an 
engineering  capacity  throughout  my  employment  with  them, 
covering  a  period  of  nearly  32  years. 

Q.  Has  your  employment  with  the  Bureau  of  Reclamation  in 
that  capacity  been  continuous  ? 

A.  It  has. 

Q.  What  kind  of  work  is  included  in  your  employment  of  32 
years? 

A.  Under  the  designation  of  junior  engineer,  as  I  started  out, 
I  was  employed  as  a  hydrographer  and  maintenance  engineer  on 
the  Sunnyside  Division  of  the  Yakima  Project,  and  following  that 
I  was  superintendent  of  irrigation  on  the  Treton  Division,  and 
then  beginning  in  1931,  superintendent  of  the  project  of  the  same 
Yakima  Project. 

I  might  add  that  beginning  at  a  little  later  date,  about  1935, 
I  also  carried  the  designation  of  field  supervisor  in  charge — at 
least,  in  general  charge — of  the  operation  of  the  projects  m  the 
northwest  district  in  the  three  states  of  Oregon,  Idaho,  and  Wash¬ 
ington,  on  a  part-time  basis,  in  addition  to  my  duties  as  super¬ 
intendent  of  the  Yakima  Project. 

1241  Q.  I  believe,  Mr.  Moore,  it  might  be  helpful  to  the  Court 
at  this  time  if  you  will  explain  the  terms  which  have  been 

frequently  used  in  this  trial,  as  to  what  is  meant  by  “an  acre  foot 
of  water,”  “a  second  foot  of  water,”  or  “an  inch  of  water.” 

A.  A  second  foot,  as  the  name  indicates,  is  a  cubic  foot  of  water 
passing  a  given  point  in  a  second  of  time,  and  that  same  flow, 
reduced  to  acre  feet,  results  in  a  fraction  under  two  acre  feet  for 
every  24  hours. 

An  acre  foot,  as  the  term  indicates,  is  an  acre  covered  to  the  depth 
of  one  foot,  or  43,560  cubic  feet. 
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Q.  Then,  do  I  understand  you  that  three  acre  feet  of  water 
would  mean  enough- water  to  cover  the  entire  farm  three  feet  deep  ? 

A.  That  is  correct. 

Mr.  Stoutemyer.  If  your  Honor  please,  we  will  have  some  70 
exhibits  to  introduce  at  this  time,  and  introducing  the  seventy-odd 
exhibits  at  this  time  and  some  later  there  may  be  two  or  three  or 
four  cases  where  there  may  be  some  duplication  between  our 
exhibits  and  some  which  have  been  offered  in  whole  or  in  part  by 
the  plaintiff,  but  as  to  a  few  of  these  which  are  especially  important 
to  tne  defense  we,  if  the  Court  has  no  objection,  would  like  to  put 
in  the  exhibits  which  make  up  our  case  in  the  order  in  which  the 
events  occurred,  so  that  they  will  all  be  together  and  related  to  the 
following  and  preceeding  ones  in  consecutive  order,  so  that  the 
current  of  events  and  the  influence  of  one  on  another  may  properly 
appear  without  any  undue  labor  in  hunting  up  scattered  exhibits. 

The  Court.  It  is  satisfactory  to  me.  If  it  goes  to  the  Court  of 
Appeals  I  imagine  there  would  be  only  one  printed. 

1242  Mr.  Stoutemyer.  We  will  ask  that  a  large  map,  which 
the  Court  has  already  seen,  showing  the  map  of  the  Yakima 
Basin  and  the  Yakima  Project  and  showing  in  colors  the  various 
divisions  of  the  Yakima  Project  and  showing  the  location  of  the 
storage  reservoirs  be  admitted  in  evidence  as  Defendant’s  Exhibit 
No.  3,  after  it  has  been  properly  marked. 

*  *  * 

(Map  was  marked  “Defendant’s  Exhibit  3”  and  received  in 
evidence.) 

*  *  # 

Mr.  Stoutemyer.  We  will  next  ask  that  a  certified  copy  of  the 
public  notice  of  March  2, 1909,  issued  pursuant  to  the  Reclamation 
Act  of  1902  and  under  which  public  notice  the  predecessors  in 
interest  of  Fox  and  Elder  contracted  with  the  United  States,  be 
marked  as  Defendant’s  Exhibit  No.  4  and  admitted  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  4” 
and  received  in  evidence.) 

*  *  * 

Defendant's  Exhibit  1+ 

1971  (Sheet  2) 

Public  Notices  and  Orders 

SUNNYSIDE  PROJECT,  WASHINGTON 

Department  of  the  Interior, 

Washington ,  March  #, 1909. 

PUBLIC  NOTICE 

In  pursuance  of  the  provisions  of  Section  4  of  the  Reclamation 
Act  of  June  17,  1902  (32  Stat.,  388),  notice  is  hereby  given  as 
follows : 

Water  will  be  furnished  from  the  Sunnyside  Project,  Wash- 
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ington,  under  the  provisions  of  the  Reclamation  Act,  for  the  irri¬ 
gable  land  shown  on  the  following  township  plats : 

Willamette  Meridian. — T.  11  N.,  R.  20  E.;  T.  11  N.,  R.  21  E.; 
T.  10  N.,  R.  21  E. ;  T.  10  N.,  R.  22  E. ;  T.  10  N.,  R.  23  E. ;  T.  9  N., 
R.  22  E.:  T.  9  N.,  R.  23  E.;  T.  8  N.,  R.  24  E.;  T.  9  N.,  R.  24  E.; 
approved  March  2,  1909,  by  the  Secretary  of  the  Interior,  and  on 
file  in  the  local  land  office  at  North  Yakima,  Washington. 

Water  will  be  furnished  in  the  irrigation  season  of  1909  for  that 
portion  of  the  land  shown  upon  a  list  on  file  in  the  local  land  office, 
the  same  having  heretofore  received  water  from  the  said  Sunnyside 
Project  and  now  being  in  cultivation. 

Water  will  be  furnished  for  the  remaining  portions  of  the  irriga¬ 
ble  land  shown  on  said  plats,  from  time  to  time,  as  announcement 
shall  be  made  that  water  is  available. 

Water-right  applications  may  be  made  for  the  irrigable  areas 
shown  on  the  said  plats.  The  time  when  payments  will  be  due 
therefor  is  hereinafter  stated. 

The  charges  which  shall  be  made  per  acre  of  irrigable  land  which 
can  be  irrigated  by  the  waters  from  said  irrigation  project  are  in 
two  parts,  as  follows : 

1.  The  building  of  the  irrigation  system,  $52  per  acre  of  irrigable 
land,  payable  in  not  more  than  ten  annual  instalments,  each  pay¬ 
ment  not  less  than  $5.20  per  acre  or  some  multiple  thereof,  pro¬ 
vided,  however,  that  full  payment  may  be  made  at  any  time  of  any 
balance  remaining  due,  after  certification  has  been  made  by  the 
Commissioner  of  the  General  Land  Office  that  full  and  satisfactory 
compliance  has  been  shown  with  all  the  requirements  of  the  law  as 
to  residence,  cultivation  and  reclamation. 

2.  For  operation  and  maintenance,  which  will,  as  soon  as  the 
data  are  available,  be  fixed  in  proportion  to  the  amount  of  water 
used,  with  a  minimum  charge  per  acre  of  irrigable  land  whether 
water  is  used  thereon  or  not.  The  operation  and  maintenance 
charge  for  the  irrigation  season  of  1909,  and  until  further  notice, 
will  be  95  cents  per  acre  of  irrigable  land,  for  which  water  is  ready 
in  the  irrigation  season  of  1909,  whether  water  is  used  thereon 
or  not. 

The  first  instalment  on  account  of  said  charges  for  the  irrigable 
lands  shown  on  the  list  on  file  in  the  local  land  office  to  receive  water 
in  the  irrigation  season  of  1909,  shall  be  due  March  15,  1909.  The 
second  instalment  shall  be  due  March  1,  1910.  Subsequent  instal¬ 
ments  shall  be  due  on  March  1  of  each  year  thereafter  until  fully 
paid.  All  charges  are  payable  at  the  local  land  office.  North 
Yakima,  Washington. 

1971-A  The  first  instalment  of  the  charges  for  the  irrigable 
land,  for  which  water  is  to  be  subsequently  furnished,  will 
be  due  on  March  1  of  the  year  in  which  water  shall  be  available  for 
said  lands,  and  subsequent  instalments  shall  be  due  on  March  1  of 
each  year  thereafter  until  fully  paid. 

The  first  instalment  of  charges  for  all  lands  shown  on  the  said 
list,  for  which  it  is  herein  announced  that  water  will  be  available 


MAZIN' E  Z.  AND  JOSIE  R.  FOX  ET  AL.  VS.  HAROLD  L.  ICEES  145 


in  the  season  of  1909,  whether  or  not  water-right  application  is 
made  therefor,  or  water  is  used  thereon,  shall  be  due  and  payable 
as  herein  provided. 

The  regulation  is  hereby  established  that  no  water  will  be  fur¬ 
nished  in  any  year  until  all  operation  and  maintenance  charges 
levied  for  that  year  shall  have  been  paid  in  full.  Accordingly  no 
water  will  be  furnished  during  the  irrigation  season  of  1909  for 
any  lands  until  the  portion  of  the  instalment  for  operation  and 
maintenance  due  on  March  15,  1909,  has  been  paid,  and  no  water 
will  be  furnished  in  any  subsequent  irrigation  season  until  the 
payment  has  been  made  of  the  portion  of  the  instalment  for  opera¬ 
tion  and  maintenance  due  March  1  of  said  year. 

Failure  to  make  any  two  payments  of  the  instalments  of  charges 
when  due  shall  render  the  application  subject  to  cancellation,  with 
forfeiture  of  all  rights  under  the  application,  as  well  as  of  any 
moneys  already  paid  thereon. 

The  charges  herein  provided  for  may,  for  the  convenience  of  the 
applicants,  be  paid  to  the  Special  Fiscal  Agent  of  the  U.  S. 
Reclamation  Service,  assigned  to  the  Sunnyside  Project,  for  trans¬ 
mission  to  the  register  and  receiver  of  the  local  land  office,  provided 
the  necessary  charges  for  transportation  of  the  cash,  as  determined 
by  the  Special  Fiscal  Agent,  accompany  the  payment  of  the 
water-right  charges. 

James  Rudolph  Garfield, 

Secretary  of  the  Interior. 

INSTRUCTIONS  ACCOMPANYING  PUBLIC  NOTICE 

The  notice  was  forwarded  to  the  Commissioner  of  the  General 
Land  Office  with  instructions  that  publicity  be  given  to  the  same, 
and  that  the  local  officers  be  instructed  to  announce  that  water- 
right  applications  for  the  irrigable  lands  shown  on  the  plats  be 
properly  executed  and  filed  in  the  local  land  office  before  water  can 
be  furnished;  that  the  water  user  shall  receive  the  water  at  the 
main  canal  or  some  lateral  thereof,  and  at  his  own  expense  convey 
the  same  to  the  land  described  in  the  water-right  application ;  that 
the  United  States  will  maintain  and  operate  the  storage  and  diver¬ 
sion  works  and  main  canals,  and  the  cost  thereof  shall  be  included 
in  the  operation  and  maintenance  charges  for  the  project;  that  the 
laterals  and  sublaterals  constituting  the  balance  of  the  distributing 
system  are  to  be  maintained  and  kept  in  serviceable  condition  by 
the  water  users  to  be  served  therefrom  at  their  expense  under  reg¬ 
ulations  to  be  approved  by  the  Secretary  of  the  Interior;  that  the 
amount  of  water  to  be  furnished,  to  be  stated  in  the  second  para¬ 
graph  of  every  application,  is  three  acre  feet  pfer  acre  per  annum ; 
that  the  building  charge  and  number  of  annual  instalments  are  to 
be  stated  in  the  third  paragraph  of  each  application ;  that  the  limit 
of  distance  to  be  regarded  as  residence  in  the  neighborhood  has 
been  fixed  at  fifty  miles;  and  that  the  Secretary  has  entered  into 
a  contract  with  the  Sunnyside  Water  Users’  Association  and  the 
certificate  of  that  association  forming  a  part  of  the  water-right 
application  must  be  filled  in  before  the  application  can  be  accepted. 
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WATER-RIGHT  APPLICATIONS  AND  STOCK  SUBSCRIPTIONS  FOR  PUBLIC 

LANDS 

The  procedure  determined  upon  in  the  case  of  water-right  appli¬ 
cations  for  public  lands  not  subscribed  to  the  Sunnyside  Water 
Users’  Association  is  as  follows : 

The  certificate  of  the  water  users’  association  forming  part  of 
the  water-right  application  need  not  be  filled  in  at  the  time  of 
presenting  it  with  application  to  enter.  The  application  to  enter 
and  the  accompanying  water-right  aplication  on  which  such  certi¬ 
ficate  has  not  been  filled  in  will  be  received  and  suspended  without 
action,  and  will  retain  its  priority  for  thirty  days,  within  which 
time  a  certificate  in  accordance  with  the  printed  form  must  be 
presented,  in  default  of  which  the  application  to  enter  and  the 
water-right  application  will  be  rejectea. 

*  *  * 

Mr.  Stoutemyer.  We  will  next  ask  that  the  water  right  appli¬ 
cation  of  Mr.  Phillips — that  was  Ottmuller’s  predecessor  in  in¬ 
terest — covering  the  Ottmuller  lands  be  marked  as  Defend- 

1243  ant’s  Exhibit  No.  5  and  admitted  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Ex¬ 
hibit  5”  and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  ask  that  the  water  right  application 
of  Mr.  Allen — that  is  Mr.  Parks’  predecessor  in  interest — and 
contract  be  marked  as  Defendant’s  Exhibit  6  and  introduced  in 
evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  6” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  ask  that  the  water  right  applica¬ 
tion  of  Mr.  Dwinell,  one  of  Fox’s  predecessors,  be  marked  as 
Defendant’s  Exhibit  7  and  received  m  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  7” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  next  ask  that  the  water  right  application 
of  Mr.  Warrell,  another  one  of  Mr.  Fox’s  predecessors  in  interest, 
be  marked  as  Defendant’s  Exhibit  8  and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  8” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  next  ask  that  the  water  right  application 
of  Mr.  Hoover,  the  third  of  Mr.  Fox’s  predecessors  in  interest,  be 
marked  as  Defendant’s  Exhibit  9  and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  9” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  next  ask  that  certified  photostatic  copies 
of  pages  200  and  201  of  the  Eighth  Annual  Report,  showing 
the  promulgation  and  circulation  of  the  Public  Notice  of 

1244  March  2,  1909,  and  showing  in  particular  that  the  charge 
of  $52  per  acre  was  definitely  tied  to  the  provision  of  three 

acre  feet  of  water  per  acre  per  annum  for  the  public  notice  lands, 
be  marked  as  Defendant’s  Exhibit  10  and  received  in  evidence. 
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Mr.  Chaffee.  No  objection. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  10” 
and  received  in  evidence.) 

•  *  * 

Defendant’ 8  Exhibit  10 
Public  Notice  Dated  March  2, 1909 

In  pursuance  of  the  provisions  of  section  4  of  the  reclamation 
act  of  June  17,  1902  (  32  Stat.  L.,  388),  notice  is  hereby  given  as 
follows : 

Water  will  be  furnished  from  the  Sunnyside  project,  Washing¬ 
ton,  under  the  provisions  of  the  reclamation  act,  for  the  irrigable 
land  shown  on  the  following  township  plats :  T.  11  N.,  R.  20  E. ; 
T.  11  N.,  R.  21  E. ;  T.  10  N.,  R.  21  E. ;  T.  10  N.,  R.  22  E. ;  T.  10  N., 
R.  23  E.;  T.  9  N.,  R.  22  E.;  T.  9  N.,  R.  23  E.;  T.  8  N.,  R.  24  E.; 
T.  9  N.,  R.  24  E.,  Willamette  meridian ;  approved  March  2,  1909, 
by  the  Secretary  of  the  Interior,  and  on  file  in  the  local  land  office 
at  North  Yakima,  Wash. 

Water  will  be  furnished  in  the  irrigation  season  of  1909  for  that 
portion  of  the  land  shown  upon  a  list  on  file  in  the  local  land  office, 
the  same  having  heretofore  received  water  from  the  said  Sunny- 
side  project  and  now  being  in  cultivation. 

Water  will  be  furnished  for  the  remaining  portions  of  the 
irrigable  land  shown  on  said  plats,  from  time  to  time,  as  announce¬ 
ment  shall  be  made  that  water  is  available. 

Water-right  applications  may  be  made  for  the  irrigable  areas 
shown  on  the  said  plats.  The  time  when  payments  will  be  due 
therefor  is  hereinafter  stated. 

The  charges  which  shall  be  made  per  acre  of  irrigable  land 
which  can  be  irrigated  by  the  waters  from  said  irrigation  project 
are  in  two  parts,  as  follows : 

1.  The  building  of  the  irrigation  system,  $52  per  acre  of  irri¬ 
gable  land,  payable  in  not  more  than  ten  annual  installments,  each 
payment  not  less  than  $5.20  per  acre  or  some  multiple  thereof, 
provided,  however,  that  full  payment  may  be  made  at  any  time 
of  any  balance  remaining  due,  after  certification  has  been  made 
by  the  Commissioner  of  the  General  Land  Office  that  full  and 
satisfactory  compliance  has  been  shown  with  all  the  requirements 
of  the  law  as  to  residence,  cultivation,  and  reclamation. 

2.  For  operation  and  maintenance,  which  will,  as  soon  as  the 
data  are  available,  be  fixed  in  proportion  to  the  amount  of  water 
used,  with  a  minimum  charge  per  acre  of  irrigable  land  whether 
water  is  used  thereon  or  not.  The  operation  and  maintenance 
charge  for  the  irrigation  season  of  1909,  and  until  further  notice, 
will  be  95  cents  per  acre  of  irrigable  land,  for  which  water  is  ready 
in  the  irrigation  season  of  1909,  whether  water  is  used  thereon  or 
not. 

The  first  installment  on  account  of  said  charges  for  the  irrigable 
lands  shown  on  the  list  on  file  in  the  local  land  office  to  receive 
water  in  the  irrigation  season  of  1909  shall  be  due  March  15,  1909. 
The  second  installment  shall  be  due  March  1,  1910.  Subsequent 
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installments  shall  be  due  on  March  1  of  each  year  thereafter  until 
fully  paid.  All  charges  are  payable  at  the  local  land  office,  North 
Yakima,  Wash. 

The  first  installment  of  the  charges  for  the  irrigable  land,  for 
which  water  is  to  be  subsequently  furnished,  will  be  due  on 
March  1  of  the  year  in  which  water  shall  be  available  for  said 
lands,  and  subsequent  installments  shall  be  due  on  March  1  of 
each  year  thereafter  until  fully  paid. 

The  first  installment  of  charges  for  all  lands  shown  on  the  said 
list,  for  which  it  is  herein  announced  that  water  will  be  available 
in  the  season  of  1909,  whether  or  not  water-right  application  is 
made  therefor,  or  water  is  used  thereon,  shall  be  due  and  payable 
as  herein  provided. 

The  regulation  is  hereby  established  that  no  water  will  be  fur¬ 
nished  in  any  year  until  all  operation  and  maintenance  charges 
levied  for  that  year  shall  have  been  paid  in  full.  Accordingly  no 
water  will  be  furnished  during  the  irrigation  season  of  1909  for 
any  lands  until  the  portion  of  the  installment  for  operation  and 
maintenance  due  on  March  15,  1909,  has  been  paid,  and  no  water 
will  be  furnished  in  any  subsequent  irrigation  season  until  the 
payment  has  been  made  of  the  portion  of  the  installment  for 
operation  and  maintenance  due  March  1  of  said  year. 

Failure  to  make  any  two  payments  of  the  installments  of 
charges  when  due  shall  render  the  application  subject  to  cancella¬ 
tion,  with  forfeiture  of  all  rights  under  the  application,  as  well  as 
of  any  moneys  already  paid  thereon. 

The  charges  herein  provided  for  may,  for  the  convenience  of 
the  applicants,  be  paid  to  the  special  fiscal  agent,  of  the  United 
States  Reclamation  Service,  assigned  to  the  Sunnyside  project, 
for  transmission  to  the  register  and  receiver  of  the  local  land  office, 
provided  the  necessary  charges  for  transportation  of  the  cash, 
as  determined  by  the  special  fiscal  agent,  accompany  the  payment 
of  the  water-right  charges. 

*  *  * 

Mr.  Stoxttemyer.  We  next  ask  that  certified  copies  of  excerpts 
from  twenty  different,  consecutive  annual  reports  of  the  Secretary 
to  Congress  in  regard  to  the  duty  of  water  established  on  the 
Sunnyside  Division  of  the  Yakima  Project,  reading  in  each  of  the 
20  annual  reports,  as  set  out  in  the  page  in  the  volume  referred 
to  in  these  excerpts,  “Sunnyside  Unit.  Duty  of  Water.  Three 
acre  feet  per  annum  at  the  farm” — that  was  so  stated  by  the  Sec¬ 
retary  of  the  Interior  in  his  annual  reports,  each  year  tor  twenty 

years,  beginning  with  the  Seventh  Annual  Report - 

1245  (Document  referred  to  was  marked  “Defendant’s  Exhibit 
11”  and  received  in  evidence.) 

*  *  * 

Defendant's  Exhibit  11 

2002  The  following  statements  as  to  duty  of  water  or  amount 
of  water  to  be  furnished  per  acre  on  the  lands  of  the  said 
Sunnyside  division  of  the  Yakima  project,  were  made  in  the 
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following  named  official  reclamation  reports  at  the  pages  thereof 
hereinafter  set  out  and  in  the  following  language: 

On  pages  191  of  7th  Annual  Report :  “Sunnyside  Project  Duty 
of  Water :  3  acre-feet  per  acre  per  annum.” 

On  page  195  of  8th  Annual  report :  “Sunnyside  Unit.  Duty  of 
Water :  3  acre-feet  per  acre  per  annum  at  the  farm.” 

On  page  288  of  9th  Annual  Report :  “Sunnyside  Unit.  Duty  of 
Water :  3  acre-feet  per  acre  per  annum  at  the  farm.” 

On  page  229  of  10th  Annual  Report :  “Sunnyside  Unit.  Duty 
of  Water :  3  acre-feet  per  acre  per  annum  at  the  farm.” 

On  page  182  of  the  11th  Annual  Report :  “Sunnyside  Unit.  Duty 
of  Water :  3  acre-feet  per  acre  per  annum  at  the  farm.” 

On  page  227  of  12th  Annual  Report:  “Sunnyside  Unit.  Duty 
of  Water:  3  acre-feet  per  acre  per  annum  at  the  farm.” 

On  page  293  of  13th  Annual  Report :  “Sunnyside  Unit.  Duty 
of  Water :  3  acre-feet  per  acre  per  annum  at  the  farm.” 

On  page  291  of  the  14th  Annual  Report :  “Sunnyside  Unit.  Duty 
of  Water:  3  acre-feet  per  acre  per  annum  at  the  farm.” 

On  page  445  of  15th  Annual  Report :  “Sunnyside  Unit.  Duty  of 
Water:  3  acre-feet  per  acre  per  annum  at  the  farm.” 

On  page  314  of  16th  Annual  Report :  “Sunnyside  Unit.  Duty  of 
Water :  3  acre-feet  per  acre  per  annum  at  the  farm.” 

On  page  338  of  17th  Annual  Report :  “Sunnyside  Unit.  Duty  of 
Water :  3  acre-feet  per  acre  per  annum  at  the  farm.” 

On  page  343  of  18th  Annual  Report:  “Sunnyside  Unit.  Duty  of 
Water :  3  acre-feet  per  acre  per  annum  at  the  farm.” 

On  page  367  of  19th  Annual  Report :  “Sunnyside  Unit.  Duty  of 
Water:  3  acre-feet  per  acre  per  annum  at  the  farm.” 

2003  On  page  346  of  20th  Annual  Report :  “Sunnyside  Division. 
Duty  of  Water :  3  acre-feet  per  acre  per  annum  at  the  farm.” 

On  page  110  of  21st  Annual  Report:  “The  water  duty  on 
the  Sunnyside  Division  is  3  acre-feet  per  acre.” 

On  page  114  of  22nd  Annual  Report :  “The  water  duty  on  the 
Sunnyside  Division  is  3  acre-feet  per  acre.” 

On  page  75  of  23rd  Annual  Report:  “The  water  duty  on  the 
Sunnyside  Division  is  3  acre-feet  per  acre.” 

On  page  99  of  24th  Annual  Report:  “The  water  duty  on  the 
Sunnyside  Division  is  3  acre-feet  per  acre.” 

On  page  79  of  25th  Annual  Report:  “The  water  duty  on  the 
Sunnyside  Division  is  3  acre-feet  per  acre.” 

+  *  * 

Mr.  Stoutemyer.  We  next  ask  that  the  Public  Notice  of  May 
16,  1917,  relating  to  operation  and  maintenance  charge  on  the 
Sunnysiae  Division  and  providing  for  excess  O.  &  M.  charges 
on  water  deliveries  in  excess  of  two,  two  and  a  half,  and  three 

marked 

Mr.  Chaffee.  No  objection. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  12” 
and  received  in  evidence.) 


acre-feet,  respectively,  on  the  various  classes  of  land  be 
as  Defendant’s  Exhibit  12  and  received  in  evidence. 
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Mr.  Stoutemyer.  We  will  next  ask  that  a  certified  copy  of 
Public  Notice  of  April  4, 1918,  similar  to  the  preceding  one,  stat¬ 
ing  the  O.  &  M.  charges  on  water  over  two  acre-feet,  two  and  a 
half  acre-feet,  and  three  acre -feet,  be  received  in  evidence  as 
Defendant’s  Exhibit  13. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  13” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  next  ask  that  the  Public  Notice  of  March 
11, 1919,  similar  to  the  two  preceding  exhibits,  the  O.  &  M.,  opera¬ 
tion  and  maintenance,  public  notice  for  the  year  1919,  containing 
the  same  statements  in  regard  to  excess  charges  for  water  over  two, 
two  and  a  half,  and  three  acre  feet,  be  marked  as  Defendant’s 
Exhibit  14  and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  14” 
and  received  in  evidence.) 

*  *  * 

Defendant's  Exhibit  li 

2009  (No.  19) 

Public  Notice 

SUNNYSIDE  UNIT,  YAKIMA  PROJECT,  WASHINGTON 

Department  of  the  Interior, 

W ashington,  D.  C.,  March  11, 1919. 

1.  In  pursuance  of  Section  4  of  the  Reclamation  Act  of  June  17, 
1902  (32  Stat.,  388),  and  of  acts  amendatory  thereof  or  supple¬ 
mentary  thereto,  particularly  the  Reclamation  Extension  Act  of 
August  13, 1914  (38  Stat.,  686),  announcement  is  hereby  made  that 
the  annual  operation  and  maintenance  charges  for  the  irrigation 
season  of  1919  and  thereafter  until  further  notice  against  all  lands 
of  the  Sunnyside  Unit,  Yakima  Project,  Washington,  under  public 
notice,  shall  be  as  hereinafter  stated. 

2.  Classification  of  lands. — For  the  purpose  of  equitably  deter¬ 
mining  the  operation  and  maintenance  charges,  the  lands  of  the 
Sunnyside  Unit  have  been  divided  by  the  Sunnyside  Valley  Irriga¬ 
tion  District  into  three  classes,  according  to  water  requirements, 
viz.  (A),  (B)  and  (C) ;  and  a  map  showing  such  classification  is 
on  file  in  the  office  of  the  Project  Manager,  and  in  the  office  of  the 
Irrigation  District. 

3.  Operation  and  aintenance  charges. — Each  acre  of  irrigable 
land,  whether  water  is  used  thereon  or  not,  shall  be  charged  with  a 
minimum  operation  and  maintenance  charge  of  $2.00,  which  will 
permit  delivery  of  not  more  than  the  following  amounts  per  irriga¬ 
ble  acre : 

To  lands  of  Class  (A),  2  acre-feet;  to  lands  of  Class  (B),  2% 
acre-feet;  to  lands  of  Class  (C),  3  acre-feet.  For  additional  water 
above  the  foregoing  amounts,  the  rate  shall  be  50  cents  per  acre- 
foot.  Provided,  That  for  newly  reclaimed  lands,  no  charge  will  be 
made  for  water  actually  needed  in  excess  of  the  amount  covered 
by  a  charge  of  $2.00  per  irrigable  acre  at  the  said  rates. 

4.  Time  of  payment. — All  operation  and  maintenance  charges 
are  due  and  payable  annually  on  March  1  following  the  irrigation 
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season ;  but  where  water-right  application  is  made  for  public  land 
entered  under  the  reclamation  law  after  June  15  in  any  year,  or 
where  water  right  application  is  made  after  August  1  in  any  year 
for  land  in  private  ownership,  no  operation  and  maintenance 
charge  will  be  made  for  water  delivered  during  the  remainder  of 
the  irrigation  season  in  which  the  water  right  application  is  made. 

S.  G.  Hopkins, 

Assistant  Secretary  of  the  Interior. 

*  *  * 

Mr.  Stoutemyer.  We  next  ask  that  the  Public  Notice  of  Feb¬ 
ruary  28,  1922,  similar  to  the  preceding  ones,  and  other 
1246  operation  and  maintenance  public  notice,  this  one  for  the 
year  1922,  be  marked  as  Defendant’s  Exhibit  No.  15  and 
received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  15” 
and  received  in  evidence.) 

(No.  22) 

*  *  * 

Defendant's  Exhibit  15 

2011  Public  Notice  of  Annual  Water  Charges 

(Act  of  June  17,  1902,  32  Stat.,  388,  as  amended  and 
supplemented) 

SUNNYSIDE  DIVISION,  YAKIMA  IRRIGATION  PROJECT,  WASHINGTON 

Department  of  tiie  Interior, 
Washington ,  D.  C.,  Feb.  28, 1922. 

1.  Classification  of  project  lands. — For  the  purpose  of  equitably 
determining  operation  and  maintenance  charges,  the  lands  of  the 
Sunnyside  Division,  Yakima  irrigation  project,  Washington, 
under  public  notice,  have  been  divided  by  the  Sunnyside  Valley 
Irrigation  District  into  three  classes,  according  to  water  require¬ 
ments,  viz.,  (A),  (B),  and  (C) ;  and  a  map  showing  such  classifi¬ 
cation  is  on  file  in  the  office  of  the  Project  Manager  and  in  the 
office  of  the  Irrigation  District. 

2.  Operation  and  maintenance  charges  for  project  lands. — For 
the  irrigation  season  of  1922  and  thereafter  until  further  notice, 
each  acre  of  irrigable  land  described  in  paragraph  1,  whether 
water  is  used  or  not,  shall  be  charged  with  a  minimum  operation 
and  maintenance  charge  of  $2,  which  will  permit  delivery  of  not 
more  than  the  following  amounts  per  irrigable  acre:  to  lands  of 
Class  (A),  2  acre-feet;  to  lands  of  Class  (B),  2}4  acre-feet;  to 
lands  of  Class  (C),  3  acre-feet.  For  additional  water  above  the 
foregoing  amounts,  the  rate  shall  be  Sixty  (60)  Cents  per  acre-foot; 
Provided,  That  for  newly  reclaimed  lands  no  charge  will  be  made 
for  water  actually  needed  in  excess  of  the  amount  covered  by  a 
charge  of  $2  per  irrigable  acre  at  the  said  rates. 

3.  Charges  for  excess  water  for  lands  under  supplemental  water- 
right  contracts. — For  lands  receiving  water  under  said  division  of 
said  project,  by  virtue  of  certain  supplemental  water-right  con¬ 
tracts  with  the  United  States,  under  the  provisions  of  which  a 
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minimum  charge  is  fixed,  which  permits  the  delivery  of  not  more 
than  three  (3)  acre- feet  per  acre  per  annum,  the  charge  for  addi¬ 
tional  water  above  the  amount  specified,  shall  be  Sixty  (60)  Cents 
per  acre-foot  for  the  irrigation  season  of  1922  and  thereafter  until 
further  notice. 

4.  Water-rental  charges  for  lands  outside  the  project. — For  stor¬ 
age  water  which  may  be  furnished  lands  outside  the  limits  of 
said  division  of  said  project,  the  charge  shall  be  One  Dollar 
($1.00)  per  acre-foot  for  the  irrigation  season  of  1922  and  there¬ 
after  until  further  notice. 

5.  Time  of  payment. — All  water  charges  announced  herein  are 
due  and  payable  on  December  31  following  the  irrigation  season. 

E.  C.  Finney, 

First  Assistant  Secretary  of  the  Interior. 

*  *  * 


Mr.  Stoutemyer.  We  next  ask  that  the  Public  Notice  of  Feb- 
ruapr  15,  1923,  another  operation  and  maintenance  public  notice 
similar  to  the  four  preceding  ones,  and  this  last  one  covering 
the  year  1923,  be  marked  as  Defendant’s  Exhibit  16  and  received 
in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  16” 

and  was  received  in  evidence.) 

*  *  * 


2013 


Defendant's  Exhibit  16 

Public  Notice  of  Annual  Water  Charges 


(No.  23) 


(Act  of  June  17, 1902, 32  Stat.,  388,  as  amended  and  supplemented) 


SUNNYSIDE  DIVISION,  YAKIMA  IRRIGATION  PROJECT,  WASHINGTON 

Department  of  the  Interior, 

1 Washington ,  D.  C.,  February  16, 1023. 

1.  Classification  of  project  lands. — For  the  purpose  of  equitably 
determining  operation  and  maintenance  charges,  the  lands  of  the 
Sunnyside  Division,  Yakima  irrigation  project,  Washington,  under 
public  notice,  have  been  divided  by  the  Sunnyside  Valley  Irriga¬ 
tion  District  into  three  classes,  according  to  water  requirements, 
viz.,  (A),  (B),  and  (C) ;  and  a  map  showing  such  classification 
is  on  file  in  the  office  of  the  Project  Manager  and  in  the  office  of  the 
Irrigation  District. 

2.  Operation  and  maintenance  charges  for  project  lands. — For 
the  irrigation  season  of  1923  and  thereafter  until  further  notice, 
each  acre  of  irrigable  land  described  in  paragraph  1,  whether  water 
is  used  or  not,  shall  be  charged  with  a  minimum  operation  and 
maintenance  charge  of  $2,  which  will  permit  delivery  of  not  more 
than  the  following  amounts  per  irrigable  acre :  to  lands  of  Class 
(A),  2  acre-feet;  to  lands  of  Class  (B) ;  2y2  acre-feet;  to  lands  of 
Class  (C),  3  acre-feet.  For  additional  water  above  the  foregoing 
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amounts,  the  rate  shall  be  Fifty  (.50)  Cents  per  acre-foot;  Pro¬ 
vided,  Tnat  for  newly  reclaimed  lands  no  charge  will  be  made  for 
water  actually  needed  in  excess  of  the  amount  covered  by  a  charge 
of  $2  per  irrigable  acre  at  the  said  rates. 

3.  Charges  for  excess  water  for  lands  under  supplemental  water- 
right  contracts. — For  lands  receiving  water  under  said  division  of 
said  project,  by  virtue  of  certain  supplemental  water-right  con¬ 
tracts  with  the  United  States,  under  the  provisions  of  which  a 
minimum  charge  is  fixed,  which  permits  the  delivery  of  not  more 
than  three  (3)  acre-feet  per  acre  per  annum,  the  charge  for  addi¬ 
tional  water  above  the  amount  specified,  shall  be  Fifty  (.50) 

2014  Cents  per  acre-foot  for  the  irrigation  season  of  1923  ana 
thereafter  until  further  notice. 

4.  Water-rental  charges  for  lands  outside  the  project. — For 
storage  water  which  may  be  furnished  lands  outside  the  limits  of 
said  division  of  said  project,  the  charge  shall  be  One  Dollar  ($1.00) 
per  acre-foot  for  the  irrigation  season  of  1923  and  thereafter  until 
further  notice. 

5.  Time  of  payment. — All  water  charges  announced  herein  are 
due  and  payable  on  December  31  following  the  irrigation  season. 

E.  C.  Finney, 

First  Assistant  Secretary  of  the  Interior. 

*  *  * 

Mr.  Stoutemyer.  We  next  ask  that  the  Public  Notice  of  Octo¬ 
ber  17,  1930,  and  the  rules  and  regulations  as  to  water  deliveries 
in  the  Sunnyside  Valley  Irrigation  District  for  the  year  1931  and 
subsequent  years  and  tne  determination  of  the  amount  of  water 
required,  be  marked  as  Defendant’s  Exhibit  17  and  received  in 
evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  17” 
ana  received  in  evidence.) 

Mr.  Stoutemyer.  We  next  ask  that  a  certified  copy  of  the 
notice  of  water  duty  determination,  approved  by  the  Secretary 
on  May  5, 1932,  be  marked  as  Defendant’s  Exhibit  18  and  received 
in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  18” 
ana  received  in  evidence.) 

Mr.  Stoutemyer.  We  next  ask  that  the  public  notice  of  October 
9,  1939,  revoking  the  notices  and  regulations  of  October  17, 
1930,  May  5,  1932,  and  announcing  a  proposal  to  secure 

1247  judicial  determination  of  project  water  rights  of  all  divi¬ 
sions  and  subdivisions  of  the  Yakima  Project  in  an  action 

in  which  all  parties  affected  are  represented,  be  marked  as 
Defendant’s  Exhibit  19  and  received  in  evidence. 

*  *  * 

Document  referred  to  was  marked  “ Plaintiff's  Exhibit  19”  and 
received  in  evidence.) 

*  *  * 

1248  Mr.  Stoutemyer.  The  next  is  a  certified  photostatic  copy 
of  the  certificate  of  feasibility  of  the  Yakima  Reclamation  Project 
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dated  April  18, 1906,  which  we  will  ask  to  be  marked  as  Defendant’s 
Exhibit  20  and  received  in  evidence. 

Mr.  Chaffee.  No  objection. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  20” 
and  received  in  evidence.) 

*  *  * 

Defendant's  Exhibit  20 

2029  Certificate  of  Feasibility  of  the  Yakima  Reclamation 

Project 

Department  of  the  Interior, 

United  States  Geological  Survey,  Reclamation  Service, 

April  18 , 1906. 

To  the  Commissioner  of  Public  Lands , 
of  the  State  of  W  ashington. 

Pursuant  to  and  in  accordance  with  an  act  of  the  Legislature 
of  the  State  of  Washington  approved  March  4, 1905,  entitled  “An 
Act  relating  to  the  appropriation  of  waters  of  the  State  for 
irrigation  purposes,  granting  to  the  United  States  the  right  to 
exercise  the  power  of  eminent  domain  in  acquiring  lands,  water 
and  other  property  for  rights  of  ways  and  for  reservoirs  and  other 
irrigation  works,  granting  to  the  United  States  certain  rights  in 
State  lands,  and  in  the  waters  of  the  State,  relating  to  water  users 
associations  and  declaring  an  emergency,”  you,  as  Commissioner 
of  Pubhc  Lands  of  the  State  of  Washington  were  on  April  23, 
1906,  notified  that  pursuant  to  the  provisions  of  the  Act  of  Con¬ 
gress  approved  June  17, 1902,  entitled  “An  Act  appropriating  the 
receipts  from  the  sale  and  disposal  of  public  lands  in  certain  states 
and  territories  to  the  construction  of  irrigation  works  for  the 
reclamation  of  arid  lands,”  that  the  United  States  intended  to 
make  examinations  and  surveys  for  the  utilization  of  certain 
specified  waters,  and  that  certain  described  lands  would  be  re¬ 
quired  for  the  construction,  operation,  and  maintenance  of  the 
works  of  the  irrigation  project  contemplated,  and  that  certain 
described  lands  belonging  to  the  state  were  susceptible  of  irriga¬ 
tion  and  within  the  area  to  be  irrigated  from  the  works  projected 
by  the  United  States,  said  notice  reading  as  follows: 

2030  Notice  of  Withdrawal  of  State  Waters  and  Lands 

426  Peyton  Block, 
Spokane ,  Wash.,  May  4, 1905. 

Hon.  E.  W.  Ross,  Commissioner  of  Public  Lands ,  State  of  Wash¬ 
ington,  Olympia,  Wash. 

De.\r  Sir  :  Pursuant  with  an  act  of  the  Legislature  of  the  State 
of  Washington  approved  March  4, 1905,  entitled  “An  Act  relating 
to  the  appropriation  of  waters  of  the  State  for  irrigation  purposes, 
granting  to  the  United  States  the  right  to  exercise  the  power  of 
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eminent  domain  in  acquiring  lands,  water,  and  other  property  for 
rights  of  way,  and  for  reservoirs  and  other  irrigation  works, 
granting:  to  the  United  States  certain  rights  in  the  State  lands 
and  in  the  waters  of  the  State,  relating  to  Water  Users  Associa¬ 
tions  and  declaring  an  emergency,”  you  are  hereby  notified  that 
pursuant  to  the  provisions  of  the  act  of  Congress  approved  June 
17,  1902,  entitled  “An  act  appropriating  the  receipts  from  the  sale 
and  disposal  of  public  lands  in  certain  states  and  territories  to 
the  construction  of  irrigation  works  for  the  reclamation  of  arid 
lands,”  or  any  amendment  of  said  act  or  substitution  of  said  act, 
the  United  States  intends  to  make  examinations  and  surveys  for 
the  utilization  of  all  waters  flowing  and  being  in  the  following 
streams,  lakes,  ponds,  springs  and  other  sources  of  water  supply 
within  the  areas  draining  into  said  streams  or  lakes  for  the  con¬ 
struction,  operation,  and  maintenance  of  irrigation  projects  in 
Kittitas  and  Yakima  counties: 

The  Yakima  River  and  all  its  following  named  branches  and 
tributary  streams  flowing  into  the  Yakima  River;  all  lakes,  ponds, 
and  springs  in  the  drainage  area  of  the  Yakima  River,  in- 
2031  eluding  Lake  Keechelus,  and  all  streams  flowing  into  Lake 
Keechelus;  Lake  Kachess  and  all  streams  flowing  into  Lake 
Kachess;  Kachess  River  from  Lake  Kachess  to  Yakima  River; 
Big  Creek,  Lake  Clealum  and  all  streams  flowing  into  Lake  Clea- 
lum;  Clealum  River  from  Lake  Clealum  to  the  Yakima  River; 
Teanaway  River,  Swauk  Creek,  Naches  River  and  all  tributary 
streams  thereof,  Toppenish  Creek  and  Satus  Creek,  not  including 
any  water  appropriation  that  has  been  in  good  faith  heretofore 
initiated  under  any  law  of  said  state. 

The  United  States  claims  right  to  store,  divert  and  appropriate, 
to  carry  stored  water  along  the  beds  of  the  above  said  streams 
and  to  conduct  or  utilize  by  any  other  means  said  waters  for  the 
purpose  of  irrigating  lands  within  the  State  of  Washington  located 
in  Kittitas  and  Yakima  Counties  of  said  State. 

Following  is  a  list  of  lands  belonging  to  the  State  of  Washing¬ 
ton  over  or  upon  which  the  United  States  will  require  rights  of 
way  for  canals,  ditches  or  laterals  or  sites  for  reservoirs  ana  struc¬ 
tures  therefor,  or  appurtenant  thereto,  as  provided  in  Section  5 
of  an  act  approved  March  4,  1905,  including  the  beds  and  shores 
of  the  Yakima  River  and  all  its  following  named  branches  and 
tributary  streams  flowing  into  the  Yakima  River;  all  lakes,  ponds, 
and  springs  in  the  drainage  area  of  the  Yakima  River,  including 
Lake  Keechelus,  and  all  streams  flowing  into  Lake  Keechelus;  Lake 
Kachess  and  all  streams  flowing  into  Lake  Kachess;  Kachess 
River  from  Lake  Kachess  to  Yakima  River;  Big  Creek,  Lake 
Clealum  and  all  streams  flowing  into  Lake  Clealum ;  Clealum 
River  from  Lake  Clealum  to  the  Yakima  River,  Teanaway  River, 
Swauk  Creek,  Naches  River ; and  all  tributary  streams  thereof; 
Toppenish  Creek  and  Satus  Creek,  not  including  any  lands 
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2C32  or  rights  of  way  the  title  to  which  has  passed  from  the 
State: 

State  Lands  to  be  withdrawn  for  rights  of  way,  Kittitas  and 
Yakima  County  Projects 


T.  10N..R.  26  E.: 

All -  Sec.  36. 

T.  11  N.,  R.  25  E. : 

S  Vi  ~  N  W  vi7s  %  NE^'and  NW  %  NE^ _ Sec'.  4. 

T.  11 N.,  R.  26  E. : 

All _  Sec.  16. 

T.  12  N„  R.  16  E. : 

NW% - Sec.  16. 

T.  12  N..  R.  25  E. : 

W%E% _  Sec.  20. 

All _ Sec.  28. 

T.  13  N*.,  R.  16  E. : 

W% _ Sec.  26. 

T.  13  N..  R.  17  E. : 

N% _ Sec.  16. 

T.  13  N„  R.  25  E. : 

N%,  N%SE% _ Sec.  18. 

All _ Sec.  20. 

All _ Sec.  34. 

T.  14  N.,  R.  16  E. : 

All _  Sec.  36. 

T  17  N  R  18  E.  * 

BVj,  N%NW%,  SE%NWJ4,  SWViSWVi _ Sec.  20. 

SE%SW%,  S%SE%,  &  NE%SE%, _ Sec.  26. 

T.  17  N.,  R.  20  E. : 

All _ Sec.  16. 

T.  18  N.,  R.  17  E. : 

All _ Sec.  16. 

T.  19  N’.,  R.  17  E. : 

All _ Sec.  24. 

EV>  &  NWJ/4 _ Sec.  26. 

T.  19  N.,  R.  18  E. : 

NWJ4 _ Sec.  30. 

All _ Sec.  36. 

TT  OA  V  p  l»  r  . 

N%N%.  SE*4nW%,  NEVtSW^ _ Sec.  2. 

NVjNEVi.  SEftNEVt,  &  NE%SW% . Sec.  12. 


Following  is  a  list  of  lands  belonging  to  the  State  of 
2033  Washington  susceptible  of  irrigation  and  within  the  area  to 
be  irrigated  from  the  works  projected  by  the  United  States 
as  herein  specified  to  be  sold  by  the  State  in  conformity  with  Sec¬ 
tion  6  of  said  act  of  the  State  of  Washington,  not  including  any 
lands  the  title  to  which  has  passed  from  the  State: 

List  of  State  lands  susceptible  of  irrigation,  Kittitas  and  Yakima 

County  Projects 


T.  11  N'.,  R.  27  E. : 

All _  Sec.  16. 

All _ _ _ Sec.  36. 
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List  of  State  lands  susceptible  of  irrigation,  Kittitas  and  Yakima 
County  Projects — Continued 


T.  11  N„  R.  28  E. : 

All - Sec.  16. 

T.  12  N.,  R.  16  E. : 

S%NE% - Sec.  16. 

T.  12  N.,  R.  17  E. : 

All - Sec.  16. 

T.  22  N.,  R.  25  E. : 

All _ Sec.  16. 

SW%SW&  &  SE^SE^i _ Sec.  26. 

Ni/jN  % _ Sec.  34. 

All _ Sec.  36. 

T.  12  N.,  R.  26  E. : 

All - Secs.  16, 34,  &  36. 

T.  12  N.,  R.  27  E. : 

All _ Secs.  16  &  36. 

T.  12  N„  R.  28  E. : 

All _ Sec.  16. 

T.  13  N.,  R.  16  E. : 

All _ Sec.  36. 

E% _ Sec.  2a 

T.  13  N.,  R.  17  E. : 

S% _ Sec.  16. 

All _ Sec.  36. 

T.  13  N.,  R.  18  E. : 

All - Sec.  16. 

T.  13  N'.,  R.  25  E. : 

S% - Sec.  2. 

SE}i  &  SV>SW% - Sec.  4. 

All _ Secs.  8  &  10. 

N%N% _ Sec.  14. 

All _ Secs.  16, 22, 26,  &  36. 

T.  13  N.,  R.  26  E. : 

_ gec<  4 

ne%"&”s%se%— _ rr:  sec!  a 

N%N% - Sec  8. 

2034  All - 

SE&.  S%NEVt»  SEVLNWVi,&  NE%SW%. 

SW y4,  S^.SEVi _ Sec.  16. 

SE%,  SVjNE^,  SEttNWM.  &  NEViSW^ —  Sec.  22. 

SWVi,  SVjSE% _ Sec.  24. 

All _ Secs.  26  &  36. 

T.  13  N.,  R.  27  E. : 

All _ Secs.  4. 6,  8, 16,  &  22. 

N SE%,  N%SW%,  &  SE^SW^i _ Sec.  26. 

SVjSMi _ Sec.  28. 

All _ Sec.  30. 

SV2  &  NE% _ Sec.  32. 

All _ Secs.  34  &  36. 

T.  14  IS'.,  R.  17  E. : 

All _ Sec.  36. 

T.  14  N..  R.  26E»: 

SE%SE%  &  N%SE>4 _ Sec.  22. 

S  % _ Sec.  24. 

All _ Sec.  26. 

NE^SEVL  &  S%SE% _ Sec.  32. 

All _ Secs.  34  &  36. 

T.  14  N.,  R.  27  E. : 

SW%SW% _ Sec.  20. 

S%  &  NW % _ Sec.  30. 

NW% _ Sec.  32. 
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List  of  State  lands  susceptible  of  irrigation,  Kittitas  and  Yakima 
County  Projects — Continued 


T.  16  N.,  R.  20  E. : 

All _  Sec.  16. 

T.  17  N.,  R.  17  E. : 

W%SW% _  Sec.  2. 

SWVi,  SftNW%,  SWHNE%,  &  NW%SEVi-  Sec.  14. 

T.  17  N..  R.  18  E. : 

All _  Sec.  16. 

T.  17  N.,  R.  19  E. : 

All _  Sec.  36. 

T.  18  N.,  R.  17  E. : 

All _  Sec.  36. 

T.  18  N.,  R.  18  E. : 

All _  Sec.  16. 

T.  18  N\,  R.  19  E. : 

All _  Secs.  16  &  3G. 

T.  19  N..  R.  17  E. : 

All _  Sec.  36. 

T.  20  N.,  R.  14  E. : 

All _  Sec.  36. 

T.  20  N.,  R.  15  E. : 

All _  Sec.  36. 

Under  authority  of  the  Chief  Engineer,  F.  H.  Newell,  in 
telegram  of  May  5,  1905. 

Yours  respectfully, 

T.  A.  Noble,  Engineer ,  U.  S.  R.  S. 

2035  Now,  therefore,  pursuant  to  the  provisions  of  the  Act 
of  the  Legislature  of  the  State  of  Washington  approved 
March  4,  1905,  herein  first  above  entitled,  and  in  order  to  accept 
and  enjoy  the  benefits  and  privileges  therein  provided,  I,  David 
C.  Henny,  Supervising  Engineer,  U.  S.  Reclamation  Service,  act¬ 
ing  for  and  on  behalf  of  the  United  States,  thereunto  duly  author¬ 
ized  by  the  Secretary  of  the  Interior,  do  hereby  certify  to  you, 
the  Commissioner  of  Public  Lands  of  the  State  of  Washington, 
that  the  United  States  Reclamation  project  contemplated  in  the 
notice  herein  and  above  set  forth  appears  to  be  feasible  and  that 
the  investigation  will  be  made  in  detail. 

Respectfully  submitted  this  18th  day  of  April,  1906,  pursuant 
to  authority  from  the  Director  of  the  United  States  Geological 
Survey  dated  October  6, 1905. 

D.  C.  Henny, 

Supervising  Engineer,  U.  S.  R.  S., 

For  and  on  behalf  of  the  United  States. 

*  *  * 

1248  Mr.  Stoutemyer.  The  next  will  be  a  certified  copy  of  the 
withdrawal  notice,  dated  April  23, 1906,  and  a  supplemental 
prior  withdrawal  notice  of  May  4,  1905.  That  is  a  water  appro¬ 
priation  or  withdrawal  notice  and  it  is  one  of  many  which  Mr. 
Dartlett  referred  to  in  his  deposition.  We  will  ask  that  this  be 
marked  as  Defendant’s  Exhibit  21  and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  21” 
and  received  in  evidence.) 


*  *  * 
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Defendant's  Exhibit  21 

2037  Portland,  Ore.,  April  23 , 1906. 
To  the  Commissioner  of  Public  Lands 

of  the  State  of  Washington ,  Olympia ,  Wash. 

Pursuant  to  and  in  accordance  with  an  Act  of  the  Legislature 
of  the  State  of  Washington,  approved  March  4, 1905,  entitled 

“An  act  relating  to  the  appropriation  of  waters  of  the  State 
for  irrigation  purposes,  granting  to  the  United  States  the  right 
to  exercise  the  power  of  eminent  domain  in  acquiring  lands,  water 
and  other  property  for  rights  of  way,  and  for  reservoir  and  other 
irrigation  works,  granting  to  the  United  States  certain  rights 
in  State  lands  and  waters  of  the  State,  relating  to  water  users 
associations,  and  declaring  an  emergency,”  you  are  hereby  notified 
that  pursuant  to  the  provisions  of  the  Act  of  Congress  approved 
June  17,  1902,  entitled  “An  act  appropriating  the  receipts  from 
the  sale  and  disposal  of  public  lands  in  certain  states  and  ter¬ 
ritories  to  the  construction  of  works  for  the  reclamation  of  arid 
lands,”  the  United  States  has  made  and  intends  to  make  further 
examinations  and  surveys  for  the  utilization  of  all  waters  flowing 
and  being  in  Yakima  River  and  its  tributaries,  not  heretofore 
withdrawn,  including  the  following  named  lakes  and  streams: 
Joe  Lake,  Spectacle  Lake,  Waptus  Lake,  Cooper  Lake,  Hyas  Lake, 
Fish  Lake,  Little  Creek,  Mosquito  Creek,  Cabin  Creek,  Manastash 
Creek,  Silver  Creek,  Reeser  Creek,  Wilson  Creek,  Taneum  Creek, 
Umptanum  Creek,  Wenas  Creek,  Dry  Creek,  Robinson  Creek, 
Kittitas  Creek,  Brush  Creek,  Leman  Creek,  Caribou  Creek,  Cherry 
Creek,  Park  Creek,  Selah  Creek,  Ahtanum  Creek ;  said  waters  to 
be  used  in  and  for  the  construction,  operation  and  maintenance 
of  irrigation  projects  in  Kittitas,  Yakima  and  Benton  Counties, 
but  this  notice  shall  not  in  any  way  affect  the  appropriation 

2038  of  any  water  heretofore  in  good  faith  initiated  under  any 
law  of  this  State. 

The  United  States  claims  the  right  to  store,  divert,  and  appro¬ 
priate  and  to  carry  waters  for  irrigation  and  for  these  purposes  to 
utilize  the  beds  ana  shores  of  said  Yakima  River  and  its  tributaries, 
and  to  conduct  or  utilize  by  any  other  means  said  waters  for  the 
purpose  of  irrigating  lands  situate  in  Kittitas,  Yakima,  and  Benton 
Counties,  State  of  Washington. 

Provided,  however,  that  this  notice  shall  not  be  construed  as 
invalidating,  altering,  or  in  any  wise  affecting  any  notice  or  notices 
filed  prior  to  this  date  by  the  United  States  pursuant  to  said  act, 
first  above  entitled,  but  shall  be  construed  as  exclusive  thereof  and 
in  addition  thereto. 

Respectfully  submitted  this  23d  day  of  April,  1906,  pursuant  to 
authority  from  the  Director,  U.  S.  G.  S.,  of  October  6, 1905. 

(Signed)  D.  C.  Henny, 
Supervising  Engineer ,  U.  S.  R.  S ., 

Acting  for  and  on  behalf  of  the  United  States 
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2039 


Department  of  Public  Lands 


OFFICE  OF  COMMISSIONER 


State  of  Washington, 

County  of  Thurston ,  ss: 

I,  Clark  V.  Savidge,  Commissioner  of  Public  Lands  of  the  State 
of  Washington,  do 

Hereby  certify  that  the  attached  and  foregoing  instrument,  con¬ 
sisting  of  two  typewritten  pages,  exclusive  of  this  certificate,  is  a 
full,  true,  and  correct  copy  of  that  certain  certificate  of  feasibility 
of  the  Yakima  Reclamation  Project  made  and  entered  under  date 
of  April  23, 1906,  as  the  same  appears  on  file  in  this  office. 

Witness  my  hand  and  official  seal  this  13th  day  of  February 
A.  D.  1914. 

[seal]  (Signed)  Clark  Y.  Savidge, 

Commissioner. 


*  *  * 


Mr.  Stoutemyer.  The  next  will  be  a  notice  of  appropriation  of 
waters  of  Cle  Elum  Lake  on  behalf  of  the  United  States,  together 
with  the  appended  certification,  Joseph  Jacobs,  Engineer,  United 
States  Reclamation  Service,  that  said  copy  is  a  true  copy  of  said 
notice  of  appropriation  posted  by  him  on  October  6, 1906.  We  ask 
that  it  be  marked  as  Defendant’s  Exhibit  22. 

1249  (Document  referred  to  was  marked  “Defendant’s  Exhibit 
22”  and  received  in  evidence.) 

*  *  * 


Defendant's  Exhibit  22 

2041  Notice  of  Appropriation  of  Water 


Whereas,  Pursuant  to  and  in  accordance  with  an  Act  of  the  Leg¬ 
islature  of  the  State  of  Washington,  approved  March  4,  1905,  en¬ 
titled,  “An  Act  relating  to  the  appropriation  of  waters  of  the  State 
for  irrigation  purposes,  granting  to  the  United  States  the  right  to 
exercise  the  power  of  eminent  domain  in  acquiring  lands,  water 
and  other  property  for  rights  of  way,  and  for  reservoirs  and  other 
irrigation  works,  granting  to  the  United  States  certain  rights  in 
State  lands  and  in  the  waters  of  the  State,  relating  to  water  users’ 
associations,  and  declaring  an  emergency.” 

T.  A.  Noble,  Engineer,  United  States  Reclamation  Service, 
thereunto  duly  authorized  by  the  Secretary  of  the  Interior,  did,  on 
May  4, 1905,  notify  the  Commissioner  of  Public  Lands  of  the  State 
of  Washington  that,  pursuant  to  the  provisions  of  an  Act  of  Con¬ 
gress,  approved  June  17,  1902  (32  Stat.  388),  entitled  “An  Act 
appropriating  the  receipts  from  the  sale  and  disposal  of  public 
lands  in  certain  states  and  territories  to  the  construction  of  irriga¬ 
tion  works  for  the  reclamation  of  arid  lands,”  the  United  States 
intended  to  make  examination  and  surveys  for  the  utilization  of 
certain  waters  therein,  specified  and  described,  and 

Whereas,  Pursuant  to  said  Act  of  the  Legislature  of  the  State 
of  Washington,  David  C.  Henny,  Supervising  Engineer,  United 
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States  Reclamation  Service,  thereunto  duly  authorized  by  the  Sec¬ 
retary  of  the  Interior,  did,  on  April  18,  1906,  certify  in  writing  to 
the  said  Commissioner  of  Public  Lands  of  the  State  of  Washington 
that  the  project  contemplated  in  the  said  notice  appeared  to  be 
feasible  and  that  investigation  would  be  made  in  detail,  and 

2042  Whereas,  The  Secretary  of  the  Interior  of  the  United 
States  did,  on  March  27,  1906,  announce  the  determination 

of  the  United  States  to  construct  and  did  authorize  the  construc¬ 
tion  of  irrigation  works  in  Yakima  and  Benton  Counties,  State  of 
Washington,  for  the  utilization  of  such  waters  in  said  notice  de¬ 
scribed,  and 

Whereas,  The  Secretary  of  the  Interior  of  the  United  States  by 
his  duly  authorized  agent,  David  C.  Henny,  Supervising  Engineer, 
United  States  Reclamation  Service,  did,  on  September  15,  1906, 
cause  to  be  let  a  contract  for  the  construction  of  certain  works  for 
the  storage  of  water  for  use  in  irrigating  the  lands  in  the  said 
Yakima  and  Benton  Counties. 

Now,  therefore,  pursuant  to  said  act  of  the  Legislature  of  the 
State  of  Washington,  approved  March  4,  1905,  notice  is  hereby 
given  that  Joseph  Jacobs,  Engineer,  United  States  Reclamation 
Service,  thereunto  duly  authorized  by  the  Secretary  of  the  Interior 
for  and  on  behalf  of  the  United  States  of  America,  for  the  uses  and 
purposes  authorized  by  an  Act  of  Congress,  approved  June  17, 
1902  (  32  Stat.  388),  claims,  at  a  point  where  this  notice  is  posted, 
all  of  the  unappropriated  waters  lying,  being  and  flowing  in 
Clealum  Lake  to  the  extent  of  Three  Thousand  (3,000)  cubic  feet 
per  second  of  time. 

This  notice  is  posted  on  the  6th  day  of  October  1906,  on  the  left 
bank  of  Clealum  river  on  a  fir  tree  about  30  inches  in  diameter 
near  the  outlet  of  said  lake,  in  Section  Ten  (10) ,  Township  Twenty 
(20)  North,  Range  Fourteen  (14)  East  Willamette  Meridian,  at  a 
point  distant  ±  fourty  feet  and  bearing  northerly  from  the  north 
abutment  of  Crib  Dam  now  being  constructed  by  U.  S.  Reclama¬ 
tion  Service. 

2043  The  water  is  to  be  used  for  irrigation,  domestic,  power, 
mechanical  and  other  beneficial  uses  in  and  upon  lands 

situated  in  Kittitas,  Yakima,  and  Benton  Counties,  Washington, 
and  located  approximately  in  the  following:  townships : 
Townships  11, 17, 18,  and  19  all  North  in  Range  17  E.  W.  M. 
Townships  10, 11, 17, 18,  and  19  all  North  in  Range  18  E.  W.  M. 
Townships  10,  11,  12,  16,  17,  and  18,  all  North  in  Range  19, 
E.  W.  M. 

Townships  10, 11, 16, 17,  and  18  all  North  in  Range  20  E.  W.  M. 
Townships  10  and  11  all  North  in  Range  21  E.  W.  M. 
Townships  8,  9,  and  10  all  North  in  Range  22,  E.  W.  M. 
Townships  8,  9,  and  10  all  North  in  Range  23,  E.  W.  M. 
Townships  8  and  9  all  North  in  Range  24  E.  W.  M. 

Townships  8,  9,  12,  and  13  all  North  in  Range  25,  E.  W.  M. 
Townships  9, 11,  12, 13,  and  14  all  North  in  Range  26  E.  W.'  M. 
Townships  9, 10, 11, 12, 13,  and  14  all  North  in  Range  27  E.  W.  M. 
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Townships  8, 9, 10, 11, 12,  and  13  all  North  in  Range  28  E.  W.  M. 

Townships  8  and  9  North  Range  29  E.  W.  M. 

Townships  7  and  8  all  North  in  Range  30  E.  W.  M. 

The  water  hereby  appropriated  is  to  be  stored  by  means  of 
a  dam  located  near  tne  outlet  of  Lake  Clealum  in  Section  Ten  (10) 
Township  Twenty  (20)  North,  Range  Fourteen  (14)  East  Wil- 
lametter  Meridian  utilizing  said  Lake  Clealum  located  in  Town¬ 
ship  Twenty  (20),  and  Township  Twenty-one  (21)  North,  Range 
Fourteen  ( 14)  East  Willamette  Meridian  as  a  reservoir  and 
2044  will  be  conducted  to  the  points  of  intended  use  by  means  of 
the  Yakima  river  as  authorized  by  said  Act  of  Legislature 
of  the  State  of  Washington  and  by  means  of  canals,  flumes,  pipes, 
tunnels  and  other  appropriate  means  of  conveying  water. 

Joseph  Jacobs, 

Engineer ,  United  States  Reclamation  Service. 


Witnesses : 

Fred  C.  Doolittle. 
Douglas  Kyle. 

L.  Webb. 


Joseph  Jacobs,  being  first  duly  sworn,  deposes  and  says  that 
on  the  6th  day  of  October  1906,  he  did  post  a  notice  of  appropria¬ 
tion,  of  which  the  foregoing  is  a  copy,  for  Three  Thousand  (3,000) 
cubic  feet  of  water  per  second  of  time  of  the  waters  lying,  being 
and  flowing  in  Clealum  Lake,  on  a  fir  tree  about  30  inches  in  diam¬ 
eter  at  a  point  described  as  follows : 

At  a  point  on  left  bank  of  Clealum  River  distant  forty  feet  and 
bearing  northerly  from  the  north  abutfrnent  of  the  Crib  dam,  now 
being  constructed  by  the  United  States  Reclamation  Service  near 
outlet  of  said  Lake  Clealum. 

Joseph  Jacobs, 

Affiant. 

Subscribed  and  sworn  to  before  me  this  8th  day  of  October  1906. 

W.  L.  Sternveg, 

Notary  Public  in  and  for  the  State  of  'Washington 

My  commission  expires  July  28,  1907. 

2045  Indexed.  Recorded.  Compared.  State  of  Washington, 
County  of  Kittitas,  ss.  I  hereby  certify  that  the  within 
instrument  was  filed  for  record  in  my  office,  at  the  request  of  Ralph 
B.  Williamson  on  the  10  day  of  October  1906  at  8  o’clock  and  5 
minutes  A.  M.,  and  that  it  is  recorded  in  Book  2  of  Water  Rights 
at  Page  341.  H.  M.  Balswen,  County  Auditor.  When  recorded 
mail  to  Name  above. 

*  *  * 

Mr.  Stoutemyer.  The  next  will  be  a  certified  copy  of  the  notice 
of  appropriation  of  waters  of  Keechelus  Lake  on  behalf  of  the 
United  States,  and  the  appended  certification  of  Joseph  Jacobs, 
United  States  Reclamation  Service,  that  said  copy  is  a  true  copy 
of  said  notice  of  appropriation  posted  by  him  on  October  7,  1906. 
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We  will  ask  that  this  be  marked  as  Defendant’s  Exhibit  23  and 
received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  23” 
and  received  in  evidence.) 

*  *  * 

Defendant's  Exhabit  23 

2047  Notice  or  Appropriation  of  Water 

Whereas,  pursuant  to  and  in  accordance  with  an  Act  of  the 
Legislature  of  the  State  of  Washington,  approved  March  4,  1905, 
entitled, 

“An  act  relating  to  the  appropriation  of  waters  of  the  State 
for  irrigation  purposes,  granting  to  the  United  States  the  right 
to  exercise  the  power  of  eminent  domain  in  acquiring  lands,  water, 
and  other  property  for  rights  of  way,  and  for  reservoirs  and  other 
irrigation  works,  granting  to  the  United  States  certain  rights  in 
State  lands  and  in  the  waters  of  the  State,  relating  to  water  users’ 
association,  and  declaring  an  emergency,” 

T.  A.  Noble,  Engineer,  United  States  Reclamation  Service,  there¬ 
unto  duly  authorized  by  the  Secretary  of  the  Interior,  did,  on  May 
4,  1905,  notify  the  Commissioner  of  Public  Lands  of  the  State  of 
Washington,  that,  pursuant  to  the  provisions  of  an  Act  of  Con¬ 
gress,  approved  June  17,  1902  (32  Stat.  388),  entitled,  “An  act 
appropriating  the  receipts  from  the  sale  and  disposal  of  public 
lands  in  certain  states  and  territories  to  the  construction  of  irri¬ 
gation  works  for  the  reclamation  of  arid  lands,”  the  United  States 
intended  to  make  examination  and  surveys  for  the  utilization  of 
certain  waters  therein  specified  and  described,  and 

Whereas,  pursuant  to  said  Act  of  the  Legislature  of  the  State 
of  Washington,  David  C.  Henny,  Supervising  Engineer,  United 
States  Reclamation  Service,  thereunto  duly  authorized  by  the  Sec¬ 
retary  of  the  Interior,  did,  on  April  18,  1906,  certify  in  writing 
to  the  said  Commissioner  of  Public  Lands  of  the  State  of  Washing¬ 
ton  that  the  project  contemplated  in  the  said  notice  appeared  to  be 
feasible  and  that  investigation  would  be  made  m  detail,  and, 

2048  Whereas,  the  Secretary  of  the  Interior  of  the  United 
States  did,  on  March  27,  1906,  announce  the  determination 

of  the  United  States  to  construct  and  did  authorize  the  construc¬ 
tion  of  irrigation  works  in  Yakima  and  Benton  Counties,  State  of 
Washington,  for  the  utilization  of  such  waters  in  said  notice  de¬ 
scribed,  and, 

Whereas,  the  Secretary  of  the  Interior  of  the  United  States  by 
his  duly  authorized  agent  David  C.  Henny,  Supervising  Engi¬ 
neer,  United  States  Reclamation  Service,  did,  on  September  15, 
1906,  cause  to  be  let  a  contract  for  the  construction  of  certain  works 
for  the  storage  of  water  for  use  in  irrigating  the  lands  in  the  said 
Yakima  and  Benton  Counties. 

Now,  therefore,  pursuant  to  said  Act  of  the  Legislature  of  the 
State  of  Washington,  approved  March  4,  1905,  notice  is  hereby 
given  that  Joseph  Jacobs,  Engineer,  United  States  Reclamation 
Service,  thereunder  duly  authorized  by  the  Secretary  of  the  Inte- 
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rior  for  and  on  behalf  of  the  United  States  of  America,  for  the 
uses  and  purposes  authorized  by  an  Act  of  Congress,  approved 
June  17,  1902  (32  Stat.  388),  claims,  at  a  point  where  this  notice 
is  posted,  all  of  the  unappropriated  waters  lying,  being  and  flow¬ 
ing  in  Keechelus  Lake  to  the  extent  of  One  Thousand  (1,000) 
cubic  feet  per  second  of  time. 

This  notice  is  posted  on  the  7th  day  of  October  1906,  on  the 
Right  bank  of  the  Yakima  river,  on  a  fir  tree,  30  inches  in  diameter, 
near  the  outlet  of  said  lake  on  unsurveyed  land,  but  what  would, 
if  surveyed,  be  in  Section  Twelve  (12),  Township  Twenty-one 
(21),  North,  Range  Eleven  (11)  East  Willamette  Meridian,  at 
a  point  distant  ±  Seventy  feet  and  bearing  Southwesterly  from 
South  abutment  of  Crib  dam  now  being  constructed  by  the  U.  S. 
Reclamation  Service. 

2049  The  water  is  to  be  used  for  irrigation,  domestic,  power, 
mechanical,  and  other  beneficial  uses  in  and  upon  lands  sit¬ 
uated  in  Kittitas,  Yakima,  and  Benton  Counties,  Washington,  and 
located  approximately  in  the  following  townships : 

Townships  11, 17, 18,  and  19  all  North  in  Range  17,  E.  W.  M. 
Townships  10, 11, 17, 18,  and  19  all  North  in  Range  18,  E.  W.  M. 
Townships  10,  11,  12,  16,  17,  and  18  all  North  in  Range  19, 
E.  W.  M. 

Townships  10, 11, 16, 17,  and  18  all  North  in  Range  20,  E.  W.  M. 
Townships  10  and  11  all  North  in  Range  21,  E.  W.  M. 
Townships  8, 9,  and  10  all  North  in  Range  22,  E.  W.  M. 
Townships  8, 9,  and  10  all  North  in  Range  23,  E.  W.  M. 
Townships  8  and  9  all  North  in  Range  24,  E.  W.  M. 

Townships  8, 9, 12,  and  13  all  North  in  Range  25,  E.  W.  M. 
Townships  9, 11, 12, 13,  and  14  all  North  in  Range  26,  E.  W.  M. 
Townships  9,  10,  11,  12,  13,  and  14  all  North  in  Range  27,  E. 
W.  M. 

Townships  8, 9, 10, 11, 12,  and  13  all  North  in  Range  28,  E.  W.  M. 
Townships  8  and  9  North,  Range  29,  E.  W.  M. 

Townships  7  and  8  all  North  in  Range  30,  E.  W.  M. 

The  water  hereby  appropriated  is  to  be  stored  by  means  of  a  dam 
located  near  the  outlet  of  Lake  Keechelus  on  unsurveyed  land,  but 
what  would  if  surveyed  be  in  Section  Twelve  (12),  Township 
Twenty  (21)  North  Range  (11)  Eleven  East  Willamette  Meridian 
utilizating  said  Lake  Keechelus  located  in  what  would  if  surveyed 
be  Township  Twenty-one  (21),  and  Township  Twenty-two  (22), 
North  Range  Eleven  (11)  East  Willamette  Meridian  as  a  reservoir, 
and  will  be  conducted  to  the  points  of  intended  use  by  means  of  the 
Yakima  River  as  authorized  by  said  act  of  the  legislature  of 

2050  The  State  of  Washington  and  by  means  of  canals,  flumes, 
pipes,  tunnels,  and  other  appropriate  means  of  conveying 

water. 

Joseph  Jacobs, 

Engineer,  United  States  Reclamation  Service . 

Witnesses : 

Douglas  Kyle. 

C.  E.  Lum. 
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Joseph  Jacobs,  being  first  duly  sworn,  deposes  and  says  that  on 
the  7th  day  of  October  1906,  he  did  post  a  notice  of  appropriation, 
of  which  the  foregoing  is  a  copy,  for  One  Thousand  (1000)  cubic 
feet  of  water  per  second  of  time  of  the  waters  lying,  being,  and 
flowing  in  Keechelus  Lake,  on  a  fir  tree  about  thirty  feet  in  diam¬ 
eter  at  a  point  described  as  follows : 

At  a  point  on  the  right  bank  of  the  Yakima  river  distant  seventy 
(70)  feet  and  bearing  southwesterly  from  the  south  abuttment  of 
the  crib  dam  now  being  constructed  by  the  U.  S.  Reclamation 
Service  near  the  outlet  of  said  Lake  Keechelus. 

Joseph  Jacobs, 

Affiant. 

Subscribed  and  sworn  to  before  me  this  8th  day  of  October  1906. 

W.  L.  Stennorg, 

Notary  Public  m  and  for  the  State  of  Washington. 

My  commission  expires  July  S$8, 1907. 


2051  Indexed.  Recorded.  Compared.  State  of  Washington, 
County  of  Kittitas,  ss.  I  hereby  certify  that  the  within  in¬ 
strument  was  filed  for  record  in  mv  office  at  the  request  of  Ralph 
B.  Williamson  on  the  lOtli  day  bf  October  1906,  at  8  o’clock  and  3 
minutes  a.  m.,  and  that  it  is  recorded  in  Book  2  of  Water  Right 
at  Page  339.  H.  M.  Baldwin,  County  Auditor.  When  recorded 
mail  to  Name  Above.  Address  North  Yakima,  Wn.  Fee,  $1.80. 

*  *  * 

Mr.  Stoejtemyer.  The  next  will  be  a  certified  copy  of  a  supple¬ 
mental  certificate  of  feasibility  of  the  Yakima  Project,  dated 
December  17,  1906,  which  we  will  ask  to  have  marked  as  Defend¬ 
ant’s  Exhibit  24  and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  24” 
and  received  in  evidence.) 

*  *  * 

Defendants  Exhibit 

2053  Certificate  of  Feasibility  of  the  Yakima  Reclamation 

Project 


Portland,  Ore.,  Dec.  17 , 1906. 
To  the  Commissioner  of  Public  Lands 
of  the  State  of  Washington : 

Pursuant  to  and  in  accordance  with  an  act  of  the  Legislature 
of  the  State  of  Washington  approved  March  4, 1905,  entitled  “An 
act  relating  to  the  appropriation  of  waters  of  the  State  for  irriga¬ 
tion  purposes,  granting  to  the  United  States  the  right  to  exercise 
the  power  of  eminent  domain  in  acquiring  lands,  water  and  other 
property  for  rights  of  way  and  for  reservoirs  and  other  irrigation 
works,  granting  to  the  United  States  certain  rights  in  State  lands, 
and  in  the  waters  of  the  State,  relating  to  water  users  associations, 
and  declaring  an  emergency,”  you,  as  Commissioner  of  Public 
Lands  of  the  State  of  Washington  were  on  April  23, 1906,  notified 
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that  pursuant  to  the  provisions  of  the  Act  of  Congress  approved 
June  IT,  1902.  entitled  “An  act  appropriating  the  receipts  from 
the  sale  and  disposal  of  public  lands  in  certain  states  and  ter¬ 
ritories  to  the  construction  of  irrigation  works  for  the  reclama¬ 
tion  of  arid  lands,”  that  the  United  States  intended  to  make 
examination  and  surveys  for  the  utilization  of  certain  specified 
waters,  said  notice  reading  as  follows: 

2054  Portland,  Ore.,  April  23 , 1906. 
To  the  Commissioner  of  Public  Lands 

of  the  State  of  Washington ,  Olympia^  Wash.: 

Pursuant  to  and  in  accordance  with  an  Act  of  the  Legislature 
of  the  State  of  Washington,  approved  March  4,  1905,  entitled: 
“An  act  relating  to  the  appropriation  of  waters  of  the  State  for 
irrigation  purposes,  granting  to  the  United  States  the  right  to 
exercise  the  power  of  eminent  domain  in  acquiring  lands,  water 
and  other  property  for  rights  of  way,  and  for  reservoir  and  other 
irrigation  works,  granting  to  the  United  States  certain  rights  in 
State  lands  and  waters  of  the  State,  relating  to  water  users  asso¬ 
ciations,  and  declaring  an  emergency,”  you  are  hereby  notified 
that  pursuant  to  the  provisions  of  the  Act  of  Congress  approved 
June  17,  1902,  entitled  “An  act  appropriating  the  receipts  from 
the  sale  and  disposal  of  public  lands  in  certain  states  and  ter¬ 
ritories  to  the  construction  of  works  for  the  reclamation  of  arid 
lands,”  the  United  States  has  made  and  intends  to  make  further 
examinations  and  surveys  for  the  utilization  of  all  waters  flowing 
and  being  in  Yakima  River  and  its  tributaries,  not  heretofore 
withdrawn,  including  the  following  named  lakes  and  streams: 
Joe  Lake,  Spectacle  Lake,  Waptus  Lake,  Cooper  Lake,  Hyas  Lake, 
Fish  Lake,  Little  Creek,  Mosquito  Creek,  Cabin  Creek,  Manastash 
Creek,  Silver  Creek,  Reeser  Creek,  Wilson  Creek,  Taneum  Creek, 
Umptanum  Creek,  Wenas  Creek,  Dry  Creek,  Robinson  Creek,  Kit¬ 
titas  Creek,  Brush  Creek,  Leman  Creek,  Caribou  Creek,  Cherry 
Creek,  Park  Creek,  Selah  Creek,  Ahtamum  Creek ;  said  waters  to 
be  used  in  and  for  the  construction,  operation  and  maintenance 
of  irrigation  projects  in  Kittitas,  Yakima,  and  Benton  Counties, 
but  this  notice  shall  not  in  any  way  affect  the  appropriation 

2055  of  any  water  heretofore  in  good  faith  initiated  under  any 
law  of  this  State. 

The  United  States  claims  the  right  to  store,  divert  and  appro¬ 
priate  and  to  carry  waters  for  irrigation  and  for  these  purposes 
to  utilize  the  beds  and  shores  of  said  Yakima  River  and  its  tribu¬ 
taries,  and  to  conduct  or  utilize  by  any  other  means  said  waters 
for  the  purpose  of  irrigating  lands  situate  in  Kittitas,  Yakima, 
and  Benton  Counties,  State  of  Washington. 

Provided,  however,  that  this  notice  shall  not  be  construed  as 
invalidating,  altering  or  in  any  wise  affecting  any  notice  or  notices 
filed  prior  to  this  date  by  the  United  States  pursuant  to  said  act- 
first  above  entitled,  but  shall  be  construed  as  exclusive  thereox 
and  in  addition  thereto. 
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Respectfully  submitted  this  23d  day  of  April  1906,  pursuant  to 
authority  from  the  Director,  U.  S.  G.  S.,  of  October  6,  1905. 

(Signed)  D.  C.  Henny, 
Supervising  Engineer ,  U.  S.  R.  S., 
Acting  for  and  on  behalf  of  the  United  States. 

2056  Now,  therefore,  pursuant  to  the  provisions  of  the  Act 
of  the  Legislature  of  the  State  of  Washington  approved 

March  4,  1905,  herein  first  above  entitled,  and  in  order  to  accept 
and  enjoy  the  benefits  and  privileges  therein  provided,  I,  David 
C.  Henny,  Supervising  Engineer,  U.  S.  Reclamation  Service,  act¬ 
ing  for  and  on  behalf  of  the  United  States,  thereunto  duly  author¬ 
ized  by  the  Secretary  of  the  Interior,  do  hereby  certify  to  you, 
the  Commissioner  of  Public  Lands  of  the  State  of  Washington, 
that  the  United  States  Reclamation  Project  contemplated  in  the 
notice  herein  and  above  set  forth  appears  to  be  feasible,  and  that 
the  investigation  will  be  made  in  detail. 

Respectfully  submitted  this  17th  day  of  December,  1906,  pursu¬ 
ant  to  authority  from  the  Director  of  the  United  States  Geo¬ 
logical  Survey,  dated  October  6, 1905. 

David  C.  Henny, 
Supervising  Engineer ,  U.  S.  R.  S., 

For  and  on  behalf  of  the  United  States. 

2057  Depakment  of  Public  Lands 

OFFICE  OF  COMMISSIONER 


State  of  Washington, 

County  of  Thurston,  ss: 

I,  Clark  V.  Savidge,  Commissioner  of  Public  Lands  of  the  State 
of  Washington,  do 

Hereby  certify,  that  the  attached  and  foregoing  instrument,  con¬ 
sisting  of  four  typewritten  pages,  exclusive  of  this  certificate,  is 
a  full,  true  and  correct  copy  of  that  certain  certificate  of  feasi¬ 
bility  of  the  Yakima  Reclamation  Project  made  and  entered  under 
date  of  December  17, 1906,  as  the  same  appears  on  file  in  this  office. 

Witness  my  hand  and  official  seal  this  13th  day  of  February 
A.  D.  1914. 

[seal]  (Signed)  Clark  V.  Savidge, 

Commissioner. 


•  *  * 


Mr.  Stoutemyer.  The  next  will  be  a  certified  copy  of  an  order 
entered  by  the  Commissioner  of  Public  Lands  of  the  State  of 
Washington,  on  December  17,  1909,  extending  the  time  within 
which  the  United  States  is  required  to  utilize  waters  withdrawn 
in  its  behalf  and  to  construct  and  complete  the  Yakima  Project 
works  and  declaring  that  during  the  extended  period  the  waters 
described  in  said  order  shall  not  oe  subject  to  appropriation  under 
any  other  law  of  the  State  of  Washington.  We  ask  that  this  be 
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marked  as  Defendant’s  Exhibit  No.  25  and  received  in  evidence. 
1250  (Document  referred  to  was  marked  “Defendant’s  Ex¬ 
hibit  25”  and  received  in  evidence.) 

25”  and  received  in  evidence.) 

*  *  * 

Defendant's  Exhibit  25 

2059  December  17, 1909. 

It  appearing  to  the  Commissioner  of  Public  Lands  that 

under  and  pursuant  to  the  provisions  of  chapter  88  of  the  laws  of 
Washington  of  1905  and,  on  the  10th  day  of  May  A.  D.  1905,  the 
United  States,  through  and  by  order  of  the  Secretary  of  the  In¬ 
terior,  made  and  filed  in  the  office  of  the  Commissioner  of  Public 
Lands  of  the  State  of  Washington  notice  that  pursuant  to  the  act 
of  Congress  approved  June  17, 1902,  entitled  “An  Act  appropriat¬ 
ing  the  receipts  from  the  sale  and  disposal  of  public  lands  in  certain 
states  and  territories  to  the  construction  of  irrigation  works  for 
the  reclamation  of  arid  lands,”  and  the  acts  amendatory  thereof 
and  supplemental  thereto,  the  United  States  intended  to  make 
examinations  and  surveys  for  the  utilization  of  all  the  waters  flow¬ 
ing  and  being  in  the  following  streams,  lakes,  ponds,  springs,  and 
other  sources  of  water  supply  within  the  areas  draining  into  said 
streams  or  lakes,  for  the  construction,  operation,  and  maintenance 
of  irrigation  projects  in  Kittitas  and  Yakima  (then  embracing  part 
of  Benton)  Counties,  to- wit : 

The  Yakima  River  and  all  its  following  named  branches  and 
tributary  streams  flowing  into  the  Yakima  River — all  lakes,  ponds, 
and  springs  in  the  drainage  area  of  the  Yakima  River,  including 
Lake  Keechelus,  and  all  streams  flowing  into  Lake  Keechelus;  Lake 
Kachess  and  all  streams  flowing  into  Lake  Kachess ;  Kachess  River 
from  Lake  Kachess  to  Yakima  River;  Big  Creek;  Lake  Cle  Elum 
and  all  streams  flowing  into  Lake  Cle  Elum ;  Cle  Elum  River  from 
Lake  Cle  Elum  to  Yakima  River;  Teanaway  River;  Swuak  River; 
Naches  River  and  all  tributary  streams  thereof;  Toppenish  Creek 
and  Satus  Creek,  including  the  right  to  store,  divert,  and  appro¬ 
priate,  to  carry  stored  water  along  the  beds  of  the  above  named 
streams  and  to  conduct  or  utilize  by  any  other  means  said  waters 
for  the  purpose  of  irrigating  lands  within  the  State  of  Wash- 

2060  ington  located  in  Kittitas  and  Yakima  Counties  (now  Kit¬ 
titas,  Yakima,  and  Benton  Counties),  not  including,  how¬ 
ever,  any  water  appropriation  which  had  been  theretofore,  in  good 
faith,  initiated  under  any  law  of  the  State  of  Washington. 

That  on  April  20th,  1906,  the  United  States,  as  aforesaid,  in  pur¬ 
suance  of  said  acts,  made,  presented  to,  and  filed  in  the  office  of  the 
Commissioner  of  Public  Lands  a  notice  and  certificate  setting  forth 
that  the  reclamation  project  contemplated  in  the  notice  filed  May 
10th,  1905,  appeared  to  be  feasible  and  that  the  investigation  thereof 
would  be  made  in  detail. 

That  on  the  25th  day  of  April  1906  the  United  States,  in  manner 
aforesaid  and  in  pursuance  of  said  acts,  made  and  filed  in  the  office 
of  the  Commissioner  of  Public  Lands  notice  that  the  United  States 
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intended  to  make  examinations  and  surveys  for  the  utilization  of 
all  waters  flowing  and  being  in  the  Yakima  River  and  its  tribu¬ 
taries,  not  theretofore  withdrawn,  including  the  following  named 
lakes  and  streams :  Joe  Lake,  Spectacle  Lake,  Waptus  Lake,  Cooper 
Lake,  Hyas  Lake,  Fish  Lake,  Little  Creek,  Mosquito  Creek,  Cabin 
Creek,  Manastash  Creek,  Silver  Creek,  Reeser  Creek,  Wilson  Creek, 
Taneum  Creek,  Uptanum  Creek,  Wenas  Creek,  Dry  Creek,  Robin¬ 
son  Creek,  Kittitas  Creek,  Brush  Creek,  Leman  Creek,  Caribou 
Creek,  Cherry  Creek,  Park  reek,  Selah  Creek?  Ahtanum  Creek; 
said  waters  to  be  used  in  and  for  the  construction,  operation,  and 
maintenance  of  irrigation  projects  in  Kittitas,  Yakima,  and  Ben¬ 
ton  Counties,  including  the  right  to  store,  divert,  appropriate,  and 
to  carry  waters  for  irrigation  and  for  those  purposes  to  utilize  the 
beds  and  shores  of  the  said  Yakima  River  and  its  tributaries,  and 
to  conduct  or  utilize  by  any  other  means  said  waters  for  the  pur¬ 
pose  of  irrigating  lands  situate  in  Kittitas,  Yakima,  and  Benton 
Counties,  not  including  or  affecting,  however,  any  appropriation 
of  waters  theretofore  in  good  faith  initiated  under  any  law  of  the 
State  of  Washington. 

2061  That  on  the  19th  day  of  December  1906,  pursuant  to  the 
provisions  of  said  acts,  the  United  States,  through  and  by 
order  of  the  Secretary  of  the  Interior,  made  and  filed  in  the  office 
of  the  Commissioner  of  Public  Lands  a  notice  certifying  that  the 
reclamation  project  mentioned  and  described  in  the  above-men¬ 
tioned  notice,  filed  April  25th,  1906,  appeared  to  be  feasible  and 
that  the  investigations  would  be  made  in  detail. 

That  with  said  notifications  and  certificates,  and  from  time  to 
time,  there  were  also  filed  lists  of  lands  belonging  to  the  State  of 
Washington  over  which  the  United  States  required  rights-of- 
way  for  the  construction  and  operation  of  irrigation  works  and  of 
lands  susceptible  of  irrigation  under  said  projects. 

That  the  works  undertaken  or  proposed  under  all  of  said  notices 
and  certificates  seem  to  be  treated  and  considered  by  the  United 
States  as  the  “Yakima  Reclamation  Project,”  embracing  various 
subprojects  or  separate  units,  illustrated  as  follows:  “Kittitas 
Project,”  “Tieton  Project,”  “Sunnyside  Project,”  “Sunnyside  Ex¬ 
tension  Project,”  and  the  like. 

That  various  subprojects  or  unit  projects  have  been  approved 
by  the  Secretary  of  the  Interior  and  the  construction  of  the  works 
for  the  utilization  of  the  waters  authorized  and,  as  to  some,  con¬ 
tracts  for  the  construction  of  the  works  have  been  let. 

That  in  pursuance  of  the  provisions  of  section  3  of  chapter  88 
of  the  laws  of  Washington  of  1905,  the  United  States,  through 
and  by  order  of  the  Secretary  of  the  Interior,  on  March  18th,  1909, 
made,  presented  to,  and  filed. with  the  Commissioner  of  Public 
Lands  a  petition  or  application  for  the  extension  of  the  time  within 
which  the  waters  specified  in  said  several  notices  shall  become  sub¬ 
ject  to  private  appropriation,  under  the  several  laws  of  the  State 
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of  Washington  relating  to  such  appropriation,  and  within  which 
the  waters,  lands,  rights  and  privileges  shall  be  utilized  by 

2062  the  United  States  and  the  works  therefor  constructed. 

That  the  United  States  asked  that  the  time  or  period  of 
extension  be  seven  years  from  the  16th  day  of  March  1909 ;  that  in 
pursuance  of  the  provisions  of  said  act  of  the  Legislature,  the 
Commissioner  of  Public  Lands  caused  notice  of  the  pendency  of 
said  application  for  extension  to  be  published  once  in  each  week 
for  four  consecutive  weeks  in  the  Yakima  Republic,  a  weekly  news¬ 
paper  published  at  North  Yakima,  in  Yakima  County,  State  of 
Washington,  and  of  general  circulation  in  said  county  and  State ; 
also,  a  like  notice,  for  a  like  period  of  time,  to  be  published  in  the 
Republican-Bulletin,  a  weekly  newspaper  published  at  Prosser,  in 
Benton  County,  State  of  Washington,  and  of  general  circulation 
in  said  County  and  State;  also,  a  like  notice,  for  a  like  period  of 
time,  to  be  published  in  The  Ellensburg  Capital,  a  weekly  news¬ 
paper  publisned  at  Ellensburg,  in  Kittitas  County,  State  of  Wash¬ 
ington,  and  of  general  circulation  in  said  County  and  State,  each 
of  said  notices  reciting  the  substance  of  the  proceedings  by  and 
on  the  part  of  the  United  States,  as  hereinabove  outlined,  and  re¬ 
quiring  any  person,  firm,  or  corporation  interested  in,  affected  by, 
or  whose  property  rights  might  in  any  way  be  affected  or  preju¬ 
diced  by  the  proposed  extension,  to  file  with  the  Commissioner  of 
Public  Lands,  at  Olympia,  Washington,  such  objections  or  repre¬ 
sentations,  in  writing,  as  such  person,  firm  or  corporation  might 
desire  to  make,  within  tw’enty  days  after  May  15, 1909. 

That  due  proof  of  publication  of  said  notices  has  been  made 
and  filed  in  the  office  of  the  Commissioner  of  Public  Lands;  that 
the  Commissioner  of  Public  Lands  has  received  and  considered  all 
objections  offered  and  all  representations  made,  by  whomsoever, 
relative  to  the  matter. 

That  the  Commissioner  believes  and  finds  that  if  the  full  and 
due  portion  of  the  funds  derived  from  the  sale  of  public  lands 
within  the  State  of  Washington  and  inuring  to  the  United 

2063  States  reclamation  fund,  together  with  the  due  proportion 
of  any  funds  derived  from  any  other  source  for  the  comple¬ 
tion  of  United  States  irrigation  projects,  is  used  within  the  State 
of  Washington,  in  carrying  on  and  completing  projects  within  the 
State  of  Washington,  as  the  Commissioner  of  Public  Lands  be¬ 
lieves  should  be  done,  and  the  work  is  carried  on  with  due  diligence, 
it  will  not  be  necessary  to  extend  the  time  longer  than  from  three 
and  one-half  to  four  years. 

That  the  Commissioner  believes  and  finds  that  the  granting  of 
one  extension,  in  pursuance  of  the  act  of  the  Legislature,  does  not 
exhaust  the  powers  of  the  Commissioner  to  grant  further  exten¬ 
sions  when  found  necessary;  that  if  an  extension  is  granted  to 
expire  on  the  20th  day  of  February  A.  D.  1913,  and  it  is  then  found 
that  the  powers  of  the  Commissioner  of  Public  Lands  are  exhausted 
in  the  premises,  the  Legislature  provided  for  in  the  constitution 
and  laws  of  the  State  of  Washington  will  have  been  in  session 
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more  than  thirty  days  prior  to  the  expiration  of  said  period  and, 
if  it  is  found  to  be  for  the  best  interests  of  the  State  to  grant  a 
further  extension,  the  Legislature  will  have  ample  opportunity  to 
provide  therefor ;  therefore 

It  is  hereby  considered  and  ordered  that  the  time  within  which 
the  United  States,  under  the  terms  of  said  act  of  the  Legislature, 
is  required  to  utilize  the  waters  aforesaid  and  to  construct  and 
complete  the  works  required,  as  provided  in  said  act,  be  and  the 
same  is  hereby  extended  to  the  20th  day  of  February  A.  D.  1913, 
and  that  during  said  period  the  waters  specified  in  the  aforesaid 
notices  shall  not  be  subject  to  appropriation  under  any  other  law 
of  the  State  of  Washington. 

It  is  hereby  expressly  declared  to  be  the  intention  of  the  Com¬ 
missioner  to  fully  protect  during  the  period  aforesaid  all  interests 
and  rights  acquired  by  the  Reclamation  Service  prior  to  the 
2064  filing  of  said  application  for  extension  of  time  as  fully  and 
completely  as  such  rights  and  privileges  were  protected  prior 
to  said  time. 

Witness  my  hand  and  official  seal  this  17th  day  of  December 
A.  D.  1909. 


E.  W.  Ross, 

Commissioner  of  Public  Lands. 


2065  Department  of  Public  Lands 


OFFICE  OF  COMMISSIONER 


State  of  Washington, 

County  of  Thurston ,  ss: 

I,  E.  W.  Ross,  as  Commissioner  of  Public  Lands  of  the  State  of 
Washington,  do  hereby  certify  that  the  attached  and  foregoing 
instrument,  consisting  of  six  typewritten  pages,  exclusive  of  this 
certificate,  is  a  full,  true,  and  correct  copy  of  that  certain  order  of 
the  Commissioner  of  Public  Lands  made  and  entered  under  date 
of  December  17, 1909,  as  the  same  appears  of  record  in  volume  2  of 
Commissioner’s  Orders,  on  file  in  this  office. 

Witness  mv  hand  and  official  seal  this  loth  day  of  February 
A.  D.  1910. 

[seal]  (Signed)  E.  W.  Ross, 

Commissioner  of  Public  Lands. 

*  *  * 

Mr.  Stoutemyer.  The  next  will  be  a  certified  copy  of  an  order 
entered  by  the  Commissioner  of  Public  Lands  of  the  State  of 
Washington  on  February  19, 1913,  similar  to  the  preceding  exhibit. 
We  will  ask  that  this  be  marked  as  Defendant’s  Exhibit  26  and 
received  in  evidence. 

(Document  referred  to  was  “Defendant’s  Exhibit  26  and  re¬ 
ceived  in  evidence.) 

Mr.  Stoutemyer.  The  next  will  be  a  certified  copy  of  an  exten¬ 
sion  order  entered  on  December  22,  1913,  by  the  Commissioner  of 


172  MAZINE  Z.  AND  JOSIE  R.  POX  ET  AL.  VS.  HAROLD  L.  ICKES 

Public  Lands  of  the  State  of  Washington,  extending  the  period 
of  withdrawal  of  the  waters  of  the  Yakima  River  watershed  for 
and  on  behalf  of  the  United  States  and  containing  the  same  provi¬ 
sions  as  the  preceding  ones  to  which  we  have  referred.  We  will 
ask  that  this  certified  copy  be  marked  as  Defendant’s  Exhibit  27 
and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  27” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  The  next  will  be  a  certified  copy  of  an  exten¬ 
sion  order  of  the  Commissioner  of  Public  Lands  of  the  State  of 
Washington  entered  on  December  30,  1915,  extending  the  period 
of  withdrawal  by  the  United  States  of  the  waters  of  the  Yakima 
River  and  its  tributaries  and  containing  some  provisions  as  to  the 
exclusive  rights  of  the  United  States  and  no  other  parties  would 
be  permitted  to  appropriate  any  of  those  waters.  We  will  ask 
that  this  be  marked  as  Defendant’s  Exhibit  28  and  received  in 
evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  28” 
and  received  in  evidence.) 

1251  Mr.  Chaffee.  In  connection  with  these,  of  course,  the 
instruments  speak  for  themselves  and  not  the  conclusion  of 

counsel. 

The  Court.  Very  well. 

Mr.  Stoutemyer.  The  next  will  be  a  certified  copy  of  an  exten¬ 
sion  order  entered  on  December  31,  1917,  by  the  State  Hydraulic 
Engineer  of  the  State  of  Washington,  extending  the  period  of 
withdrawal  by  the  United  States  of  the  waters  of  the  Yakima 
River  and  its  watershed  and  tributaries,  including  all  of  the  pro¬ 
visions  which  have  been  referred  to  in  the  previous  exhibits. 

I  might  say  in  this  connection  that  just  prior  to  the  date  of  this, 
or  shortly  prior  to  the  date  of  this  exhibit,  the  state  law  in  Wash¬ 
ington  was  changed,  so  that  after  that  date  the  officer  referred  to 
as  the  State  Hydraulic  Engineer  took  over  the  duties  and  records 
which  had  previously  been  filed  with  the  State  Land  Commis¬ 
sioner. 

Mr.  Chaffee.  That  is  correct;  no  question  about  it. 

Mr.  Stoutemyer.  We  will  ask  that  this  exhibit  be  marked  as 
Defendant’s  Exhibit  29  and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  29” 
ana  received  in  evidence.) 

Mr.  Chaffee.  In  connection  with  this,  we  are  willing  to  state 
right  here  to  the  Court  that  the  Bureau  of  Reclamation  complied 
with  the  laws  of  the  state  with  reference  to  the  withdrawal  of 
these  waters  under  the  state  law,  as  far  as  the  withdrawal  is  con¬ 
cerned,  supplementing  these  exhibits. 

Mr.  Stoutemyer.  We  want  these  records  because  they  show 
quite  fully  what  was  included  in  the  way  of  water  and 

1252  everything  that  was  done  in  regard  to  it. 

Mr.  Chaffee.  That  is  all  right. 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  copy  of  an  ex¬ 
tension  order  entered  on  December  9, 1920,  by  the  State  Hydraulic 
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Engineer  of  the  State  of  Washington,  extending  the  period  of 
withdrawal  by  the  United  States  of  tne  waters  of  the  Yakima 
River  and  its  tributaries,  containing  the  same  provisions  and 
recitals  as  the  preceding  orders.  We  will  ask  that  this  be  marked 
as  Defendant’s  Exhibit  30  and  received  in  evidence.  . 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  30” 
ana  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  photostatic  copy  of  the 
original  of  an  extension  order,  entered  December  29,  1923,  by  the 
State  Supervisor  of  Hydraulics  of  the  State  of  Washington,  ex¬ 
tending  the  period  of  withdrawal  by  the  United  States  of  the 
waters  of  the  Yakima  River  and  its  tributaries,  and  declaring 
that  during  said  period  such  waters  shall  be  subject  to  no  appro¬ 
priation  except  tnat  of  the  United  States.  We  will  ask  that  this 
exhibit  be  marked  as  Defendant’s  Exhibit  31  and  received  in 
evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  31” 
ana  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  photostatic  copy 
of  the  original  of  an  extension  order  entered  on  December  6,  1926, 
by  the  State  Supervisor  of  Hydraulics  of  the  State  of  Washington, 
similar  to.  the  preceding  ones  and  containing  the  same  recitals. 
I  will  ask  that  this  be  marked  Defendant’s  Exhibit  32. 

1253  (Document  referred  to  was  marked  “Defendant’s  Exhibit 
32”  and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  copy  of  the 
original  of  an  extension  order  entered  on  December  8,  1928,  by 
the  State  Supervisor  of  Hydraulics  of  the  State  of  Washington, 
extending  the  period  of  withdrawal  by  the  United  States  of  waters 
of  the  Yakima  River  and  its  tributanes,  and  containing  all  of  the 
recitals  and  provisions  set  out  in  the  preceding  orders.  We  will 
ask  that  this  be  marked  as  Defendant’s  Exhibit  33  and  received 
in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  33” 
and  was  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  photostatic  copy 
of  the  original  of  an  extension  order  entered  on  December  31, 1929, 
by  the  State  Supervisor  of  Hydraulics  for  the  State  of  Washing¬ 
ton,  extending  tne  period  of  withdrawal  by  the  United  States  of 
the  waters  of  the  Yakima  River  and  its  watershed,  and  containing 
the  same  recitals  as  the  previous  one.  We  will  ask  that  this  be 
marked  as  Defendant’s  Exhibit  No.  34  and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  34” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  photostatic  copy 
of  an  original  of  the  extension  order  entered  on  January  28,  1932, 
by  the  State  Supervisor  of  Hydraulics  of  the  State  "of  Wash¬ 
ington,  extending  the  period  of  withdrawal  by  the  United  States 
of  the  waters  of  the  Yakima  River  and  its  tributaries  and  con¬ 
taining  the  same  recitals  as  the  preceding  orders.  We 

1254  will  ask  that  this  be  marked  as  Defendant’s  Exhibit  35  and 
received  in  evidence. 
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(Document  referred  to  was  marked  “Defendant’s  Exhibit  35” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  photostatic  copy 
of  the  original  of  an  extension  order  entered  on  January  2,  1934, 
by  the  State  Supervisor  of  Hydraulics  of  the  State  of  Washington, 
extending  the  period  of  withdrawal  by  the  United  States  of  the 
waters  of  the  Yakima  River  and  its  tributaries,  and  containing 
the  same  recitals  and  provisions  as  the  preceding  orders.  We  wifi 
ask  that  this  be  marked  as  Defendant’s  Exhibit  36  and  received 
in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  36” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  photostatic  copy 
of  the  original  of  an  extension  order  entered  on  January  2,  1937, 
by  the  State  Supervisor  of  Hydraulics  of  the  State  of  Washington, 
extending  the  period  of  withdrawal  by  the  United  States  of  the 
waters  of  the  Yakima  River  and  its  tributaries,  and  containing 
all  of  the  recitals  and  statements  contained  in  the  preceding  ones 
to  which  we  referred.  We  ask  that  this  be  marked  as  Defendant’s 
Exhibit  37. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  37” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  photostatic  copy 
of  the  original  of  an  extension  order  entered  on  December  30, 
1939,  by  the  State  Supervisor  of  Hydraulics  of  the  State  of  Wash¬ 
ington,"  extending  through  December  31,  1942,  the  period  of  with¬ 
drawal  by  the  United  States  of  the  waters  of  the  Yakima 
1255  River  and  its  tributaries  and  its  lakes  and  other  sources, 
similar  in  all  provisions  to  the  extension  orders  which  have 
previously  been  referred  to.  We  will  ask  that  this  be  marked 
as  Defendant’s  Exhibit  38  and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  38” 
and  received  in  evidence.) 

*  *  * 

Defendant's  Exhibit  38 

2161  Office  of  tiie  State  Supervisor  of  Hydraulics 

OLYMPIA,  WASHINGTON 

In  the  Matter  of  the  Request  of  the  Secretary  of  the  Interior 

of  the  United  States  for  an  Extension  of  the  Period  of 

Withdrawal  of  Waters  of  the  Yakima  River  Watershed, 

Washington 

Order  and  determination  granting  'petition 

Whereas  the  following  petition  was  received  on  November  10, 
1939,  and  filed  in  the  office  of  the  State  Supervisor  of  Hydraulics 
of  the  State  of  Washington : 

“State  Supervisor  of  Hydraulics,  Olympia ,  Washington. 

“Dear  Sir  :  In  pursuance  of  authority  conferred  upon  me  by  Act 
of  Congress,  approved  June  17,  1902  (  32  Stat,,  388),  and  acts 
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amendatory  thereof  or  supplementary  thereto,  known  as  the  Recla¬ 
mation  Law,  and  in  pursuance  of  the  Act  of  the  Legislature  of  the 
State  of  Washington),  approved  March  4, 1905  (L.  1905,  Chap.  88, 
p.  180),  I  request  that  you  extend  the  time  within  which  certain 
waters  of  the  Yakima  River  watershed,  Washington,  hereinafter 
specifically  named,  shall  remain  withdrawn  and  subject  to  no 
appropriation  under  the  Laws  of  the  State  of  Washington  except 
that  of  the  United  States,  for  an  additional  period  of  three  years 
until  December  31, 1942. 

“The  waters  in  question  are  those  described  in  notification  to 
the  office  of  the  Commissioner  of  Public  Lands  for  Washington 
made  in  conformity  with  the  State  Act  aforesaid,  and  dated  May 
4, 1905,  to  wit : 

“The  Yakima  River  and  all  its  following  named  branches  and 
tributary  streams  flowing  into  the  Yakima  River;  all  lakes,  ponds, 
and  springs  in  the  drainage  area  of  the  Yakima  River,  including 
Lake  Keechelus,  and  all  streams  flowing  into  Lake  Keechelus; 

Lake  Kachess,  and  all  streams  flowing  into  Lake  Kachess; 
2162  Kachess  River  from  Lake  Kachess  to  Yakima  River;  Big 
Creek;  Lake  Cle  Elum,  and  all  streams  flowing  into  Lake 
Cle  Elum;  Cle  Elum  River  from  Lake  Cle  Elum  to  the  Yakima 
River;  Teanaway  River;  Swauk  Creek;  Naches  River  and  all 
tributary  streams  thereof;  Toppenish  Creek  and  Satus  Creek;  not 
including  any  water  appropriation  that  has  been  in  good  faith 
initiated  prior  to  May  10,  1905,  under  any  law  of  said  State. 

“Together  with  sources  of  water  supply  named  in  supplemental 
notification  of  April  23, 1906,  to- wit : 

“Joe  Lake,  Spectacle  Lake,  Waptus  Lake,  Cooper  Lake,  Hyas 
Lake,  Fish  Lake,  Little  Creek,  Mosquito  Creek,  Cabin  Creek, 
Manastash  Creek,  Silver  Creek,  Reeser  Greek,  Wilson  Creek, 
Taneum  Creek,  Umtanum  Creek,  Wenas  Creek,  Dry  Creek,  Robin¬ 
son  Creek,  Kittitas  Creek,  Brush  Creek,  Lemon  Creek,  Caribou 
Greek,  Cherry  Creek,  Park  Creek,  Selah  Creek,  Ahtanum  Creek. 

“The  original  period  of  withdrawal  has  been  extended  from  time 
to  time  by  successive  Commissioners  of  Public  Lands  and  by  former 
State  Supervisors  of  Hyraulics  for  the  State  of  Washington,  the 
last  extension  having  been  made  by  order  of  January  2,  1937, 
whereby  the  time  within  which  the  United  States,  under  the  afore¬ 
said  Act  of  the  Legislature,  was  required  to  utilize  the  waters 
aforesaid,  was  extended  to  December  31,  1939.  The  authority 
further  to  extend  the  time,  under  the  Water  Code  adopted  at  the 
1917  session  of  the  Washington  State  Legislature,  is  vested  in  you. 

“The  United  States  has  prosecuted  the  work  of  utilizing  the 
waters  of  the  Yakima  River  watershed  in  the  following  manner : 

“Storage  Reservoirs. — The  contemplated  plan  of  development 
of  storage  works  provides  a  water  supply  for  all  the  better  grade 
of  agricultural  lands  of  the  watershed  that  it  is  econmically  feasi¬ 
ble  to  irrigate  with  the  waters  of  the  Yakima  River.  This  plan 
includes  the  construction  of  five  large  and  several  small  reservoirs 
on  the  headwaters  of  the  Yakima  River  and  its  tributaries. 
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“To  date  the  construction  of  five  large  and  one  small  reservoir, 
having  a  combined  capacity  of  1,063,800  acre-feet,  have  been  com¬ 
pleted  :  namely,  Bumping  Lake,  Kachess,  Keechelus,  Tieton,  Cle 
Elum,  and  Clear  Creek. 

2163  “To  September  30,  1939,  approximately  the  following 
amounts  have  been  expended  in  the  construction  of  storage 
works : 


Bumping  Lake  (completed) _  $550,837 

Kachess  (completed) _  752,254 

Keechelus  ( completed ) -  2, 004, 197 

Tieton  (completed) _  4,376, 537 

Cle  Elum  (completed ) _  2, 435, 306 

Clear  Creek  (completed) -  140,497 


Total  to  September  30,  1939 - $10, 259, 628 


“In  addition  to  the  divisions  of  the  Yakima  project  and  the 
Yakima  Indian  Reservation,  the  storage  reservoirs  also  supply 
stored  water  for  the  irrigation  of  approximately  48,500  acres  under 
privately  owned  irrigation  systems. 

“Divisions  constructed  and  under  construction. — Construction 
work  has  been  completed  on  the  Tieton,  Sunnyside,  and  Kittitas 
divisions  and  a  small  unit  of  the  Kennewick  division  of  the  Yakima 
project,  and  also  on  the  Wapato  project,  the  development  of  which 
is  being  carried  on  under  the  Office  of  Indian  Affairs.  The  con¬ 
struction  of  the  irrigation  system  for  the  Roza  division,  involving 
an  estimated  cost  of  $15,000,000,  has  been  under  way  since  the  origi¬ 
nal  allotment  of  $5,000,000  was  approved  under  date  of  Septem¬ 
ber  18,  1935.  The  diversion  dam  across  the  Yakima  River  and 
approximately  40  miles  of  the  main  canal,  including  the  siphon 
across  the  Yakima  River,  are  practically  completed,  and  present 
plans  provide  for  a  continuation  of  the  construction  program  to 
complete  the  main  canal  and  lateral  system.  It  is  expected  that 
water  will  be  available  for  the  irrigation  of  a  small  area  on  the 
upper  part  of  the  division  during  the  season  of  1941.  The  expendi¬ 
tures  as  of  September  30,  1939,  for  the  construction  of  the  irriga¬ 
tion  system  amount  to  $6,609,506. 

“The  following  amounts  have  been  expended  to  September  30, 
1939,  on  construction  of  irrigation  systems  for  divisions  of  the 
Yakima  and  Wapato  projects: 


Tieton  (constructed),  30,000  acres _  $2,803,776 

Sunnyside  (constructed),  105,000  acres -  3,551,443 

Kittitas  (constructed),  70,000  acres _  8.899,450 

Roza  ( under  construction ) ,  72,000  acres _  6, 609, 506 

Kennewick  (small  unit  constructed),  4,000  acres _  600,844 

Wapato  (constructed),  136,000  acres _  4, 833, 411 


Total  expenditures  to  Sept  30,  1939 _ $27, 298, 430 

Add  expenditures  for  reservoirs -  10, 259, 628 


Grand  Total  Expenditures  to  September  30,  1939__  $37, 558, 058 

2164  “It  is  submitted  that  the  Federal  Government  has  prose¬ 
cuted  its  work  in  the  Yakima  Valley  with  due  diligence  and 
in  accord  with  the  spirit  and  letter  of  the  law,  and  in  order  that  the 
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work  may  be  further  prosecuted  I  request  on  behalf  of  the  United 
States  that  the  Honorable  State  Supervisor  of  Hydraulics  extend 
the  time  within  which  the  United  States  is  required  to  utilize  the 
waters  aforesaid  and  to  construct  and  complete  the  works  required, 
as  provided  in  said  Act,  from  December  31, 1939,  to  December  31, 
1942,  inclusive,  and  that  during  said  period  the  waters  hereinbefore 
described  be  not  subject  to  appropriation  under  any  other  law  of 
the  State  of  Washington,  or  by  any  appropriator  other  than  the 
United  States. 

Very  truly  yours, 

;  Harold  L.  Ickes, 

Secretary  of  the  Interior. 

By  J.  S.  Moore,  Agent? 

Whereas  in  pursuance  of  the  provisions  of  the  Act  of  the  Legis¬ 
lature  of  the  State  of  Washington  approved  March  4th,  1905,  and 
referred  to  in  the  above  request,  notice  of  the  filing  and  pendency 
of  said  request  has  been  published  once  each  week  for  lour  con¬ 
secutive  weeks  in  weekly  newspapers  published  and  of  general  cir¬ 
culation  in  each  of  the  counties  of  Yakima,  Kittitas,  and  Benton, 
State  of  Washington,  the  same  being  the  counties  where  the  works 
for  the  utilization  of  such  waters  are  constructed  or  to  be  con¬ 
structed,  and  copies  of  said  notices  and  affidavits  of  their  publica¬ 
tion  are  on  file  in  the  office  of  the  Supervisor  of  Hydraulics ;  and 
Whereas  the  State  Supervisor  ot  Hydraulics  has  received  no 
objections  to  the  granting  of  said  petition ;  and 
Whereas  said  State  Supervisor  of  Hydraulics  has  personally 
inspected  and  is  familiar  with  the  conditions  of  the  reclamation 
works  referred  to  in  the  request  of  the  Secretary  of  the 
2165  Interior  quoted  above,  and  is  fully  advised  in  the  premises, 
and  believes  that  the  extension  of  time  hereinafter  ordered 
is  and  will  be  for  the  best  interests  of  the  United  States  and  of  the 
State  of  Washington,  and  that  no  sufficient  interests  adverse  to 
those  of  the  United  States  and  of  the  State  of  Washington  require 
the  denial  of  said  application,  save  and  except  certain  interests  in 
the  waters  of  Ahtanum  and  Wenas  Creeks  and  waters  of  small 
streams  and  springs  which  may  be  used  for  fish  hatcheries,  mining, 
and  the  operation  of  small  hydroelectric  power  plants  and  domes¬ 
tic  purposes  for  homes,  public  resorts,  camps,  and  recreational 
grounds ; 

Whereas,  the  State  Supervisor  of  Hydraulics  has  heretofore 
made  request  to  the  Secretary  of  the  Interior  that  plans  of  the 
United  States  for  the  complete  irrigation  development  of  the 
Yakima  Project,  as  contemplated  under  the  Act  of  the  Legislature 
of  the  State  of  Washington,  approved  March  4th,  1905,  be  com- 

Eleted  and  that  the  proper  agent  of  the  United  States  indicate 
y  filing  of  water  rignt  applications,  in  addition  to  those  now  on 
file  in  this  office,  or  otherwise,  the  maximum  water  requirements 
for  irrigation  and  incidental  power  of  the  Yakima  Project  so 
that  the  Dlanket  withdrawal  for  the  benefit  of  the  irrigation  proj- 
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ect,  may  be  terminated  and  any  water  storage,  or  power  sites 
remaining  be  made  available  for  development  by  others.  The 
Secretary  of  the  Interior  has  agreed  that  this  is  a  reasonable 
request,  and  it  is  understood  that  the  general  plans  for  irrigation 
and  incidental  power  developments  are  or  may  be  completed  so 
that  the  Interior  Department  will  be  able  within  less  than  three 
(3)  years  to  indicate  definitely  by  water  right  applications,  or 
otherwise,  the  amounts  of  water  and  the  sites  required  for  com¬ 
pletion  of  the  project.  It  is  therefore 
2166  Ordered  and  determined  that  the  time  within  which  the 
United  States  is  required  to  complete  plans  for  the  Yakima 
Project  and  file  water  right  applications,  in  addition  to  those  now 
on  file  in  this  office,  as  provided  in  the  act  of  the  legislature  here¬ 
inabove  referred  to,  be  and  is  hereby  extended  to  the  thirty-first 
day  of  December,  1942,  and  that  during  that  period  no  permits 
for  the  appropriation  of  waters  hereinabove  described  will  be 
granted  except  on  application  filed  by  the  United  States  and  those 
filed  for  the  use  of  waters  of  Ahtanum  and  Wenas  Creeks  and 
for  waters  of  small  streams  and  springs  in  the  Yakima  River 
Basin  that  may  be  used  for  fish  hatcheries,  mining  the  operation 
of  small  hydroelectric  power  plants  for  private  use,  for  domestic 
purposes  for  individual  homes,  public  resorts,  camps  and  recrea¬ 
tional  grounds  for  which  permits  may  be  issued  on  pending  or 
new  applications ;  Provided  that  on  obtaining  a  waiver  from  the 
Secretary  of  the  Interior  permits  may  be  issued  for  the  appro¬ 
priation  of  water  for  other  purposes  and  larger  amounts  when 
such  use  will  not  conflict  with  the  present  or  contemplated  use  by 
the  United  States ;  and 

It  is  further  provided  that  when  all  applications  are  filed  on 
behalf  of  the  United  States  for  the  Yakima  Project,  including 
all  proposed  extensions,  under  the  provisions  of  the  Water  Code 
(Laws  of  Washington,  1917,  Chapter  117)  if  filed  within  a  period 
of  time  short  of  the  time  for  which  this  extension  is  granted,  this 
order  shall  be  of  no  force  and  effect  after  the  date  of  such  filings. 

Witness  my  hand  and  official  seal  this  30th  day  of  December 
A.  D.  1939. 

Chas.  J.  Bartholet, 

Chas.  J.  Bartholet, 

State  Supervisor  of  Hydraulics, 

State  of  Washington. 


*  *  * 


Mr.  Stoutemter.  We  will  next  offer  a  certified  copy  of  a  letter 
from  Mr.  Hoffman,  secretary  of  the  district,  to  Mr.  Moore,  in 
regard  to  the  selection  of  the  three  tracts  which  are  under  con¬ 
sideration  in  these  cases.  We  will  ask  that  this  be  marked  as 
Defendant’s  Exhibit  39  and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  39” 
and  received  in  evidence.) 


*  *  * 
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Defendant1 8  Exhibit  39 

2168  Sunnyside  Valley  Irrigation  District 

COOPERATING  WITH  AND  FISCAL  AGENT  FOR  THE  BUREAU  OF  RECLAMATION 

ON  THE  SUNNYSIDE  PROJECT 

Directors:  Telephone  No.  1064 

F.  E.  Fyfe,  President.  O.  W.  Hoffman,  Secretary. 

Ed.  W.  Roady,  Vice-Pres. 

W.  Morrow  Clark,  Director.  W.  D.  Horton,  Accountant. 

Sunnyside,  Washington,  June  30 , 193  1^. 

J.  S.  Moore, 

Project  Superintendent ,  Bureau  of  Reclamation, 

Yakima ,  Washington. 

Dear  Mr.  Moore  :  In  the  cases  of  Anderson  et  als  vs.  Moore  et  als, 
and  Graham  et  als  vs.  Moore  et  als,  it  was  stipulated  between  Dis¬ 
trict  Counsel  B.  E.  Stoutemyer  and  Attorney  S.  E.  Chaffee,  that 
the  district  select  three  tracts  of  land  that  were  to  be  excepted 
from  the  operation  of  said  stipulation,  in  which  provision  was  not 
made  for  excess  water  above  public  notice  for  the  year  1934.  In 
the  stipulation,  the  District  was  to  select  the  tracts  and  the  Board 
of  Directors  at  a  meeting  held  June  25th,  1934,  directed  the  secre¬ 
tary  to  name  the  following  three  tracts : 

Serial  572,  Southeast  Quarter  of  the  Northeast  Quarter,  Section 
16,  Township  10  North,  Range  21,  E.  W.  M. 

Serial  0473,  Southwest  Quarter  of  the  Southeast  Quarter,  Sec¬ 
tion  31,  Township  9  North,  Range  23,  E.  W.  M.  (Lots  1  to  18 
inch,  Block  1,  East  Park  Addition  to  Mabton.) 

Serials  01211, 01219  and  01329-A — North  Half  of  the  Northwest 
Quarter  of  the  Southeast  Quarter ;  South  Half  of  the  South  Half 
of  the  South  Half  of  the  Northeast  Quarter;  and  North  Half  of  the 
Southeast  Quarter  of  the  Southeast  Quarter  of  the  Northeast 
Quarter,  and  that  part  of  the  North  Half  of  the  Southwest  Quarter 
of  the  Southeast  Quarter  of  the  Northeast  Quarter  lying  South 
of  the  line  beginning  at  the  northeast  corner  of  the  Southwest 
Quarter  of  the  Southeast  Quarter  of  the  Northeast  Quarter  and 
extending  to  the  Southwest  corner  of  the  North  Half  of  the  South¬ 
west  Quarter  of  the  Southeast  Quarter  of  the  Northeast  Quarter 
of  Section  36,  Township  9  North,  Range  22,  E.  W.  M. 

Very  truly  yours, 

Sunnyside  Valley  Irrigation  District, 
By  (Signed)  O.  W.  Hoffman,  Secretary. 

OWH/O. 

*  *  * 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  copy  of  a  letter 
of  July  7,  1934,  from  Mr.  Moore  to  Mr.  Hoffman,  secretary  of 
the  district,  concerning  selection  of  three  tracts  of  land.  We  will 
ask  that  this  be  marked  as  Defendant’s  Exhibit  40  and  be  received 
in  evidence. 
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1256  (Document  referred  to  was  marked  “Defendant’s  Exhibit 
40”  and  received  in  evidence.) 

*  *  * 

Defendant's  Exhibit  JJ) 

2170  Yakima,  Washington,  July  7, 193 
Mr.  O.  W.  Hoffman, 

Secretary,  Sunny  side  V  alley  Irrigation  District , 

Sunny  side,  Washington. 

Dear  Mr.  Hoffman:  The  tracts  designated  in  your  letter  of 
June  30,  1934,  as  exceptions  to  the  operation  of  the  stipulation 
in  the  Sunnyside  cases,  present  certain  practical  difficulties  from 
an  operation  standpoint  which,  I  think,  should  be  considered  with 
a  view  to  avoiding,  if  possible,  the  necessity  for  discontinuing 
the  practice  of  rotation  between  neighbors  and  possibly  a  rear¬ 
rangement  of  delivery  structures  in  the  field. 

In  every  selection  named  there  is  involved  either  a  division  of 
water  or  an  arrangement  of  long  standing  for  rotation  of  sup¬ 
plies  between  two  or  more  owners.  In  these  cases  the  charge  for 
excess  water,  if  any,  has  been  prorated  heretofore  according  to 
acreage. 

To  hold  one  water  user  subject  to  the  stipulation  and  have  the 
other  party  to  the  division,  or  rotation,  excluded  from  its  provi¬ 
sions  would  call  for  some  rearrangement  to  meet  these  special 
conditions.  This  might  be  accomplished  in  one  of  the  following 
ways: 

(1)  To  require  the  rotation  practice,  or  division  arrangement, 
as  the  case  might  be,  to  be  discontinued,  installing  the  necessary 
additional  delivery  structures  as  might  be  required  to  give  separate 
measurement. 

(2)  To  make  delivery  as  heretofore,  charging  the  excess,  if  any, 
to  the  tract  remaining  subject  to  the  stipulation,  relying  on  the 
ability  of  the  owner  thereof  to  secure  his  full  share  of  the  water. 

(3)  To  hold  both  owners  to  contract  rights,  unless  they  are 
willing  to  agree  on  either  plan  (1)  or  (2),  and  provided  the 
party  excepted  from  the  provisions  of  the  stipulation  declines  to 
request  delivery  of  excess  water  under  such  requirements  as  might 
be  imposed,  or  where  such  excess,  if  any,  might  be  at  variance 

with  that  requested  by  the  second  party. 

2171  Service  under  either  of  the  above  plans  is  to  be  avoided, 
if  possible,  it  seems  to  me.  Moreover,  it  is  no  doubt  to 

the  particular  interest  of  the  district,  aside  from  the  general  in¬ 
terest  in  the  relation  between  the  several  water  users  affected,  to 
set  up  clear-cut  cases  to  be  excepted,  rather  than  cases  as  involved 
as  these. 

It  is,  of  course,  possible  that  the  parties  excepted  from  the  stipu¬ 
lation  will  continue  to  request  excess  deliveries  in  about  the  same 
proportion  as  heretofore  and  in  harmony  with  that  requested  by 
the  second  parties,  but  I  suspect  that  the  inclination  will  be  to 
confine  their  use  of  water  to  contract  rights. 

Unless  the  Board  has  good  reason  to  believe  that  the  several 
parties  involved  in  the  cases  covered  by  the  three  tracts  listed  in 
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your  letter  of  June  30  will  be  mutually  agreeable  to  receiving 
water  service  under  either  plans  (1)  or  (2),  or  such  other  suitable 
plan  as  might  suggest  itself  to  the  Board,  it  is  suggested  that  con¬ 
sideration  be  given  to  the  substitution  of  other  tracts  not  so  in¬ 
volved  as  those  selected. 

Very  truly  yours,  j  g  MoobE) 

Superintendent. 

CC-District  Counsel  Mr.  Scroggs,  with  copy  of  Mr.  Hoffman’s 
letter. 

*  *  * 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  copy  of  the 
letter  of  Julv  18,  1934,  from  Hoffman  to  Moore,  in  regard  to  the 
selection  of  the  three  tracts  of  land.  We  will  ask  that  it  be  marked 
as  Defendant’s  Exhibit  41  and  received  in  evidence. 

Mr.  Chaffee.  All  right. 

The  Court.  It  will  be  admitted. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  41” 
ana  received  in  evidence.) 
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Defendant’s  Exhibit  4.1 
Sunnyside  Valley  Irrigation  District 


COOPERATING  WITH  AND  FISCAL  AGENT  FOR  THE  BUREAU  OF  RECLAMATION 

ON  THE  SUNNYSIDE  PROJECT 

Directors : 

F.  E.  Fyfe,  President. 

Ed.  N.  Roady,  Vice-Pres. 

W.  Morrow  Clark,  Director. 

Telephone  No.  1064. 

O.  W.  Hoffman,  Secretary. 

W.  D.  Horton,  Accountant. 

Sunnyside,  Washington,  July  18 , 1934- 
Mr.  J.  S.  Moore,  Superintendent ,  Yakima ,  Washington. 

Dear  Mr.  Moore  :  Mr.  Fyfe  has  made  a  personal  examination  of 
the  facts  in  connection  with  the  water  delivery  in  connection  with 
the  three  tracts  selected  by  the  district  which  it  does  not  wish  to 
put  up  money  to  guarantee  payment  for  excess  water.  He  finds,  as 
you  stated,  that  there  are  some  complications  in  connection  with 
this,  but  after  careful  consideration  a  decision  has  been  reached 
that  owing  to  the  fact  these  cases  illustrate  the  questions  which 
should  be  passed  upon  by  the  federal  courts,  the  district  wishes 
to  stand  by  its  original  selection  in  all  the  cases. 

In  connection  with  the  water  delivery  without  change  of  measur¬ 
ing  boxes  or  anything  of  that  kind,  it  seems  to  the  officials  of  the 
district  that  where  the  parties  are  now  rotating,  it  could  be  still 
carried  out  and  it  would  leave  only  a  question  of  mathematical  cal¬ 
culation  as  to  the  time  each  of  the  parties  would  be  entitled  to 
the  water  in  the  event  the  head  gates  are  shut  down  to  Public* 
Notice  regulations  as  to  the  three  tracts  in  question. 
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In  all  probability  the  owners  of  these  three  tracts  will  institute 
suit  shortly  after  the  gates  are  closed  if  the  officials  decide  to  close 
them  and  will  ask  for  an  injunction  so  that  in  all  probability  this 
arrangement  in  connection  with  the  water  will  not  continue  for 
any  great  length  of  time. 

Sunnyside  Valley  Irrigation  Distrioa, 
By  (Signed)  O.  W.  Hoffman,  Secretary. 

*  *  * 

Mr.  Stoutemyer.  We  will  next  offer  a  letter  of  August  16, 1934, 
from  Mr.  Moore  to  Mr.  Hoffman,  secretary  of  the  district,  on  the 
same  subject,  selection  of  the  three  tracts  of  land,  which  we  will 
ask  to  have  marked  as  Defendant’s  Exhibit  42  and  received  in 
evidence. 

The  Court.  Was  there  a  reply  to  that? 

Mr.  Stoutemyer.  I  think  this  is  the  last  of  this  correspondence 
on  this  subject. 

I  ask  that  this  be  received  in  evidence  as  Defendant’s  Exhibit  42. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  42” 
and  received  in  evidence.) 

*  *  * 

Defendant's  Exhibit  Jfi 

2175  Yakima,  Washington,  August  16 , 193 


Mr.  O.  W.  Hoffman,  Secretary , 

Sv/nnyside  Valley  Irrigation  District ,  Sunny  side,  Washington. 


Dear  Mr.  Hoffman:  Reference  is  made  to  your  letter  of  July 
18,  1934,  advising  of  the  decision  of  the  board  to  stand  by  the 
original  selections  in  the  three  test  cases. 

After  a  careful  consideration  of  the  matter,  it  has  been  de¬ 
cided  to  comply  with  the  terms  and  conditions  of  the  stipulation 
with  respect  to  the  three  typical  cases,  at  least  in  so  far  as  the 
numerous  complications  involved  will  permit  compliance. 

By  copy  of  this  letter,  Mr.  Scroggs  is  authorized  to  reduce  the 
several  combination  deliveries  under  plan  (2),  as  outlined  in  my 
letter  of  July  7  to  you.  These  reductions  will  be  made  in  the  field 
in  all  cases  by  the  end  of  the  week  and  it  is  assumed  that  the  owners 
of  the  three  tracts  will  in  due  time  be  affected  thereby. 

Very  truly  yours, 

J.  S.  Moore, 

Superintendent. 

CC — Mr.  Scroggs. 

Mr.  Stoutemyer. 


1257  Mr.  Stoutemyer.  We  will  next  offer  in  evidence  a  certi¬ 
fied  copy  of  the  contract  dated  February  16,  1921,  for  the 
sale  of  water  by  the  United  States  to  the  Kittitas  Reclamation  Dis¬ 
trict  and  bound  together  as  a  part  of  the  same  exhibit,  the  supple¬ 
mental  contract  of  November  1,  1930,  with  the  same  district.  We 
will  ask  that  this  be  marked  as  Defendant’s  Exhibit  43  and  received 
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in  evidence.  This  exhibit  includes  the  two  contracts,  for  a  similar 
purpose,  with  this  district. 

(Documents  referred  to  were  marked  “Defendant’s  Exhibit  43” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  copy  of  a  contract 
dated  December  19,  1925,  as  amended  and  supplemented  by  other 
contracts  included  therewith,  covering  the  agreement  with  the 
United  States  to  construct  irrigation  works,  canals,  laterals,  and 
other  irrigation  works  for  the  Kittitas  District,  and  the  agreement 
of  the  district  to  pay  for  such  works  up  to  but  not  exceeding 
$9,000,000.  We  will  ask  that  this  be  marked  Defendant’s  Exhibit 
No.  44  and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  44” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  copy  of  a  contract 
dated  July  8, 1921,  for  the  right  to  receive  storage  water  and  other 
water  from  the  Yakima  Project,  a  contract  with  what  is  now  known 
as  the  Roza  Irrigation  District,  but  which  was  at  that  time  desig¬ 
nated  as  the  Yakima-Benton  District. 

In  explanation  of  this  change  of  name,  I  will  say  that  this  dis¬ 
trict  recently,  within  the  last  two  or  three  years,  changed  its  name 
from  the  Yakima-Benton  Irrigation  District  to  the  Roza  Irri¬ 
gation  District,  and  those  two  names  refer  to  the  same 
1258  district. 

Mr.  Chaffee.  That  is  correct. 

Mr.  Stoutemyer.  We  will  ask  that  this  exhibit  be  marked  as 
Defendant’s  Exhibit  45  and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  45” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  copy  of  a  contract 
dated  December  13.  1935,  for  the  construction  of  the  canal  system 
for  the  Roza  Division,  Yakima  Project,  a  contract  with  the  Roza 
District,  as  it  is  now  known,  formerly  known  as  the  Yakima-Benton 
Irrigation  District ;  payment  by  the  district  of  the  construction  cost 
of  those  works,  together  with  exhibits  attached  to  the  contract.  We 
will  ask  that  this  certified  copy  be  marked  Defendant’s  Exhibit  46 
and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  46” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  copy  of  the  con¬ 
tract  dated  August  4, 1916,  as  amended  and  supplemented  by  later 
supplemental  agreements,  for  the  sale  of  water  by  the  United  States 
and  the  furnishing  of  water  and  the  use  of  irrigation  works  by  the 
United  States  to  the  Grandview  Irrigation  District,  Sunnvside 
Division. 

This  is  one  of  the  six  or  seven  small  districts  in  that  division. 
This  is  dated  August  4, 1916,  but  there  is  bound  with  the  original  a 
supplemental  agreement  making  some  changes.  We  will  ask 
that  this  be  marked  as  Defendant’s  Exhibit  47  and  received  in 
evidence. 

508455 — 43 - 13 
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1259  (Document  referred  to  was  marked  “Defendant’s  Exhibit 
47”  and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  copy  of  the  con¬ 
tract  dated  November  20,  1922,  as  amended  and  supplemented  by 
later  agreements  bound  with  the  original,  all  covering  the  sale  of 
water  and  the  furnishing  of  water  by  the  United  States  to  the 
Granger  Irrigation  District,  another  one  of  the  small  districts  in 
the  Sunnyside  Division.  We  will  ask  that  this  be  marked  De¬ 
fendant’s  Exhibit  48  and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  48” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  copy  of  a  con¬ 
tract  dated  November  23,  1914,  as  amended  and  supplemented  by 
later  contracts  bound  with  the  original,  for  the  sale  of  water, 
and  agreeing  to  furnish  water  by  the  United  States  to  the  Outlook 
Irrigation  District,  agreeing  to  pay  for  the  same.  We  will  ask 
that  this  be  marked  as  Defendant  s  Exhibit  49  and  received  in 
evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  49” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  copy  of  a  con¬ 
tract  dated  December  1,  1917,  as  amended  and  supplemented  by 
later  agreements  bound  with  the  original,  for  the  sale  of  water, 
covering  the  agreement  to  furnish  water  by  the  United  States  to 
the  Prosser  Irrigation  District,  and  the  agreement  of  that  district 
to  pay  the  United  States  for  the  same.  We  will  ask  that 

1260  this  be  marked  as  Defendant’s  Exhibit  50  and  received  in 
evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  50” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  copy  of  a  con¬ 
tract  dated  June  11,  1926,  as  amended  and  supplemented  by  later 
agreements  bound  with  the  original,  covering  the  agreement  of  the 
United  States  to  furnish  water  to  the  Snipe’s  Mountain  Irrigation 
District,  and  the  agreement  of  that  district  to  pay  for  the  water 
agreed  to  be  furnished,  as  specified  in  the  contract,  which  we  will 
ask  to  be  marked  as  Defendant’s  Exhibit  51  and  received  in 
evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  51” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  copy  of  a  con¬ 
tract  dated  October  6, 1914,  as  amended  and  supplemented  by  later 
agreements  bound  with  the  original  contract,  being  one  "under 
which  the  United  States  agreed  to  furnish  water  to  the  Sunnyside 
Irrigation  District,  and  the  district  agreed  to  pay  the  specified 
amounts  to  the  United  States  for  such  service. 

This  is  the  Sunnyside  Irrigation  District,  a  small  district  at 
the  lower  end  of  the  Sunnyside  Division,  and  it  is  not  the  Sunny- 
side  Valley  Irrigation  District.  The  Sunnyside  Valley  Irrigation 
District  is  a  large  district,  in  which  the  lands  of  the  plaintiffs  are 
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located.  The  Sunnyside  Irrigation  District  is  a  small  district 
which  you  will  see,  as  shown  by  the  map,  down  at  the  lower  end 
of  the  map. 

The  Court.  That  is  the  extreme  eastern  end  of  the  map  ? 

1261  Mr.  Chaffee.  That  is  correct,  if  the  Court  please. 

Mr.  Stoutemyer.  We  will  ask  that  this  be  marked  as  De¬ 
fendant’s  Exhibit  52  and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  52” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  copy  of  a  con¬ 
tract  dated  March  2, 1915,  as  amended  and  supplemented  by  later 
agreements  bound  with  the  original,  under  which  agreement  the 
United  States  agreed  to  furnish  water  to  the  Union  Gap  Irriga¬ 
tion  District  and  that  district  agreed  to  pay  for  the  same  as  set 
out  in  the  contract.  We  will  ask  that  this  certified  copy  be  marked 
as  Defendent’s  Exhibit  53  and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  53” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  contract  dated  March  16, 
1918,  as  amended  and  supplemented  by  later  agreements  bound 
with  the  original,  under  which  the  United  States  agreed  to  furnish 
water  to  the  Sunnyside  Valley  Irrigation  District.  We  ask  that 
this  be  marked  as  Defendant’s  Exhibit  54  and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  54” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  copy  of  a  con¬ 
tract  dated  December  1,  1921,  under  which  the  United  States 
agreed  to  furnish  water  to  the  Broadway  Irrigation  Company  and 
the  company  agreed  to  pay  the  United  States  for  the  same,  which 
we  will  ask  be  marked  as  Defendant’s  Exhibit  55  and 

1262  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit 
55”  and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  copy  of  a  con¬ 
tract  dated  April  6,  1920.  under  which  the  United  States  agreed 
to  furnish  water  to  the  Naches-Sclah  Irrigation  District  and  the 
district  agreed  to  pav  the  United  States  for  the  same.  We  will 
ask  that  this  be  marked  as  Defendant’s  Exhibit  56  and  received 
in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  56” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  copy  of  a  con¬ 
tract  dated  June  27,  1929,  under  which  the  United  States  agreed 
to  furnish  water  from  the  reservoirs  and  other  irrigation  works 
and  from  the  water  appropriations  of  the  United  States  to  the 
Moxee  Ditch  Company,  and  the  company  agreed  to  pay  the  United 
States  for  the  same.  We  will  ask  that  this  be  marked  as  Defend¬ 
ant’s  Exhibit  57  and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  57” 
and  received  in  evidence.) 
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Mr.  Stoutemyer.  We  will  next  offer  a  certified  copy  of  a  con¬ 
tract  dated  November  15,  1920,  as  amended  and  supplemented 
by  later  agreements,  under  which  the  United  States  agreed  to 
furnish  water  from  its  reservoirs  and  other  irrigation  works  and 
from  its  water  appropriation  to  the  Selah-Moxee  Irrigation  Dis¬ 
trict  and  the  Selan-Moxee  Irrigation  District  agreed  to  pay  the 
United  States  as  provided  in  that  contract,  as  Defendant’s  Exhibit 
58,  and  received  in  evidence. 

1263  (Document  referred  to  was  marked  “Defendant’s  Exhibit 
58”  and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  in  evidence  a  certified  copy 
of  a  contract  dated  August  1, 1922,  under  which  the  United  States 
agreed  to  furnish  water  from  its  reservoirs  and  other  irrigation 
works  and  from  its  water  appropriations  the  natural  flow  of  the 
river  to  the  West  Side  Irrigation  Company,  and  that  company 
agreed  to  pay  the  United  States  as  specified  in  this  contract. 
We  will  ask  that  this  certified  copy  be  marked  as  Defendant’s 
Exhibit  59. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  59” 
ana  received  in  evidence.) 

Mr.  Stoutf.myer.  We  will  next  offer  in  evidence  a  certified  copy 
of  a  contract  dated  June  2,  1920,  under  which  the  United  States 
agreed  to  furnish  water  from  its  reservoirs  and  from  its  water 
appropriations  to  the  Yakima  Valley  Canal  Company  and  that 
company  agreed  to  pay  the  United  States  as  provided  in  this 
contract.  We  will  ask  that  this  be  marked  as  Defendant’s  Ex¬ 
hibit  No.  60  and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  60’’ 
and  received  in  evidence.) 

Mr.  Stoutemyer.  We  will  next  offer  a  certified  photostatic  copy 
of  the  original  of  a  memorandum  agreement  between  the  Bureau 
of  Reclamation  of  the  Department  of  the  Interior  and  the  Office 
of  Indian  Affairs,  Department  of  the  Interior,  dated  May  9,  1921, 
providing  for  the  delivery  of  water  from  the  Government 

1264  reservoirs  and  from  the  Government  water  appropriations 
for  use  on  the  Wapato  Division  or  Indian  Reservation.  We 

will  ask  that  this  agreement  be  marked  as  Defendant’s  Exhibit 
61  and  received  in  evidence. 

(Document  referred  to  was  marked  “Defendant’s  Exhibit  61” 
and  received  in  evidence.) 

Mr.  Stoutemyer.  I  am  now  coming  to  this  pamphlet  or  booklet 
which  was  issued  by  Mr.  Blaine’s  company  and  concerning  which 
we  cross-examined  Mr.  Blaine. 

*  *  * 

Mr.  Stoutemyer.  While  we  are  on  this  subject,  I  want  to  call 
attention  to  the  one  paragraph  which  we  think  is  material  in  this 
connection.  I  refer  to  the  one  which  I  have  marked  with  this 
staple  on  the  subject:  “Price  of  land  and  terms  of  payment,”  and 
particularly  that  part  thereof  reading:  “With  each  i60  acres  of 
land  there  is  sold  a  cubic  foot  of  water  per  second  of  time.  This  is 
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in  excess  of  what  is  necessary  for  perfect  irrigation  of  so  small 
a  tract.” 

*  *  * 

1265  Mr.  Chaffee.  Now,  will  counsel  please  state  the  purpose 
for  which  he  wishes  to  introduce  this  Exhibit  62  or  the 

purpose  for  which  it  is  offered  ? 

Mr.  Stoutemyer.  It  is  offered  to  show  that  Mr.  Blaine’s  com¬ 
pany,  of  which  he  testified  he  was  the  manager,  represented  to  its 
water-right  purchasers  and  land  purchasers  that  an  acre  foot  of 
water  for  160  acres,  a  very  much  less  amount  than  the  Government 
has  contracted  to  furnish,  was  in  excess  of  what  was  needed. 

*  *  * 

1266  Mr.  Stoutemyer.  In  that  connection,  it  should  be  consid¬ 
ered  in  connection  with  his  direct  examination,  in  which  he 

undertook  to  testify  to  the  duty  of  water. 

Mr.  Cheadle.  On  page  372,  your  Honor,  I  believe,  on  cross- 
examination,  reference  is  made  to  this  pamphlet. 

The  Court.  I  think  it  is  admissible  merely  for  the  purpose  of 
impeaching  his  testimony  and  not  as  any  proof  of  the  fact  itself. 
Mr.  Stoutemyer.  That  is  all  we  offer  it  for. 

Mi\  Chaffee.  We  take  an  exception,  if  your  Honor  please. 

The  Court.  You  do  not  need  an  exception. 

Mr.  Chaffee.  Excuse  me. 

1267  (Photostatic  copy  of  Blaine  Company  pamphlet  was 
marked  “Defendant's  Exhibit  62”  and  received  in  evidence.) 

*  *  * 

Defendant's t  Exhibit  62 

*  *  * 

PRICE  OF  LAND  AND  TERMS  OF  PAYMENT 

3291  The  amount  of  land  owned  by  the  Washington  Irrigation 
Company  is  in  the  neighborhood  of  19,000  acres,  and  it  is 
being  sold  in  tracts  of  20  acres  or  more,  the  company  encouraging 
small  holdings.  The  price  of  land  ranges  for  $40  to  $60  per 
acre,  according  to  quality,  and  the  ease  in  which  the  same  can 
be  put  under  cultivation.  The  terms  of  payment  are  one-fifth 
down  and  the  balance  in  four  annual  payments^  nothing  being  de¬ 
manded  at  the  end  of  the  first  year,  except  interest.  Deferred 
payments  draw  interest  at  the  rate  of  six  percent,  per  annum. 
A  deduction  of  $2.50  per  acre  is  made  for  cash.  An  annual  mainte¬ 
nance  charge  of  $1  per  acre  is  made.  This  is  less  by  60  cents  per 
acre  than  the  average  maintenance  charge  for  irrigation  purposes 
throughout  the  State  of  California.  With  each  160  acres  of  land 
there  is  sold  a  cubic  foot  of  water  per  second  of  time.  This  is  in 
excess  of  what  is  necessary  for  the  perfect  irrigation  of  so  small 
a  tract,  but  as  there  is  an  abundance  of  water,  the  farmers  are  given 
the  advantage  of  it. 

*  *  * 

Mr.  Stoutemyer.  Defendant’s  Exhibit  2  was  introduced  at  the 
time  of  reading  Mr.  Bartlett’s  deposition,  which  was  the  first  water 
filing  made  by  the  Government. 
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By  Mr.  Stoutemyer: 

Q.  Mr.  Moore,  calling  your  attention  to  Defendant’s  Exhibit 
No.  2,  which  I  will  hand  you  for  inspection,  will  you  look  at  that 
exhibit  and  state  what  it  is  (handing  a  document  to  the  witness)  ? 

A.  This  is  notice  of  withdrawal  of  state  waters  and  lands,  in 
the  form  of  a  letter. 

Q.  A  letter  from  T.  A.  Noble,  engineer? 

A.  From  T.  A.  Noble,  engineer,  stationed  at  Spokane,  writing 
under  date  of  May  4,  1905,  addressed  to  the  Honorable  —  it  is 
rather  faint;  it  looks  like  E.  W.  Ross,  Commissioner  of  Public 
Lands  of  the  State  of  Washington. 

Q.  Does  that  notice  describe  certain  lands  as  included  in  the 
proposed  project? 

*  *  * 

1268  A.  That  is  correct. 

Q.  Does  the  land  referred  to  or  described  in  this  with¬ 
drawal  of  state  waters  include  lands  of  divisions  of  the  Yakima 
Project  other  than  the  Sunnyside  Division  ? 

A.  It  does. 

Q.  On  what  other  divisions  are  these  lands  located? 

A.  The  Kittitas,  Tieten,  Roza,  and  Kennewick. 

Q.  Will  you  state,  Mr.  Moore,  whether  the  other  numerous  filings, 
including  the  various  extensions  of  time,  refer  to  the  Sunnyside 
Division  alone  or  do  they  refer  to  all  the  divisions  which  have  been 
heretofore  named? 

A.  They  refer  to  all  the  lands  heretofore  named.  They  are  not 
merely  of  the  Sunnyside  Division. 

Q.  Do  the  reservoirs  referred  to  in  these  exhibits  include  all  the 
Government  construction  reservoirs  on  the  Yakima  River  and  its 
tributaries? 

1269  A.  They  do. 

Q.  Are  all  of  the  streams  and  lakes  named  in  these  filings 
tributaries  of  the  Yakima  River? 

A.  They  are. 

Q.  Does  the  map  introduced  as  Defendant’s  Exhibit  3,  a  copy  of 
which  is  posted  on  the  blackboard,  correctly  show  the  location  of 
the  various  divisions  on  the  Yakima  Project  and  the  various  reser¬ 
voirs  and  canals  supplying  the  same? 

A.  It  does,  in  a  general  way. 

Q.  In  general,  what  is  the  source  of  the  water  supply  for  the 
various  divisions  of  the  Yakima  Project  ? 

A.  The  source  of  water  supply  is  the  Yakima  River  and  its  trib¬ 
utaries,  and  the  Government  reservoirs  constructed  on  the  five 
main  tributaries  of  the  river. 

*  *  * 

1270  Q.  Have  these  reservoirs  been  administered  and  used  as  a 
common  source  of  supply  for  all  of  the  divisions,  or  have 

they  been  segregated  to  or  allocated  for  administration  purposes  to 
the  supplying  of  water  to  the  Sunnyside  Division  alone? 
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A.  They  have  been  administered  as  a  common  source  of  supply 
for  all  of  the  districts  of  the  Yakima  Project. 

Q.  Do  I  understand,  then,  that  the  water  supply  used  by  the 
Sunnyside  Valley  District  may  come  from  the  Cle  Elum  Reservoir 
or  may  come  from  the  Tieten  Reservoir  or  may  come  from  any 
other  of  the  reservoirs  or  come  from  several  reservoirs? — A.  That 
is  correct. 

Q.  In  arriving  at  the  estimates  of  costs  of  reservoir  capacity  and 
reservoir  water  on  the  various  divisions  of  the  project,  nave  such 
estimates  been  based  upon  an  average  or  an  estimated  average  cost 
of  the  various  waters? 

*  *  * 

The  Witness.  The  estimates  of  cost  have  been  based  on  an  esti¬ 
mated  average  of  all  of  the  reservoirs  constructed  by  the  United 
States. 

Q.  Have  you  prepared,  or  had  prepared  under  your  direction,  a 
compilation  of  the  cost  made  from  the  cost  records,  show- 
1271  ing  the  total  cost  of  the  canal  and  lateral  system  in  the 
Sunnyside  Division? 

A.  I  have. 

Q.  Have  you  also  secured  a  compilation  of  cost  records,  or  had 
it  prepared  under  your  direction,  showing  the  total  cost  of  the 
reservoirs  of  the  Yakima  Project  ? 

A.  I  have. 

Q.  Will  you  state,  from  these  compilations,  approximately  the 
total  cost  of  the  canal  and  lateral  system  of  the  Sunnyside  Division  ? 

*  *  * 

The  Witness.  I  do  not  remember  the  figure  exactly,  but  it  is 
about  $3,500,000. 

Q.  Have  you  made,  or  caused  to  be  made  under  your  direc¬ 
tion,  a  statement  of  the  approximate  cost  per  acre  foot  of  reservoir 
storage  capacity  of  all  of  the  reservoirs  in  connection  with  the 
Yakima  Project? — A.  I  have. 

*  *  * 

1273  Mr.  Stotjtemyer.  I  wish  to  call  your  Honor’s  attention  to 
the  difference  between  the  records  and  the  question  which 
I  have  asked  him.  Those  records  show  the  total  cost  of  these 
reservoirs.  We  do  not  question  that,  but  the  question  I  asked  the 
witness  was.  What  was  the  cost  per  acre  foot  of  capacity,  which 
means  dividing  the  total  cost  by  the  number  of  acre  feet  to  arrive 
at  the  cost  per  acre  foot  of  capacity.  May  I  show  that? 

Q.  Will  you  state,  Mr.  Moore,  what  is  the  cost,  approximately, 
per  acre  foot  of  capacity? — A.  Ten  dollars  per  acre  foot  of  ca¬ 
pacity. 

Q.  Is  it  possible,  Mr.  Moore,  in  low  water  years,  to  deliver  as 
many  acre  feet  of  stored  water  from  the  reservoir  as  you  have 
acre  feet  of  capacity  ? — A.  No,  it  is  not. 

Q.  About  what  proportion  does  the  number  of  acre  feet  of 
water  which  you  can  deliver  in  low  years  from  these  reservoirs 
bear  to  the  total  number  of  acre  feet  of  capacity? — A.  In  a  low 
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water  year,  similar  to  a  more  recent  low  water  year  of  1931,  the 
proportion  would  be,  in  my  judgment,  approximately  70  percent 
of  capacity,  although  when  I  state  70  percent,  I  necessarily  take 
into  consideration  certain  holdover  storage  that  had  been  carried 
over  from  previous  years. 

*  *  * 

1274  Q.  Is  it  then  necessary  to  conserve  water  in  the  average 
and  high  water  years  in  order  to  carry  over  water  from  the 

reservoirs  to  guard  against  shortages  in  the  lower  water  years? 

*  *  * 

The  Witness.  That  is  correct,  and  the  administration  of  reser¬ 
voirs  is  carried  out  very  diligently  along  that  line,  to  carry  over  as 
much  storage  as  possible  in  a  high-water  year  to  provide  for  the 
shortage  that  may  come. 

Q.  How  many  acre  feet  of  stored  water  does  it  take, 

1275  Mr.  Moore,  in  low-water  years,  to  keep  up  the  deliveries  of 
water  on  the  Sunnyside  Division  to  the  amount  of  three 

acre  feet  per  acre  to  the  public  notice  lands  and  the  Johnson 
determination  to  the  old  supplemental  lands  and  the  contract 
amounts  to  the  small  districts  and  other  contract  holders? 

♦  *  * 

The  Witness.  You  are  referring  now,  Mr.  Stoutemyer,  to  the 
actual  draft  on  storage? 

Q.  The  actual  storage? — A.  It  would  be.  in  a  year  like  1931, 
approximately  150,000  acre  feet. 

Q.  Then  that  would  represent  approximately  a  million  and  a 
half  dollars  worth  of  storage  capacity,  would  it  not,  at  $10? 

A.  At  $10;  yes,  it  would. 

Q.  Well,  it  would  represent  more  than  that,  because  you  could 
not  deliver  but  70  percent.  Would  you  state  how  much  would 
be  the  cost  of  the  reservoir  capacity  required  to  deliver  that 
amount  of  stored  water  in  the  low- water  years? — A.  My  answer 
to  the  other  question  was  made  with  the  understanding  that  that 
was  to  deliver  three  acre  feet  and  the  determination  in  a 

1276  year  of  low  runoff.  Of  course,  if  the  percentage  were 
reduced,  naturally  the  cost  would  be  higher. 

Q.  Have  you  with  you.  Mr.  Moore,  a  compilation  of  the  cost 
and  returns  on  the  Sunnyside  Division  showing  the  total  cost 
of  the  canals  and  laterals  on  that  division? — A.  i  have. 

Q.  What  does  that  amount  to? 

Mr.  Chaffee.  May  I  ask  if  it  is  different  from  Exhibit  No.  94, 
which  is  already  in  evidence,  which  was  attached  to  his  deposi¬ 
tion? 

The  Court.  Let  him  see  it.  Mr.  Chaffee. 

Mr.  Chaffee.  Yes  [handing  a  document  to  the  witness]. 

The  Witness.  This  is  the  detailed  statement  of  returns  only 
and  not  that  of  costs,  and  is  slightly  different  from  the  record  at 
the  present  time,  the  one  which  counsel  has  just  handed  me  being 
as  of  June  30,  1937,  while  the  one  that  I  have  before  me  is  as  of 
June  30,  1939. 
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By  Mr.  Chaffee  : 

Q.  Outside  of  that  they  are  the  same? — A.  Outside  of  that; 
there  is  a  slight  increase  here;  the  difference  is  very  slight  as  be¬ 
tween  the  returns. 

Q.  Let  us  see  the  difference. — A.  This  is  not  referring  to  the 
Sunnyside  Division.  This  refers  to  storage. 

Q.  If  you  have  got  something  different,  all  right. 

A.  At  least,  it  is  made  up  to  date.  So  far  as  returns  are  con¬ 
cerned,  I  doubt,  if  it  differs  very  much  from  the  other,  but  your 
question,  Mr.  Stoutemyer,  first,  is  with  reference  to  statement  of 
construction  costs.  As  I  spoke  from  memory  a  few  moments 

1277  ago  in  my  testimony,  I  said  $3,500,000  approximately.  As 
shown  by  this  statement,  the  exact  figure  as  recently  com¬ 
pleted,  as  of  June  30, 1939,  is  $3,491,003. 

By  Mr.  Stoutemyer: 

Q.  What  is  the  total  of  prospective  or  contract  returns  as  deter¬ 
mined  by  the  payments  to  be  made  by  all  the  parties  who  con¬ 
tracted  to  pay  for  the  water  in  that  division  ? 

A.  As  of  the  same  date,  June  30,  1939,  it  shows  $4,103,306. 

Q.  Then,  do  I  understand  that  the  total  returns  are  only  some 
five  or  six  hundred  thousand  more  than  the  cost  of  the  canal  system 
alone  ? 

A.  That  is  correct,  approximately  $600,000,  the  exact  amount 
being,  according  to  this  statement  here,  $612,303. 

Q.  And  it  will  require  about  a  million  and  a  half  dollars  worth 
of  storage  capacity  to  furnish  the  stored  water  to  make  the  re¬ 
quired  deliveries  on  the  basis  of  three  acre  feet  and  the  Johnson 
determination ;  is  that  right? 

A.  In  a  low-water  year. 

Q.  In  a  low-water  year? 

A.  Yes. 

Q.  So  that  there  is  a  very  substantial  loss  to  the  Government  in 
furnishing  the  contract  amounts  of  water  on  that  basis,  is  there 
not,  Mr.  Moore  ? 

Mr.  Chaffee.  That  is  asking  for  a  conclusion.  I  object  on  that 
ground. 

The  Court.  I  sustain  the  objection. 

By  Mr.  Stoutemyer  : 

Q.  Of  course,  if  the  amount  of  water  required  to  be  furnished 
were  increased,  that  loss  would  be  increased,  would  it  not? 

1278  A.  It  would. 

Q.  How  does  the  cost  of  furnishing  six  acre  feet  of  water 
per  acre  on  the  Sunnyside  Division  compare  with  a  cost  of  furnish¬ 
ing  three  acre  feet  per  acre  on  that  division  ? 

Mr.  Chaffee.  I  object  to  that  as  asking  for  a  conclusion  of  the 
witness  also. 

The  Court.  I  overrule  the  objection. 

The  Witness.  That  cost  would  be  approximately  in  proportion, 
or  about  double,  taking  all  factors  into  consideration,  including 
storage  capacity  and  canal  capacity  and  lateral  capacity. 
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By  Mr.  Stoutemyer  : 

Q.  During  your  long  experience  in  managing  irrigation  proj¬ 
ects  and  irrigation  works,  have  you  observed,  Mr.  Moore,  the 
need  for  a  charge  per  acre  foot  of  water  furnished  in  order  to 
secure  economy  in  the  use  of  water  ? 

A.  Yes ;  I  have. 

Q.  What  have  you  observed  in  that  particular? 

A.  In  general,  over  the  period  of  years,  particularly  as  applied 
to  the  Sunnyside.  I  think,  there  was  far  greater  economy  in  the  use 
of  water  during  the  time,  some  eight  years  or  more,  that  there  was 
a  charge  for  extra  water  over  and  above  a  certain  minimum  charge 
applied  throughout  the  irrigation  season. 

As  that  charge  came  to  be  eliminated  over  certain  periods  of  the 
year,  certain  periods  of  the  season,  and  without  the  incentive  to 
economize  on  the  use  of  water,  the  use  immediately  increased,  and 
that  has  increased  progressively  over  different  periods  out  of 

1279  the  total  period  of  25  years  or  more  that  I  have  had  this 
under  observation. 

Q.  Mr.  Moore,  will  you  point  out  on  the  map  the  location  of  the 
various  divisions  on  tfie  Yakima  Project  and  the  various  districts 
with  which  the  United  States  has  contracts  to  furnish  water,  and 
also  the  locations  of  the  reservoirs  which  furnish  the  water? 

A.  [Indicating  on  a  map.]  I  am  starting  in  with  the  reservoirs 
up  at  the  headwaters.  The  three  up  here  on  the  main  Yakima,  or 
immediately  above  the  headwaters  of  the  Yakima,  are  Cle  Elum, 
Kachess,  Keechelus.  and  then  the  other  two  main  reservoirs,  being 
the  Bumping  Lake  on  the  Bumping  River,  a  tributary  of  the 
Naches.  which  in  turn  is  a  tributary  of  the  Yakima,  and  the  Tieten 
Reservoir,  with  the  river  of  the  same  name,  which  is  also  a  tributary 
of  the  Naches. 

There  is  a  small  reservoir  upstream  from  the  Tieten  Reservoir, 
built  some  years  prior  to  the  time  the  Tieten  Reservoir  work  was 
undertaken,  known  as  the  Clear  Creek. 

The  main  divisions  of  the  project  are  shown,  according  to  the 
legend,  in  the  red  color;  namely,  the  Kittitas  Division,  Tieten  Divi¬ 
sion,  and  the  Sunnyside  Division,  which  are  operating  divisions 
construction  having  been  completed  some  years  ago. 

Then  we  show  in  yellow  the  Roza  Division,  which  is  one  of  the 
main  divisions  now  in  construction. 

There  is  another  Federal  unit  there,  the  project  known  as  the. 
Wapito  Division,  a  reservation  which  is  under  the  jurisdiction  of 
the  Office  of  Indian  Affairs.  That  is  show  here. 

Q.  Does  that  division  receive  water  from  the  Reclamation  Service 
reservoirs  as  well  as  the  other  divisions? 

1280  A.  The  main  part  of  the  water  supply  of  that  division 
comes  from  the  works  constructed  oy  the  Bureau  of 

Reclamation. 

In  addition  to  the  main  divisions,  we  show  here,  by  this  blue 
color,  the  main  irrigation  districts  and  canal  companies,  some 
seven  or  eight  in  number,  that  get  their  water  supply,  in  part, 
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under  water-supply  contracts  from  works  constructed  by  the 
United  States.  They  are  shown  here  in  Kittitas  Valley,  around 
Ellensburg,  in  and  around  Yakima. 

There  are  other  private  canal  companies,  shown  in  green,  at 
various  places  along  the  river  that  receive  their  water  supply 
entirely  from  the  natural  flow,  under  limiting  agreements. 

I  might  add  there  that  in  the  preparation  of  this  map  I  did  not 
attempt  to  show  downstream  from  the  Sunnyside  Dam  any  of 
those  private  canal  lands,  and  in  various  places  above  the  Yakima 
there  are  a  few  scattered  areas  that  I  did  not  attempt  to  show 
on  a  map  of  that  scale. 

Q.  Does  the  Government  have  another  division  downstream 
from  the  Sunnyside  to  which  it  is  furnishing  some  water  and  has 
constructed  some  works  ? 

A.  The  Kennewick  Division  is  that  division.  It  was  the  one 
that  was  referred  to  in  my  testimony  here  as  one  of  the  main  di¬ 
visions  of  the  project  for  which  the  waters  of  the  stream  and 
certain  state  lands  were  withdrawn  under  this  original  order 
of  May  1905. 

Q.  Are  the  lands  of  the  small  districts  in  the  Sunnyside  Division 
shown  separately  on  this  map,  Mr.  Moore? 

A.  Yes. 

Q.  How  are  they  shown? 

A.  They  are  shown  in  black  over  the  red  and  consist  of 

1281  Grander,  Snipe’s  Mountain,  Outlook,  Grandview,  Prosser, 
and  Sunnyside  District. 

Q.  Will  you  state,  Mr.  Moore,  which  ones  of  these  districts 
which  you  have  named  receive  their  entire  water  supply  from  the 
Government  works  and  which  ones  receive  only  supplemental 
water  from  the  Government  works? 

A.  The  main  divisions,  the  Kittitas  and  Tieten,  receive  their 
entire  supply  from  works  constructed  by  the  United  States.  The 
Sunnvside  Division — pardon  me :  vou  asked  districts,  not  divisions. 

Q.  Yes. 

A.  The  Kittitas  Reclamation  District  and  the  Yakima-Tieten 
Irrigation  District  receive  their  supplies  entirely  from  works 
constructed  by  the  United  States.  The  Sunnyside  Valley  Irri¬ 
gation  District  receives  its  water  supply  from  here  through  works 
purchased  or  constructed  and  enlarged  by  the  Bureau  of 
Reclamation. 

1282  All  of  the  small  districts  under  the  Sunnyside  Division — 
I  just  mentioned  the  six  in  number — receive  their  entire 

water  supply  from  the  works  constructed  by  the  United  States. 
The  Wapato  Division,  as  I  mentioned  a  moment  ago,  also  received 
a  very  substantial  part  of  its  water  supply  from  works  constructed 
by  the  Bureau  of  Reclamation,  and  entirely  from  or  through 
works  constructed  by  the  United  States,  in  a  general  way,  cover¬ 
ing  the  office  of  Indian  Affairs. 

By  Mr.  Stoi  tkmyer  : 

Q.  How  about  the  Roza  Irrigation  District? 


194  MAZINE  Z.  AND  JOSIE  R.  FOX  ET  AL.  VS.  HAROLD  L.  ICKES 

A.  The  Roza,  now  under  construction,  will  draw  its  entire  sup¬ 
ply  from  works  constructed  by  the  Bureau. 

Q.  And  which  are  the  districts  and  companies  that  receive  only 
a  supplemental  water  supply  under  their  contracts  with  the  Gov¬ 
ernment  ? 

A.  Those  are  the  West  Side  Irrigating  Company  and  the  Cas¬ 
cade  Irrigation  District  in  the  Kittitas  Valley;  the  Naches-Selah 
Irrigation  District;  the  Yakima  Valley  Canal  Company,  divert¬ 
ing  from  the  Naches;  the  Selah-Moxee  Irrigation  District;  Ter¬ 
race  Heights  Irrigation  District;  the  Moxee  Canal  Company; 
Union  Gap  Irrigation  District,  and  the  small  district  known  as 
the  Broadway,  right  near  the  town  of  Yakima. 

Q.  During  the  many  years  that  you  have  been  on  the  Yakima 
Project,  Mr.  Moore,  has  there,  to  your  knowledge,  ever  been  any 
investigation  of  the  determination  under  the  authority  of  the 
Secretary  of  the  Interior  of  the  duty  of  water  on  the  lands  of  the 
Sunnyside  Division  of  the  Yakima  Project  or  the  lands  of  the 
Sunnyside  Valley  Irrigation  District,  other  than  the  one 
that  was  made  by  Mr.  W.  W.  Johnson  and  checked  by 

1283  Dr.  Powers  and  approved  by  the  Secretary? 

*  *  * 

A.  There  has  been  no  determination  made  prior  to  the  John¬ 
son  determination - 

The  Court.  I  understood  the  question  referred  to  a  determi¬ 
nation  under  the  authority  of  the  Secretary  of  the  Interior. 

The  Witness.  I  will  include  that — by  the  Secretary  of  the 
Interior. 

By  Mr.  Stoutemyer  : 

Q.  Can  you  state,  Mr.  Moore,  approximately  how  many  con¬ 
tracts  there  are  in  connection  with  the  Sunnyside  Division  in  form 
substantially  the  same  as  the  one  applicable  to  the  Parks  land? 

A.  Approximately  1,500. 

Q.  How  many,  approximately,  in  the  form  applicable  to  the 
Ottmuller  or  Eder  land? 

A.  About  1100. 

Q.  And  how  many,  approximately,  are  there  in  substantially 
the  same  form  as  the  one  applicable  to  the  Fox  land  ? 

1284  A.  Two  hundred  and  fifty. 

Q.  Mr.  Moore,  referring  to  the  lands  having  contracts 
like  the  one  applicable  to  the  Fox  land,  particularly  the  provision 
thereof  reading  “but  in  no  case  exceeding  the  share  proportionate 
to  irrigable  acreage  of  the  water  supply  actually  available  as 
determined  by  the  project  manager  or  other  project  officer  of  the 
United  States  or  its  successors  in  control  of  the  project,  during 
the  irrigation  season,  for  the  irrigation  of  land  under  said  unit” 
will  you  state  what  the  proportionate  share  in  proportion  to  irri¬ 
gable  acreage,  as  defined  in  the  contract,  amounts  to  in  terms  of 
acre  feet  per  acre  under  the  conditions  prevailing  in  the  Sunnyside 
Division  of  the  Yakima  Project  as  to  the  number  of  irrigable  acres 
and  the  amount  of  water  supply  available  ? 
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A.  In  a  general  way,  taking  a  good  many  factors  into  considera¬ 
tion,  I  would  say  it  would  be  just  about  three  acre  feet. 

Q.  You  mean,  three  acre  feet  per  acre  per  annum  ? 

A.  Yes. 

Q.  If  the  Secretary  were  required  to  deliver  to  the  lands  of  the 
plaintiffs  in  these  actions  and  to  other  lands  similarly  situated 
in  the  Sunnyside  Valley  Irrigation  District,  amounts  of  water 
largely  in  excess  of  the  three  acre  feet  mentioned  in  the  contracts 
applicable  to  the  public  notice  lands,  and  in  excess  of  the  Johnson 
determination  as  applicable  to  the  old  supplemental  lands,  and  to 
take  such  excess  water  in  large  part  out  of  the  reservoirs 

1285  which  supply  the  entire  Yakima  Project,  what,  if  any,  effect 
would  that  have  upon  the  water  supply  available  for  the 

other  divisions  of  the  Yakima  Project? 

*  *  * 

A.  It  would  have  the  direct  effect  of  reducing  the  water  supply 
for  the  other  districts  and  divisions  and,  at  the  same  time,  by  reason 
of  such  reduction,  would  increase  the  cost  per  acre  foot  that  they 
would  have  to  pay. 

By  Mr.  Stoutemyer  : 

Q.  Have  crop  records  been  kept  in  connection  with  the  Yakima 
Project? 

A.  They  have. 

Q.  What  do  the  official  crop  records  show  in  regard  to  the 
crops  produced  on  the  Fox,  Parks,  and  Ottmuller  lands  in  1934 
as  compared  with  the  preceding  and  following  years? 

Mr.  Chaffee.  The  records  are  the  best  evidence.  I  object  to 
that  question. 

The  Court.  Sustained. 

*  *  * 

1286  Q.  Will  you  refer  to  that  record,  Mr.  Moore,  and  state 
whether  the  crops  produced  on  the  Fox  land,  as  shown  by 

the  record  in  the  year  1934,  were  more  or  less  or  just  the  same, 
referring  to  the  different  kinds  of  crops,  as  they  were  in  the 
preceding  and  the  following  years? 

Mr.  Chaffee.  If  there  is  a  record  made,  the  record  itself  is 
the  best  evidence.  Unless  this  witness  knows  of  his  own  lmowl- 
edge  outside  of  it,  I  object. 

The  Court.  Sustained. 

Mr.  Stoutemyer.  We  will  offer  these  crop  records  in  evidence 
then,  your  Honor. 

By  Mr.  Stoutemyer  : 

Q.  The  one  vou  have  referred  to  is  with  reference  to  the  Fox 
lands,  is  it  not,  Mr.  Moore  ? 

A.  Yes ;  and  the  sheet  that  you  are  looking  at  now  also  has  on  it 
graphs  indicating  the  crop  record  as  well  as  the  water  delivery 
record  for  the  tract  in  comparison  with  a  similar  record  for  the 
lands  in  the  division  as  a  whole. 

Mr.  Chaffee.  I  want  to  get  a  little  more  information.  I  do 
not  know  how  this  is  made  up.  I  think  I  will  let  it  go  in. 
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By  Mr.  Chaffee  : 

Q.  Mr.  Moore,  referring  to  this  sheet  that  counsel  handed  to 
you,  I  will  ask  you  to  explain  a  little  more  fully  how  it  is  made  up 
and  how  the  data  were  assembled,  please. 

A.  This  summary  is  taken  from  the  individual  crop  census 
reports  from  the  Fox  tract  for  the  years  1917  to  1939,  inclusive. 
In  most  cases  this  has  been  the  report  submitted  to  the  ditchrider 
by  the  owner. 

1287  There  is  also  shown  on  here  the  acre  feet  per  acre  per 
annum,  estimated,  as  going  to  the  Fox  land  or  taken  by 

Mr.  Fox  from  the  community  lateral  or  laterals  serving  his  land. 
The  main  portion  of  the  record  relates  to  the  four  principal  crops, 
alfalfa  hay,  com,  potatoes,  and  wheat,  with  a  complete  accounting 
for  the  acreage  within  the  tract  as  it  was  cultivated  and  farmed 
over  this  period  of  years. 

*  *  * 

Mr.  Stoutemyer.  We  will  ask  that  this  crop  record  of  the  Fox 
land  be  marked  as  Defendant's  Exhibit  No.  63  and  received  in 
evidence. 

The  Court.  It  will  be  received. 

(Crop  record  relating  to  Fox  land  was  marked  “Defendant’s 
Exihibit  No.  63”  and  received  in  evidence. 

Mr.  Stoutemyer.  Here  is  a  similar  crop  record.  Mr.  Chaffee, 
for  the  Parks’  land  [handing  a  document  to  Mr.  Chaffee]. 

Mr.  Chaffee.  And  you  have  also  checked  this,  have  you,  Mr. 
Moore  ? 

The  Witness.  I  have. 

Mr.  Stoutemyer.  I  would  say,  if  vour  Honor  please,  that 
these  records  merely  confirm  what  Mr.  Fox  and  Mr.  Parks  them¬ 
selves  said,  which  was  that  they  raised  as  good  crops  in  1934  as  in 
other  years. 

1288  Mr.  Stoutemyer.  We  offer  this  crop  record  applicable  to 
the  Parks  land  as  Defendant’s  Exhibit  No.  64. 

The  Court.  It  will  be  admitted. 

(Crop  record  relating  to  the  Parks  land  was  marked  “Defend¬ 
ant's  Exhibit  No.  64”  and  received  in  evidence.) 

Mr.  Stoutemyer.  We  offer  a  similar  crop  record  applicable  to 
the  Eder  or  Ottmuller  lands,  as  Defendant’s  Exhibit  No.  65. 

(Crop  record  relating  to  Eder  or  Ottmuller  lands  was  marked 
“Defendant’s  Exhibit  No.  65”  and  received  in  evidence.) 

By  Mr.  Stoutemyer  : 

Q.  Mr.  Moore,  have  you  prepared  in  graphic  form  what  is  com¬ 
monly  called  a  graph,  showing  the  amounts  of  water  used,  in  acre 
feet,  and  showing  that  amount  rose  or  fell  in  different  years,  and, 
on  the  same  graph,  the  amount  of  crops  raised  for  the  same  years 
to  show  the  relationship,  if  any,  between  water  deliveries  and  crop 
production  ? 

A.  That  graph  has  been  prepared  under  my  direction  from  the 
information  shown  on  the  other  sheets  and  from  other  sources  of 
information. 
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1290  Mr.  Stoutemyer.  We  will  ask  that  this  be  marked  as 
Defendant’s  Exhibit  No.  66.  It  relates  to  the  Fox  land. 
(Graph  relating  to  the  Fox  land  was  marked  “Defendant’s  Ex¬ 
hibit  No.  66”  and  received  in  evidence.) 

*  *  * 

Mr.  Stoutemyer.  The  next  one  will  be  a  similar  graph  applying 
to  the  Parks  land,  showing  the  same  data  in  graphic  form  appli¬ 
cable  to  the  Parks  land. 

Mr.  Chaffee.  Was  it  made  up  in  the  same  way? 

The  Witness.  It  was. 

Mr.  Stoutemyer.  We  will  ask  that  this  graph  be  received  in 
evidence  as  Defendant’s  Exhibit  No.  67. 

(Graph  applicable  to  Parks  land  was  marked  “Defendant’s  Ex¬ 
hibit  No.  67”  and  received  in  evidence.) 

*  *  * 

Mr.  Stoutemyer.  This  (indicating),  Mr.  Chaffee,  is  the  same 
kind  of  a  graph,  applicable  to  the  Eder  or  Ottmuller  land. 

We  will  ask  that  this  graph  applicable  to  the  Eder  or  Ottmuller 
land  be  received  in  evidence  as  Defendant’s  Exhibit  No.  68. 

(Graph  applicable  to  Eder  or  Ottmuller  land  was  marked  “De¬ 
fendant’s  Exhibit  No.  68”  and  received  in  evidence.) 

*  *  * 

1292  Q.What  is  the  location  of  the  head  of  the  Sunnyside 
Canal  in  relation  to  the  heading  of  the  other  principal 

canals  of  the  Yakima  Valley? 

A.  It  is  downstream  from  the  headings  of  the  other  diversions 
made  from  the  river. 

Q.  Did  this  have  any  effect  on  the  ability  of  the  canal  owner 
to  secure  a  natural  flow  of  water  from  the  river? 

A.  It  would  have  some  effect,  especially  if  the  supply  of  natural 
flow  were  insufficient  to  meet  all  need. 

Q.  Why  would  that  be  true? 

A.  Because  under  conditions  as  they  exist  there,  with  no  su¬ 
pervision  by  any  official,  either  State  or  Federal,  I  imagine  the 
upstream  diverters  would  take  about  what  they  wanted  and  leave 
the  balance  to  run  down  the  river  to  the  Sunnyside. 

Q.  Were  there  any  reservoirs  owned  by  the  Washington  Irri¬ 
gation  Company? 

A.  Not  to  my  knowledge. 

Q.  Have  the  priorities  of  the  various  canals  diverting  from 
the  Yakima  River  been  decreed  by  the  courts? 

A.  No. 

1293  Q.  Approximately  how  many  farms  are  there  in  the 
Yakima  Valley  depending  in  whole  or  in  part  on  water 

supplied  from  the  Government  reservoirs? 

A.  That  would  be  counting  the  farms  in  all  the  main  divisions, 
as  well  as  in  the  district - 

Q.  That  depend  in  whole  or  in  part  on  water  from  Government 
reservoirs. 
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A.  Approximately  ten  thousand. 

Q.  Approximately  what  is  the  population  of  the  Yakima 
Valley? 

A.  About  100,000. 

Q.  To  what  extent  is  this  population  dependent,  directly  or  in¬ 
directly,  in  whole  or  in  part,  on  water  from  the  Government  reser¬ 
voirs  and  other  irrigation  works? 

A.  I  would  say,  almost  entirely. 

Q.  Approximately  what  per  cent  of  the  lands  of  the  Sunny- 
side  Valley  Irrigation  District  have  been  damaged  by  seepage, 
waterlogging  and  alkali  resulting  from  ground  water  too  close 
to  the  surface  ? 

A.  Your  question  has  reference  to  the  Sunnyside  Valley  Dis- 
trict? 

Q.  The  Sunnyside  Valley  Irrigation  District. 

A.  It  would  fie  an  estimate  at  oest,  as  I  have  no  record  of  that; 
but  I  would  say,  from  25  per  cent  to  possibly  one-third  is  affected 
in  varying  degrees  with  respect  to  the  lands  in  the  Sunnyside 
Valley  Irrigation  District. 

Q.  Was  the  rental  charge  provided  for  in  the  1930  notice  in 
effect  in  1931  ? 

A.  Yes;  as  applicable  to  public  lands  only,  for 

1294  the  reason  that  the  old  supplemental  lands  were  not  in¬ 
cluded  in  that,  as  the  Johnson  determination  was  then 

being  made  and  was  not  effective  until  the  following  spring. 

Q.  Were  there  any  protests  made  to  you  on  account  of  that 
rental  charge  and  that  notice  as  effective  in  1931  ? 

A.  No.  1  have  no  recollection  of  any  protests;  and  I  recall, 
further,  that  the  requests  for  extra  vrater  from  owners  of  public 
notice  lands  were  signed  and  came  in  without  any  protests,  as  I 
remember  it. 

Q.  Were  you  able  to  furnish  much  of  this  extra  water  in  1931  ? 

A.  Only  a  limited  amount,  for  the  reason  that  the  season  of 
1931  was  a  season  marked  by  a  shortage  in  water  supply. 

Q.  This  rental  charge  was  in  effect,  but  you  were  not  able  to 
furnish  much  of  the  rental  water  because  it  was  a  low-water  year 
and  you  did  not  have  the  water? 

A.  That  is  correct. 

*  *  * 

1295  Q.  Mr.  Moore,  what  has  been  done  during  the  time  that 
you  have  been  connected  with  the  Yakima  Project  in  regard 

to  deliveries  of  water  to  the  old  W.  I.  rights  or  the  old  W.  I.  lands 
that  did  not  subscribe  for  supplemental  water,  which  have  been 
limited  to  the  one  second  foot  per  160  acres  specified  in  their 
W.  I.  contracts? 

A.  Deliveries  to  those  lands  have  been  held  strictly  to  that  rate 
oi  1  second  foot  to  160  acres,  I  think  I  can  say  positively,  through¬ 
out  the  period  that  I  have  been  connected  with  the  Yakima  Project. 
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Q.  How  many  acres  of  the  W.  I.  lands  which  did  not  subscribe 
to  supplemental  water  from  the  Government  are  there  in  th9 
Sunnyside  Division  ? 

A.  'Approximately  six  thousand. 

CROSS-EXAMINAl  ION 

*  *  * 

1296.  Q.  I  want  you  to  clear  up  in  my  own  mind  a  few  points. 

Maybe  you  can  help  me  out.  Referring  to  Exhibit  94,  I 
notice  one  item  of  $698,000  storage  costs  included  in  public  notice 
issued  for  the  Sunnyside  Division.  Can  you  state  where  that  item 
came  from,  Mr.  Moore,  how  it  came  to  be  put  in  there  ?  I  am  just 
asking  about  that  one  item,  please. 

A.  That  is  an  item  that  was  at.  one  time  recommended  by  a 
board  of  engineers,  and  I  think,  too,  by  the  Board  of  Review 
along  about  the  year  1915,  as  the  amount  to  be  allocated  to  the 
Sunnyside  Division  for  the  estimated  costs  of  storage. 

Q.  Do  you  know  whether  or  not  that  had  its  original 
1297  roots  back  prior  to  the  public  notices? 

A.  Which  public  notices? 

Q.  It  says,  “storage  cost  included  in  public  notices.”  I  will 
ask  you  what  you  now  understand  was  referred  to  by  the  term 
“public  notices”  as  set  forth  in  this  exhibit. 

A.  There  was  no  public  notice  issued  bv  the  Secretary,  to  my 
knowledge,  establishing  this  figure  of  $698,000,  and  I  am  quite  con¬ 
fident  that  that  figure  was  never  included  by  the  Secretary. 

Q.  You  do  not  quite  understand  me.  I  will  ask  you  again. 
Do  you  have  any  personal  knowledge,  Mr.  Moore,  whether  or 
not  the  Secretary,  in  making  up  the  public  notices  for  the  Sunny¬ 
side  Division,  including  these  lands  in  question,  had  put  into  those 
public  notices  an  estimate  with  reference  to  storage  for  these  lands 
in  the  Sunnyside  Division  ? 

A.  Yes.  There  had  been  such  an  estimate  included,  or  an  item 
included  in  connection  with  the  determination  which  fixed  $52  as 
the  cost  of  the  public  notice  water  right. 

Q.  Now,  may  I  ask  you  again.  Does  this  reflect  the  total  aggre¬ 
gate  which  was  included  in  the  $52  an  acre?  I  refer  to  the  item 
of  $698,000. 

A.  No.  The  $698,000  item  did  not  come  into  being  as  a  definite 
amount  until  about  the  year  1915. 

Q.  Some  five  or  six  years  after  those  notices  were  issued  on  this 
project,  would  you  say? 

A.  Yes. 

*  *  * 

1302  Q.  Now,  I  note,  beginning  with  the  year  1930,  an  item, 
“Sunnyside  about  741  cubic  feet  per  second,”  beginning  with 
1930  to  1936.  Just  what  does  that  741  cubic  feet  per  second 
refer  to? 

508455—4: 


14 


200  MAZINE  Z.  AND  JOSIE  R.  FOX  ET  AL.  VS.  HAROLD  L.  ICKES 

A.  That  refers  to  the  several  items,  such  as  the  650  second  feet 
that  was  used  as  the  amount  of  water  acquired  from  natural  flow 
in  connection  with  the  purchase  of  the  Washington  Irrigation 
Company  Works,  and  certain  other  rights  that  were  conveyed,  that 
was  to  be  furnished  to  the  Piety  Flat  and  Konnewoc  lands  outside 
of  the  Sunnyside  Valley  Irrigation  District. 

Q.  How  much  for  these  others?  You  have  given  650  for  this 
one  item.  Will  you  figure  the  other  items,  if  you  can,  Mr.  Moore  ? 

A.  I  do  not  have  those  items  here. 

Q.  That  is  all  right.  But  those  were  what  we  call  natural  flow 
rights  that  were  recognized,  and  have  always  been  recognized,  by 
the  Bureau  of  Reclamation  ? 

1303  A.  They  were  recognized  as  having  been  acquired  in  con¬ 
nection  with  the  Washington  Irrigation  Company  purchase 
to  the  extent  that  such  water  was  available. 

Q.  Just  a  moment.  Have  they  or  have  they  not,  in  these  re¬ 
ports,  and  ever  since  you  have  been  directly  connected  there,  been 
recognized  as  natural  flow  rights? 

A.  No;  I  would  not  say  that  we  have  recognized  all  of  them  as 
natural  flow  rights,  but  we  have  merely  recognized  the  portion  of 
the  650  second-feet  as  something  acquired  in  connection  with  the 
purchase  from  the  Washington  Irrigation  Company  which  was 
merged  with  the  other  rights  that  were  acquired  from  the  State 
for  the  development  of  the  various  divisions  of  the  Yakima 
Project. 

Q.  Why  do  you  set  it  up  under  the  Sunnyside  Division  above 
741  cubic  feet  per  second? 

A.  For  the  reason  that  we  were  making  a  distribution  of  storage 
operation  and  maintenance  costs  on  the  basis — and  that  is  the  only 
purpose — on  the  basis  of  the  amount  of  water  going  to  the  Sunny¬ 
side  Division  in  excess  of  those  natural  flow  quantities. 

♦  *  * 

1308  Q.  So  that  would  leave,  then,  $612,303  to  go  into  storage? 
t  A.  Yes. 

Q.  Now,  taking  all  of  this  water  coming  to  these  lands  after 
the  storage  is  first  released,  and  counting  the  water  that  is  natural 
flow  as  well  as  the  stored  water,  you  are  figuring  $10  an  acre- foot : 
is  that  right? 

A.  No;  it  is  $10  an  acre-foot  of  storage  capacity. 

Q.  What  are  you  putting  in  your  contracts  and  in  your  esti¬ 
mates  for  the  Roza  and  Kittitas  ? 

A.  The  estimates  for  the  Roza  and  Kittitas  are  $6.50  per  acre- 
foot  of  the  total  amount  of  water  carried  by  the  contract,  which 
is  made  up  of  part  spring  flow  and  part  storage. 

Q.  Putting  the  Sunnyside,  as  far  as  the  storage  is  concerned, 
upon  a  parity  with  the  Roza  and  Kittitas  as  to  the  stored  portion, 
then,  as  I  understand  it,  this  Exhibit  45  shows  the  amount  of  stor¬ 
age  that  goes  for  the  smaller  districts  as  well  as  the  Sunnyside  Di¬ 
vision,  does  it  not  ? 

A.  It  includes  the  portion  that  goes  to  the  small  districts  and 
the  Sunnyside  Division. 
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1309  Q.  I  will  state  this,  Mr.  Moore,  and  you  can  check  it  later, 
that  the  average  of  these  amounts  for  those  years,  if  my 

computation  is  correct,  is  between  63,000  and  64,000  acre  feet. 
Now,  will  you  compute  and  state  to  the  court  what  it  would  be, 
assuming  that  that  statement  of  mine  is  correct,  for  the  storage 
capacity  on  the  same  basis  that  you  have  charged  and  put  into 
t  he  contracts  for  the  Roza  and  the  Kittitas  ? 

A.  Of  course  I  am  unable  to  check  that  figure. 

Q.  No;  I  am  not  asking  you  to.  I  am  saying,  assuming  my 
figures  are  correct,  and  you  can  check  later — assuming  for  the 
purpose  of  this  question  that  it  is  on  an  average  between  63,000 
and  64,000  acre-feet,  will  you  compute  and  state,  Mr.  Moore,  what 
would  be  the  amount  of  storage  cost  to  be  charged  to  the  Sunny- 
side  Division  ? 

A.  Inasmuch  as  the  number  of  acre-feet  which  you  have  esti¬ 
mated  here  to  be  around  60,000  is  a  direct  draft  on  storage  and  is 
not  a  seasonal  water  supply  and  is  not  storage  capacity,  the  rate 
would  be  $12  or  $13  an  acre-foot,  which  would  amount  to  about 
$750  000 

Q.  Then  it  would  make  a  total  of  about  $750,000  for  the  60,000 
acre-feet;  is  that  right? 

A.  Yes. 

Q.  And  on  that  basis  you  have  $612,303  to  apply;  that  is  the 
item  from  the  Sunnyside  Division.  You  said  there  was  a  bal¬ 
ance  to  go  into  the  storage  of  $612,303.  Now,  you  have  one  item 
of  $612,303  to  go  in  as  a  credit  against  this  $750,000;  is  that  right? 

A.  Yes. 

1310  Q.  And  then,  in  addition  to  that,  there  would  have  to  go 
in  as  a  credit  against  it  the  amounts  which  are  included  in 

the  various  contracts  in  Exhibit  74  or  Exhibit  75,  whichever  it 
is,  the  proportion  out  of  each  of  these  that  includes  storage  costs  as 
distinguished  from  canal  construction  costs? 

A.  Those  are  already  included  in  the  $612,000. 

Q.  The  costs  are  included  in  the  $612,000,  yes;  but,  now,  are 
the  storage  costs  in  this  and  included  in  the  $612,000? 

A.  The  total  obligation  against  the  little  districts,  together 
with  the  estimated  returns  on  the  Sunnyside  Valley  District, 
all  taken  together,  make  up  a  sum  of  about  $4,100,000,  and  the 
cost  of  the  Sunnyside  Division  as  a  whole,  for  the  canal  system 
and  waste-ways  and  other  appurtenances,  is  a  little  under 
$3,500,000,  leaving  a  difference  applicable  to  all  the  districts  in 
the  Sunnyside  Division  of  about  $612,000  to  apply  on  storage. 

Q.  Yes;  I  understand  that.  The  other  information  I  wanted 
to  get  from  you,  Mr.  Moore,  was  whether  or  not  the  storage 
costs  for  these  smaller  districts  are  figured  into  this  one  item 
that  you  referred  to  as  being  a  little  less  than  $4,000,000. 

A.  It  is  a  matter  of  returns.  The  returns  from  the  little 
districts  under  their  various  contracts,  together  with  returns 
for  lands  under  the  Sunnyside  Division,  amount  to  that  figure 
of  about  $4,000,000;  and,  to  state  it  again,  whatever  amounts 
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are  left  over  from  the  contracts  with  the  little  districts  are 
already  included  in  the  $612,000. 

Q.  Then  do  I  understand  you.  Mr.  Moore,  to  say  on  your 
estimate  here,  using  as  a  basis  the  fact  that  there  is  no  natural 
flow  to  come  into  the  Sunnyside,  and  you  are  figuring 

1311  practically  a  double  charge  "over  what  you  did  on  the 

Roza  and  the  Kittitas  with  the  Sunnyside  Division - 

Mr.  Stoutemyer.  We  object  to  counsel's  statement  that  there 
is  a  double  charge.  There  is  nothing  of  that  kind  in  the  rec¬ 
ord.  Everything  is  to  the  contrary. 

Mr.  Chaffee.  I  will  withdraw  that.  I  will  make  my  ques¬ 
tion  more  clear. 

By  Mr.  Chaffee: 

Q.  Using  as  a  basis,  Mr.  Moore,  the  $13  an  acre  for  storage 
water  that  goes  to  the  Sunnyside - 

Mr.  Stoutemyer.  We  object  to  that,  because  the  witness  has 
stated  that  it  is  not  storage  water  delivered  during  a  season, 
but  it  is  perhaps  half  storage  and  half  natural  flow. 

Mr.  Chaffee.  Do  I  understand  correctly - 

The  Court.  Ask  him  the  question  and  get  it  straightened 
out. 

By  Mr.  Chaffee: 

Q.  Mr.  Moore,  just  what  statement  do  you  wish  to  make 
in  connection  with  how  much  should  be  charged  per  acre  foot 
for  storage  water  that  went  into  the  Sunnyside  Canal? 

A.  Are  you  referring  now  to  a  direct  draft  on  storage,  in¬ 
dependent  of  any  flood  water  or  spring  run-off? 

Q.  Well,  on  the  basis  on  which  you  have  your  books  set  up. 

A.  Our  books,  in  so  far  as  they  relate  to  contracts  with  the 
districts,  like  the  Kittitas  and  the  Roza,  are  set  up  on  the  basis 
of  a  seasonal  supply  of  water  made  up  of  50  percent  or  a  little 
less  of  spring  flow  and  50  percent  or  a  little  more  of 

1312  storage  water,  at  an  average  price  of  $6.50  per  acre  foot 
for  all  water  from  both  sources. 

Q.  Would  you  wish  to  make  to  the  court  an  estimate  of  what 
should  be  the  charge  per  acre  foot  for  storage  water  that  is  referred 
to  in  Exhibit  No.  45  as  being  delivered  to  the  Sunnyside  Canal? 

A.  In  view  of  the  fact  that  that  is  storage  water  only,  the  price 
is  necessarily  about  double  the  price  fixed  as  an  estimate  in  the  Kit¬ 
titas  and  Roza  contracts,  for  the  reason  that  this  amount  would 
represent  about  50  percent  of  the  seasonal  water  supply. 

Q.  And  then  using  that  assumption,  on  that  basis,  you  reached 
the  conclusion  that  the  total  cost  for  the  Sunnyside  Division  would 
be  about  $750,000 ;  is  that  right  ? 

A.  No.  I  reached  the  conclusion  that  that  would  be  about  the 
cost  of  the  water  necessary  to  supply  the  storage  component  of  the 
diversion  over  and  above  the  741  second  feet,  and  has  no  reference 
to  any  shortage  of  flow  that  would  have  to  be  made  up  from  stor¬ 
age  for  amounts  under  741  second  feet. 
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Q.  If  I  understand  you  correctly,  you  would  make  a  computa¬ 
tion  for  storage  on  the  basis,  as  shown  in  Exhibit  45,  at  $13  per 
acre  foot  and,  using  that,  you  would  show  that  the  Sunnyside 
Division  would  really  be  in  debt  $137,697,  or  about  that? 

A.  1  would  not  say  it  was  that  exact  amount,  because  this 
$750,000  was  just  a  rough  calculation. 

Q.  But,  to  make  it  exact,  it  was  a  basis  of,  say,  63,000  acre 
feet - 

A.  That  is  vour  assumption. 

Q.  Yes;  I  know  that  is  my  assumption;  but  if  that 

1313  assumption  were  correct,  what  would  the  amount  be,  using 
that  as  the  basis  for  the  assumption  ? 

Mr.  Stoutemyer.  We  object  to  counsel’s  assumption,  because  it 
is  not  in  accord  with  the  evidence. 

Mr.  Chaffee.  He  can  compute  this  later.  I  have  added  them  up. 

The  Witness.  That  is  close  enough  as  an  approximation. 

The  Court.  If  it  has  no  basis  it  is  not  worth  anything. 

By  Mr.  Chaffee  : 

Q.  Now,  you  say  that  the  cost  of  the  Kachess,  which  was  com¬ 
pleted  in  1914 - 

A.  1912. 

Q.  Pardon  me.  The  cost  of  storage  was  what  per  acre  foot? 

A.  Approximately  $3.50  per  acre  foot  of  capacity. 

Q.  What  would  that  be  on  this  other  basis  that  you  referred  to, 
supposing  it  was  all  out  of  storage  ? 

A.  We  have  not  made  any  estimate  on  the  basis  of  any  individual 
unit  of  the  storage  system.  All  of  our  computations  and 
estimates - 

Q.  No.  I  am  not  saying  what  you  have  done  in  the  past,  but  I 
am  asking  you  now,  supposing  it  was  set  up  upon  that  basis.  That 
is  what  I  am  getting  at. 

Mr.  Stoutemyer.  Objected  to  as  a  supposition  which  has  no 
relation  to  the  facts. 

Mr.  Chaffee.  It  is  a  fact  that  the  reservoir  was  constructed  and 
the  evidence  shows  the  cost  and  the  storage. 

By  Mr.  Chaffee: 

Q.  Mr.  Moore,  would  you  use  the  same  basis  in  getting 

1314  at  the  actual  storage  costs  for  the  Sunnyside  Division,  sup¬ 
posing  there  had  been  no  other  reservoir  constructed  and 

this  qne  was  constructed  alone,  and  you  were  just  computing  it 
on  that  basis  and  using  the  same  basis  as  to  this  one  that  you  are 
using  as  to  other  reservoirs — that  would  be  the  basis  in  acre  feet  if 
it  was  out  of  that  one  alone  ? 

A.  It  would  be  approximately  in  proportion  to  the  cost  of  acre 
foot  capacitv  for  the  storage  system  as  a  whole,  bearing  in  mind 
that  it  would  be  for  capacity  only,  and  that  in  the  case  of  the 
Kachess  reservoir  you  have  the  only  reservoir  that  is  very  distinctly 
a  hold-over  reservoir  and  it  is  not  filled  every  year.  So  when  you 
reduce  it  down  to  the  unit  of  water  that  would  be  available  from 
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that  for  release  and  use,  your  cost  would  be  increased  by  reason 
of  the  relation  between  the  average  run-off  of  the  tributary  and 
the  storage  capacity  of  Kachess  reservoir. 

Q.  Would  you  care  to  make  an  estimate  as  to  what  it  would  be 
or  should  be  on  that  one  ? 

A.  No;  I  do  not  have  any  records  here. 

Q.  Referring  to  Plaintiffs’  Exhibit  45,  state  briefly  what  it  is, 
A.  A  table  showing  the  storage  released  from  each  reservoir  for 
a  number  of  years,  beginning  with  the  season  of  1917  and  except¬ 
ing  1918,  and  leading  on  up  to  the  year  1936. 

Q.  Let  us  take  Kachess,  for  example,  for  the  season  of  1936. 
Does  this  show  what  was  left  in  the  reservoir  at  the  end  of  the 
season — 69,858  ? 

A.  No;  that  shows  the  amount  released  from  that  reservoir 
during  the  year,  the  amount  corresponding  for  the  other 

1315  reservoirs  totaling  around  570,000  acre  feet  for  the  season 
of  1936. 

Q.  Do  we  have  an  exhibit  showing  the  amount  of  water  on 
hand  in  each  reservoir  at  the  end  of  the  season? 

A.  I  think  you  have. 

Q.  Is  that  in  blueprint  form  ? 

A.  Yes. 

Q.  Referring  to  Exhibit  47,  does  that  show  and,  if  so,  in  what 
column,  the  hold-over  at  the  end  of  the  season  ? 

A.  It  shows  it  in  column  5  under  the  heading  “Hold-over  at  end 
of  season”  in  acre  feet. 

Q.  But  it  does  not  break  it  down  for  the  Kachess  ? 

A.  No.  This  is  the  total. 

Q.  And  there  is  nothing  in  the  record  here,  then,  to  show  as 
to  the  Kachess  how  much  water  was  left  in  there  at  the  end  of  the 
year? 

A.  I  believe  not.  All  of  these  exhibits,  I  might  add,  were  intro¬ 
duced  in  connection  with  the  deposition  of  Mr.  Taylor,  and  not 
with  mine. 

Q.  Could  you  get  that  information  here — is  it  available  here  in 
Washington — showing  the  hold-over  from  these  project  histories 
of  each  year?  Does  it  show  the  hold-over  for  Kachess  at  the  end 
of  each  year? 

A.  Yes;  I  believe  it  does,  although  I  cannot  see  what  bearing 
that  would  have,  in  view  of  the  fact  that  we  operate  Kachess  very 
distinctly  as  a  hold-over  reservoir  in  connection  with  the  pool 
storage  as  a  whole. 

Q.  I  appreciate  that ;  but  if  you  would  get  those  figures  as  to 
the  hold-over  in  Kachess  each  year  I  would  appreciate  it. 

1316  Now,  supposing,  Mr.  Moore,  that  we  use  the  same  basis  of 
double  what  he  had  used  before,  the  $3.50  an  acre  foot,  and 

call  it  $7  an  acre  foot  for  storage  in  Kachess.  At  63,000  acre  feet 
it  would  amount  to  about  $441,000.  would  it  not? 

A.  Somewhere  around  that. 
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Q.  And  upon  that  basis  and  upon  the  basis  of  what  money  is 
available  above  the  costs,  there  would  be  the  difference  'between 
$612,303  and  $441,000,  or  $171,303,  that  the  Government  would 
make  as  a  profit  on  the  Sunnyside  Division  ? 

A.  Under  those  assumptions,  that  would  be  correct. 

Mr.  Stoutemyer.  What  are  those  assumptions,  Mr.  Moore? 

Mr.  Chaffee.  They  are  in  the  question. 

Mr.  Stoutemyee.  Let  Mr.  Moore  tell  what  assumptions  he  is 
answering  that  question  on. 

The  Witness.  The  assumption  seems  to  be  that  the  Sunnyside 
would  have  the  exclusive  benefit  from  the  storage  of  water  in  Lake 
Kachess  on  a  special  allocation  of  the  reservoir  to  that  division. 

Mr.  Stoutemyer.  That  is,  that  they  would  have  all  the  low- 
priced  water  and  the  other  divisions  would  have  to  pay  for  all 
the  high-priced  water? 

The  Witness.  That  seems  to  be  the  drift  of  it. 

By  Mr.  Chaffee  : 

Q.  If  that  water  was  used  out  of  that  reservoir  and  used  at 
that  figure,  that  is  about  the  way  it  would  be  computed? 

A.  Somewhere  about  that. 

*  *  * 

1322  REDIRECT  EXAMINATION 

Q.  Mr.  Moore,  I  believe  you  referred  to  the  Kachess 
reservoir  ? 

A.  Yes,  sir. 

Q.  As  having  200,000  acre  feet  of  capacity ;  but  you  stated  that 
that  reservoir,  more  than  any  other,  is  a  hold-over  reservoir? 

A.  That  is  correct. 

Q.  Does  that  mean  that  the  amount  of  water  available  for 
storage  in  that  reservoir  is  a  smaller  percentage  of  the  storage 
capacity  than  any  of  the  others? 

A.  That  is  what  it  means. 

Q.  Does  that  also  mean  that  the  amount  of  water  you  can  draw 
out  annually  is  a  smaller  percentage  of  the  storage  capacity? 

A.  It  does. 

1323  Q.  And,  therefore,  cheaper  capacity  does  not  necessarily 
.  mean  cheaper  stored  water,  at  least  not  in  the  same  pro¬ 
portion  ? 

A.  It  does  not ;  no. 

Q.  That  is,  a  very  cheap  storage  capacity  might  yield  very 
costly  water  if  it  did  not  ordinarily  fill  with  water ;  is  that  correct  ? 

A.  That  is  correct. 

Q.  I  believe  counsel  asked  you  about  some  reference  to  600 
second  feet  in  somebody’s  estimate  of  the  natural  flow  right  to  the 
Sunnyside  canal.  It  that  what  was  referred  to  ? 

A.  Yes. 

Q.  It  it  not  a  fact,  Mr.  Moore,  that  the  Cle  Elum  canal,  a  very 
large  canal,  has  been  headed  about  two  miles  above  the  Sunnyside 
canal  ? 
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A.  It  is. 

Q.  What  is  the  capacity  of  that  canal? 

A.  About  2,000  second  feet. 

Q.  It  that  sufficient  to  drain  all  the  natural  flow  out  of  the 
Yakima  River  in  low  years? 

A.  It  is. 

*  *  * 

1324  Q.  If  the  Indian  Service  canal  has  a  prior  right  over 
the  other  canals  in  the  Valley,  is  there  any  natural  flow 

left  at  a  low  water  season  for  any  of  the  other  canals? 

A.  No.  The  Indian  Service  canal  would  drain  the  rivers. 
Q.  Then,  any  definite  conclusion  of  what  any  of  the  natural 
flow  rights  of  any  of  the  canals  may  be  must  depend  upon  the 
decision  of  the  courts  as  to  what  the  Indian  right  is.  Would 
not  that  be  true? 

A.  It  certainly  w*ould. 

Q.  I  believe  that  in  your  direct  testimony  you  stated  it  would 
take  about  150,000  acre-feet  of  stored  w'ater  in  low-water  years 
to  supply  the  requirements  of  the  Sunnyside  canal,  to  deliver 
3  acre-feet  per  acre  on  the  Johnson  determination  and  the  other 
contract  allowances.  Is  that  correct? 

A.  I  did. 

Q.  As  to  the  60,000  acre-feet  that  counsel  has  referred  to, 
has  that  anything  to  do  with  the  amount  of  stored  water  re¬ 
quired  by  that  canal  for  that  purpose  in  low  water  years? 

A.  No. 

Q.  The  farmers  on  that  project  want  water  in  low-water 

1325  years  as  well  as  in  high-w’ater  years,  do  they  not? 

A.  Yes. 

Q.  And  in  order  to  furnish  it  you  have  to  provide  storage 
capacity  to  meet  requirements  in  a  low- water  year? 

Q.  And  that  means  that  you  would  have  to  furnish  a  million 
and  a  half  dollars’  worth  of  storage  capacity  to  take  care  of  the 
requirements  of  this  canal  in  the  low-water  years? 

A.  That  is  my  estimate  of  the  cost. 

Q.  With  reference  to  $6.50  per  acre-foot  of  water,  made  up 
in  part  of  stored  water  and  in  part  of  natural  flow*,  to  be 
furnished  to  the  Roza  and  Kittitas,  is  that  the  final  price  that 
those  districts  are  to  pay,  or  is  that  just  a  preliminary  price 
subject  to  adjustment  to  conform  to  actual  cost  finally 
determined  ? 

A.  It  is  an  estimate  price  to  be  determined  more  definitely 
upon  final  determination  of  the  cost. 

Q.  And  they  may  have  to  pay  more  than  that? 

A.  Yes. 

1326  Q.  What  is  this  reference  to  a  profit  on  the  storage 
division  on  certain  assumptions?  What  are  the  assump¬ 
tions  referred  to? 
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A.  They  seem  to  be — I  think  I  answered  in  part — that  the 
Sunnyside  Division  would  be  assigned  the  use  of  Kachess  Res¬ 
ervoir  to  the  exclusion  of  all  other  divisions  under  the  project, 
that  being  the  low-cost  unit  of  the  storage  division. 

Q.  The  assumption  would  be  that  the  Sunnyside  Division 
would  have  all  the  benefit  of  the  cheapest  storage  and  that  the 
other  divisions  would  have  to  pay  for  all  of  the  high-priced 
storage;  is  that  the  assumption? 

A.  That  is  what  I  gathered. 

Q.  Would  it  be  safe  for  the  Sunnyside  Division  to  rely  on 
the  Kachess  Reservoir,  considering  the  low  run-off  into  that 
reservoir  in  low  years,  without  any  help  from  other  reservoirs? 

A.  If  the  Sunnyside  Division — even  though  the  Sunnyside 
Division  had  the  exclusive  use  on  assignment  of  that  reservoir, 
I  think  it  would  be  a  none  too  dependable  water  supply  on 
account  of  the  relation  there  between  the  average  annual  run-off 
and  capacity. 

Q.  In  low- water  years,  for  which  you  have  to  make  provision 
by  constructing  storage  capacity,  can  you  rely  on  much,  if  any, 
natural  flow  after  the  first  of  June? 

A.  No,  you  cannot. 

Q.  In  the  low-water  years  how  soon  do  you  have  to  begin 
drawing  out  stored  water? 

Mr.  Chaffee.  I  believe  this  record  shows  that. 

The  Witness.  First  of  June  or  earlier.  For  example,  in 
1926  we  released,  on  or  about  May  8,  and  in  general,  in 
1327  the  low-water  year,  there  is  a  much  higher  percentage 
of  water  taken  direct  from  storage  that  has  to  go  to 
make  up  the  diversions  to  the  various  divisions  and  contractors. 

By  Mr.  Stoutemyer  : 

Q.  I  believe  there  is  some  reference  to  an  assumption  of  741  sec¬ 
ond-feet  of  natural  flow  being  available  to  the  Sunnyside  Canal, 
and  how  much,  if  that  were  available,  storage  would  be  required 
over  that  amount  ? 

A.  That  is  the  basis  of  counsel's  contention. 

Q.  Is  there  any  such  amount  of  natural  flow  available  to  that 
canal  in  the  low-water  years  ? 

A.  No. 

Q.  How  much  storage  does  it  take  to  firm  up  that  amount  or 
make  the  water  available  come  up  to  that  assumption  of  741 
second -feet, 

A.  In  the  year  1931,  using  that  as  an  illustration,  being  a  year 
of  shortage,  the  direct  draft  on  storage  it  will  have  been  required 
to  make  up  that  quantity  was  about  60,000  acre-feet. 

Q.  Do  I  understand  that  it  would  take  60,000  acre-feet  of  stored 
water  in  the  low-water  year  to  make  the  flow  available  at  the  head 
of  the  Sunnyside  Canal,  as  much  as  741  second-feet? 

A.  Yes. 
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Q.  And  in  addition  to  that  you  would  have  to  provide  all  the 
storage  needed  to  bring  it  up  to  the  1,300  second  feet  ? 

A.  That  is  correct. 

Q.  And  those  amounts,  taken  together,  lead  to  your  conclusion 
that  it  would  require  about  150,000  acre-feet  of  storage  water  in 
the  low- water  years  ? 

1328  A.  Yes. 

Q.  And  to  be  safe  on  providing  150,000  acre-feet  of  stor¬ 
age  water,  would  you  or  would  you  not  have  to  provide  more  than 
150,000  acre-feet  of  storage  capacity? 

A.  To  be  absolutely  certain  of  having  that  in  the  short  year,  you 
would  have  to  provide  capacity  in  excess  of  that  amount. 

Q.  In  view  of  the  provisions  in  the  contracts  with  the  Kittitas 
and  Roza  Divisions  that  the  final  charge  for  water  will  be  adjusted 
on  the  basis  of  cost,  will  there  be  any  profit  on  the  storage  divi¬ 
sion,  or  can  there  be,  when  it  is  finally  adjusted? 

A.  There  could  not  be  any  profit  on  cost  of  storage. 

Q.  Did  I  understand  you  to  say  that  this  estimate  of  600 
second-feet  being  available  as  natural  flow  as  used  solely  for  the 
purpose  of  dividing  your  O.  &  M.  charges  on  your  reservoir? 

A.  That  is  correct. 

Q.  And  had  no  connection  with  the  construction  charges  on  any 
of  the  units  of  the  project? 

A.  No. 

Q.  What  proportion  of  the  total  storage  capacity  of  the  project 
is  provided  in  the  Cle  Elum  Reservoir,  approximately  ? 

A.  A  little  better  than  40  percent ;  about  43  percent. 

Q.  And  about  what  percent  of  the  total  available  stored  water 
of  the  entire  project  comes  from  that  source? 

A.  .Tour  first  question — Was  that  referring  to  cost? 

Q.  That  referred  to  the  percentage  of  capacity.  Now,  what 
1  am  asking  you  is  the  percentage  of  yield  of  stored  water, 

1329  which  takes  into  consideration  that  one  reservoir  is  more 
certain  to  fill  than  another. 

A.  The  percentage  of  available  water  furnished  from  Cle  Elum, 
taking  holdover  matters  into  consideration,  would  probably  be 
very  close  to  50  percent  over  a  period  of  years. 

0.  I  believe  that  at  one  point  in  the  cross-examination  there 
was  some  reference  to  Cle  Elum  River  developing  considerable 
natural  flow.  Would  you  state,  Mr.  Moore,  whether  that  natural 
flow  was  available  in  any  substantial  amount  in  the  low-water 
years  to  the  Sunnyside  Division  in  the  months  of  June,  July,  and 
August,  when  the  peak  demands  occurred  ? 

A.  I  think  the  reference,  Mr.  Stoutemyer,  was  to  the  Yakima 
River  and  the  Kachess  River,  above  the  eastern  diversion  dam. 
However,  the  answer  is  “no”  in  either  case. 

Q.  Now,  in  reference  to  this  long  discussion  of  returns  from  the 
Sunnyside  Division  and  costs,  do  I  understand  the  situation  to  be 
that  the  total  returns  to  be  received  under  the  contracts  for  the 
various  parts  of  that  division  exceeded  the  cost  of  the  canal  sys¬ 
tem  alone  by  only  about  $600,000  ? 
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A.  That  is  correct. 

Q.  Therefore,  there  is  only  $600,000  of  returns  available  to  pay 
for  storage  if  the  Government  is  to  come  out  even  on  that  division ; 
isn’t  that  right? 

A.  Yes ;  that  is  right. 

Q.  And  that  would  pay  for  less  than  half  of  the  stored  water 
that  is  needed  on  that  division  in  the  low- water  years  to  supply 
even  the  three^acre-feet  and  the  Johnson  determination? 

A.  Yes. 

Q.  And  any  additional  requirement  to  supply  six  acre- 
3330  feet  instead  of  three  would  mean  that  much  additional  loss 
to  the  Government? 

A.  It  would. 

*  *  * 

re-cross-examination 

*  *  * 

By  Mr.  Chaffee  : 

1331  I  think  you  stated  that  160  acre-feet  was  required  to 
make  up  the  741  cubic  feet  per  second  that  was  recognized 
as  natural  flow  ? 

Mr.  Stoutemyer.  We  object  to  the  statement  “recognized  as 
natural  flow.” 

By  Mr.  Chaffee  : 

Q.  Did  you  recognize  it,  or  'did  you  not,  as  natural  flow  rights? 

A.  We  used  that  as  a  limitation  only  in  determining  distribu¬ 
tion  of  operation  and  maintenance  charges  to  the  division,  con¬ 
cluding  that  it  would  be  unfair  to  the  Sunnyside  Division  to  dis¬ 
tribute  those  charges  on  the  basis  of  the  entire  number  of  acre- 
feet  diverted  over  a  season. 

*  *  * 

1346  J.  S.  Moore  was  recalled  as  a  witness  on  behalf  of  the 
plaintiff. 

*  *  * 

DIRECT  EXAMINATION 

*  *  * 

1352  A.  The  limiting  agreement  users  diverted  from  the  river 
throughout  those  other  12  years,  according  to  their  own  re¬ 
quirements,  to  the  full  capacity  of  their  canals  during  the  time  that 
flood  run-off  or  spring  flow  was  available. 

Q.  And  was  that  true  of  the  Sunnyside  Canal  also  ? 

A.  That  was  true,  yes;  as  a  river  diversion  matter.  When  the 
water  was  flowing  over  the  Sunnyside  Dam,  the  Sunnyside  Canal, 
so  far  as  the  operation  of  the  headgates  went,  the  irrigation  man¬ 
ager  was  free  to  divert  to  the  full  extent  of  the  capacity  of  the 
canal  during  that  time. 

Now,  there  may  have  been  and,  I  know,  were  times  when,  by 
reason  of  public  notices  and  orders,  the  internal  distribution  of 


210  MAZINE  Z.  AND  JOSIE  R.  FOX  ET  AL.  VS.  HAROLD  L.  ICKES 

water  within  the  Sunnyside  Division  was  handled  on  some  other 
basis.  So  far  as  the  diversions  from  the  headgates  were  concerned, 
they  were  in  every  respect  on  the  same  basis  during  the  flood-water 
period  as  those  who  took  water  upstream  therefrom  to  satisfy  these 
limiting  agreements  and  other  rights. 

*  *  * 

1354  Q.  Were  there  any  steps  ever  taken,  to  your  knowledge 
and  under  your  direction,  with  reference  to  limiting  the 

Sunnyside  Division,  served  by  the  Sunnyside  Canal,  during  this 
same  period,  this  13-year  period,  leaving  oiit  1931,  below  this  741 
cubic  feet  per  second  ? 

A.  From  a  general  storage  administration,  I  would  answer  that 
question  in  the  negative. 

Q.  Well,  as  a  matter  of  fact.  Mr.  Moore,  how  would  you  answer 
it?  Within  your  knowledge,  was  any  act  done  to  in  any 

1355  wise  limit  the  diversion  into  the  Sunnyside  Canal,  regardless 
of  the  waters  and  the  source,  below  the  741  cubic  feet  per 

second  for  this  period  ? 

A.  In  making  diversions  to  the  Sunnyside  Canal,  as  a  practical 
matter — as  a  practical  administrative  matter — we  pay  no  atten¬ 
tion  to  the  741  second  feet  and  merely  divert,  within  the  capacity 
of  the  canal,  from  the  available  water  supply,  whether  that  is  flood 
water  or  whether  it  is  a  surplus  of  storage  water,  as  provided  for 
the  divisions  now  being  brought  under  cultivation  or  under  con¬ 
struction.  and  pay  no  attention  to  whether  it  is  741  second  feet  or 
650  or  any  other  amount. 

*  *  * 

1366  Was  there  a  sufficient  supply  of  water  on  hand  during 
each  of  the  years  from  1932  to  the  present  time  to  furnish 
those  lands  with  a  similar  amount  of  water  that  had  theretofore 
been  furnished  to  them  ? 

*  *  * 

The  Witness.  During  the  years  in  question  there  was  generally 
available  for  diversion  to  the  Sunnyside  Canal  and  other  canals  a 
sufficient  amount  of  water  to  provide  the  quantities  or  an  equal 
amount  as  it  had  in  previous  years,  but  I  may  add  that  one  of  the 
main  reasons  why  that  was  time  is  because  the  water  supply  de¬ 
veloped  for  the  other  divisions,  and  particularly  the  Kittitas  Divi¬ 
sion,  which  was  then  just  coming  into  cultivation,  provided  that 
amount — at  least,  in  part — for  the  excess  water  that  they  had  been 
drawing. 

By  Mr.  Chaffee  : 

Q.  Referring  to  Exhibit  47,  I  note  that  it  states,  ‘‘Holdover  at 
the  end  of  the  season  of  1932, 237,487  feet ;  at  the  close  of  the  season 
of  1933,  467,743 ;  at  the  close  of  the  season  of  1934,  254,677 ;  at  the 
close  of  the  season  of  1935,  415,368;  and  at  the  close  of  the  season 
of  1936, 332,031  acre  feet.”  ' 

I  will  ask  you  if  that  is  the  best  and  only  record  that  you  have 
as  to  the  amount  of  holdover  storage  at  the  end  of  those  respective 
vears. 
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A.  Yes ;  that  is  correct. 

Q.  Then,  in  your  opinion — and  you  may  base  this  answer, 
1367  if  you  wish,  upon  this  exhibit — was  there  or  was  there  not 
sufficient  water  during  those  respective  years  to  furnish  the 
lands  in  the  Sunnyside  Division  with  the  amount  of  water  that 
had  theretofore  been  furnished,  in  your  opinion  ? 

A.  Based  on  this  record,  there  was  sufficient  water  in  the  reser¬ 
voirs,  as  indicated  by  this  holdover,  but  there  were  other  limita¬ 
tions,  such  as  the  capacity  of  the  canal,  and  the  further  fact  that 
we  do  not  operate  the  reservoirs  on  an  annual  basis  and  have  no 
intention  of  administering  them  in  such  a  wav  as  to  exhaust  this 
supply  at  the  end  of  any  one  year  for  the  benefit  of  any  lands  over 
and  above  their  contracts,  but  holding  as  much  as  possible  for 
further  development  of  the  lands  in  the  other  divisions  and  in 
anticipation  of  any  preparation  for  the  dry  year  or  a  series  of  dry 
years,  as  they  may  develop  in  the  future. 

Q.  But  those  are  the  amounts  that  were  actually  left  over  in 
those  reservoirs  after  the  amount  had  been  distributed  and  di¬ 
verted  into  the  Sunnyside  Canal,  according  to  the  records  here? 

A.  Yes;  that  is  correct. 

❖  *  * 

1369  CROSS-EXAMINATION* 

Q.  Mr.  Moore,  during  the  period  from  August  17  to  Sep¬ 
tember  5,  1934,  which  was  the  period  complained  of  in  these  ac¬ 
tions,  when  the  headgates  were  so  adjusted  as  to  reduce  the 

1370  water  turned  into  the  community  laterals  for  these  three 
tracts,  with  a  basis  of  three  acre  feet  in  the  case  of  the  public 

notice  lands  and  three  and  a  half  acre  feet  in  the  case  of  the  Barks 
land — during  that  period  involved  in  these  complaints  as  the 
period  complained  of — was  water  being  drawn  from  the  Govern¬ 
ment  reservoire  to  supply  the  requirements  of  these  lands  and  the 
other  public  notice  and  old  supplemental  lands  of  the  Sunnyside 
Division  ? 

A.  Yes,  it  was. 

Q.  Do  I  correctly  understand,  Mr.  Moore,  that  the  availability 
of  stored  water  during  the  years  to  which  you  refer  was  sufficient 
to  permit  the  carryover  to  which  you  have  referred  and  the  deliv¬ 
eries  which  were  made,  due  in  whole  or  in  part  to  the  fact  that  the 
new  divisions,  such  as  the  Kittitas  Division  and  the  Roza  Division, 
were  not  using  their  share  of  this  stored  water  at  that  time,  on 
account  of  the  fact  that  they  were  not  yet  ready  to  use  their  share 
of  the  water? 

A.  The  availability  of  this  water  was  due  in  very  large  measure 
to  the  fact  that  they  were  not  using  their  supply. 

Q.  Could  you  rely  on  any  such  availability  of  stored  water  in 
excess  amounts  after  these  divisions  are  using  their  share  of  the 
water? 

A.  No;  we  could  not. 


*  *  * 
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1377  Porter  J.  Preston 

*  *  * 

DIRECT  examination 

*  *  * 

Q.  Mr.  Preston,  will  you  state  your  full  name,  your  present 
place  of  residence,  and  your  business  or  profession  ? 

A.  Porter  J.  Preston;  Estes  Park,  Colorado;  supervising  en¬ 
gineer  with  the  Bureau  of  Reclamation. 

Q.  Is  your  profession  that  of  civil  engineer? 

A.  It  is. 

Q.  What  experience  have  you  had  as  a  civil  engineer? 

A.  I  have  been  practicing  my  profession  for  nearly  48  years. 

Q.  For  how  many  years  have  you  been  employed  as  an  engineer 
by  the  Reclamation  Bureau  ? 

A.  Since  1917 ;  continuously. 

Q.  On  what  projects  have  you  been  employed,  and  in  what 
capacity  ? 

A.  In  1917,  1918.  and  1919,  I  was  employed  on  investigations. 
The  fore  part  of  that  time  was  in  connection  with  a  survey  and 
investigation  of  what  is  known  as  the  All-American  Canal,  in 
Southern  California.  The  latter  part  of  1919  and  1920  I  was 
investigating  a  project  in  the  Uintah  Basin,  Utah.  In  June 
1920, 1  was  assigned  as  superintendent  of  the  Uncompahgre  Project 
in  Colorado.  In  February  1921, 1  was  assigned  as  superintendent 
of  the  Yuma  Project,  at  Yuma,  Arizona.  I  had  charge  of 
this  project  for  seven  years.  During  the  latter  two  years 

1378  that  I  was  superintendent  on  that  project  I  was  serving  part 
of  the  time  on  special  boards.  In  1928  I  was  assigned  to  the 

Yakima  Project  and  was  there  about  three  years.  In  March  1931, 
I  was  assigned  to  take  charge  of  the  investigations  upon  the 
Colorado  River,  under  Section  15  of  the  Boulder  Dam  Act.  Since 
1935  I  have  been  in  charge  of  investigating,  and  finally  going  to 
construction,  of  what  is  known  as  the  Colorado-Big  Thompson 
Project  in  Colorado. 

Q.  What  were  the  years  when  you  were  in  charge  of  the  Yakima 
Project? 

A.  From  about  the  first  of  June,  1928,  until  March  15,  1931. 

Q.  What  educational  qualifications  do  you  have  in  the  engineer¬ 
ing  profession  ? 

A.  I  graduated  from  the  Engineering  School  at  the  Colorado 
State  School  of  Mines,  and  from  the  State  School  at  Fort  Collins, 
Colorado,  with  the  degree  of  B.  S. 

Q.  What  experience  have  you  had,  Mr.  Preston,  in  designing, 
planning,  and  constructing  irrigation  projects  ? 

A.  You  mean  under  Government? 

Q.  Generally;  engineering  or  irrigation  projects  generally. 

A.  Prior  to  going  into  Government  work  I  had  charge  of  con¬ 
struction  of  a  project  in  Southern  Colorado,  known  as  the  Amity 
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Canal  and  reservoir  system.  I  filled  the  position  of  division  en¬ 
gineer.  Later  I  was  in  charge  of  the  building  and  the  construc¬ 
tion  of  the  North  Sterling  Irrigation  System.  After  going  into 
Government  work  I  was  in  charge  of  the  investigations  and  plan¬ 
ning  of  the  All-American  Canal. 

1379  Q.  How  large  a  project  was  that,  Mr.  Preston? 

A.  The  All-American  Canal  is  the  largest  canal  that 
has  ever  been  built  in  the  United  States.  It  has  gone  to  con¬ 
struction  since  that,  although  I  had  nothing  to  do  with  the  final 
construction,  but  it  was  planned  and  carried  out  in  part  as  it  was 
originally  planned. 

Q.  On  what  other  projects  have  you  done  work  on  planning 
and  designing,  and  making  estimates  for  irrigation  projects? 

A.  The  Gila  Division  of  the  Yakima  Project  was  investi¬ 
gated — 

Q.  You  do  not  mean  the  Gila  Division  of  the  Yakima  Project, 
do  you  ? 

A.  The  Gila  Division  of  the  Yuma  Project,  I  should  have  said — 
was  investigated  and  planned  in  1933  and  1934,  and  later  went  to 
construction  as  it  was  designed.  During  the  investigations  of 
the  Colorado  River  under  Section  15,  there  was  the  planning  of 
the  lands  that  could  be  irrigated  in  the  seven  basin  states  of  the 
Colorado.  This  finally  resolved  itself  down  to  the  carrying  out 
of  the  plan,  and  making  the  plan  and  estimates  for  the  Colorado- 
Big  Thompson  Project.  Also,  we  have  had  under  investigation 
what  is  known  as  the  Blue  River  Project  in  Colorado.  This  has 
not  yet  been  issued  as  a  report,  but  it  has  been  well  studied  out. 

Q.  Is  the  Colorado-Big  Thompson  Project  now  under  con¬ 
struction? 

A.  Yes;  it  is  now  under  construction. 

Q.  What  is  the  comparative  size  of  that  project,  as  compared  to 
other  irrigation  projects  in  Colorado? 

A.  It  is  the  largest  project  yet  to  be  undertaken  in  Colo- 

1380  rado.  Its  estimated  cost  will  be  about  $54,000,000. 

Q.  What  experience  have  you  had  in  operating  and  main¬ 
taining  irrigation  projects  ? 

A.  From  1898  to  1903  I  was  superintendent  on  operation  and 
maintenance  of  the  Fort  Lyon  Canal  in  Colorado.  In  1920  I  was 
superintendent  in  charge  of  operation  and  maintenance  of  the 
Uncompahgre  Project.  From  February,  1921,  until  1928  I  was 
in  charge  of  maintaining  and  operating  the  Yuma  Project. 
From  1928  to  1931  I  was  in  charge  of  maintenance  and  operation 
as  superintendent  of  the  Yakima  Project. 

Q.  Mr.  Preston,  in  order  properly  to  plan,  design,  and  con¬ 
struct  an  irrigation-reclamation  project,  is  it  necessary  for  the 
engineer  to  know  in  advance  of  such  planning,  designing,  and 
construction  what  the  duty  of  water  is  to  be  on  such  a  project? 

A.  Yes.  He  must  know  what  the  duty  is  going  to  be  m  order 
to  design  the  project  and  coordinate  it  with  the  other  factors  that 
go  into  the  planning  of  a  project. 
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Q.  Is  that  because  he  has  to  plan  and  construct  his  canal,  reser¬ 
voirs,  and  laterals  to  a  certain  capacity,  and  that  capacity  must  be 
determined  in  advance,  with  a  view  to  the  intended  duty  of  water? 

A.  AH  projects  must  be  studied  as  to  their  water  supply,  the 
amount  of  water  that  is  to  be  delivered,  the  sizes  of  canals,  reser¬ 
voirs,  and  other  works,  in  order  that  an  estimate  may  be  made  of 
the  cost.  The  cost  is  an  important  factor;  and  it  must  be  coordi¬ 
nated  with  all  the  other  elements  that  go  into  the  planning  of  a 
project,  and  it  must  be  operated  largely  as  it  is  planned, 

1381  especially  where  a  project  is  planned  having  a  large  per¬ 
centage  of  the  water  required  from  storage.  It  is  planned 

as  a  whole,  and  not  separate  units. 

Q.  Do  you  know,  Mr.  Preston,  the  basis  on  which  the  Sunnyside 
Division  of  the  Yakima  Project  was  planned  and  constructed? 

*  *  * 

1382  A.  Yes. 

Q.  On  what  basis  was  that? 

A.  The  delivery  of  three  acre-feet  per  acre. 

Q.  Per  annum  ? 

A.  Per  annum. 

Mr.  Stoutemyer.  We  will  now  offer  some  additional  exhibits. 
We  offer  as  Defendant’s  Exhibit  No.  69  a  certified  photostatic 
copy  of  page  202  of  the  Seventh  Annual  Report  of  the  Reclama¬ 
tion  Sendee,  calling  attention  particularly  to  the  sentence  on  that 
page  reading : 

“Briefly,  the  storage  plan  for  the  Yakima  Basin  contemplates 
the  construction  of  earth  fill  dams  at  the  outlets  of  Bumping 
Lake,  Lakes  Cle  Elum.  Kaehess.  and  Keechelus  and  a  rock  fill  dam 
at  McAllister’s  Meadows  for  the  benefit  of  the  Sunnyside,  Tieton, 
and  Wapato  Projects  and  the  proposed  Benton  and  Kittitas 
Projects.  ’ 

That  is  offered  as  showing  that  these  reservoirs  were  built  for 
all  the  divisions,  and  not  for  the  Sunnyside  Division  alone. 

*  *  * 

1383  (The  document  referred  to  was  marked  “Defendant’s 
Exhibit  No.  69*’  and  received  in  evidence.) 

*  *  * 

Defendant's  Exhibit  GO 
3346  Yakima  Storage 

GENERAL  STATEMENT 

The  principal  data  relating  to  the  storage  of  water  in  the 
Yakima  basin  are  summarized  as  follows: 

Projects :  Sunnyside,  Tieton,  and  Wapato,  and  proposed  Benton 
and  Kittitas. 

Watershed  area:  5,050  square  miles. 

Estimated  annual  run-off  of  watershed :  3.298,000  acre-feet. 
Reservoirs:  Bumping  Lake,  area,  1,200  acres;  capacity.  30,000 
acre-feet.  Lake  Clealum,  area,  5,000  acres ;  capacity,  426,000  acre- 
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feet.  Lake  Kachess,  area,  4,800  acres;  capacity,  225,000  acre-feet. 
Lake  Keechelus,  area,  2,600  acres;  capacity,  142,000  acre-feet. 
McAllister’s  Meadows,  capacity,  115,000  acre-feet. 

Storage  dams :  Bumping  Lake,  type,  earth  fill ;  height,  40  feet. 
Lake  Clealum,  type,  earth  fill;  height,  138  feet.  Lake  Kachess, 
type,  earth  fill;  height,  73  feet.  Lake  Keechelus,  type,  earth  fill; 
height,  64  feet.  McAllister's  Meadows,  type,  rock  fill;  height, 
160  feet. 

A  detailed  description  of  storage  plans  for  regulating  the  flow 
of  Yakima  River  and  its  tributaries  and  general  descriptions  re¬ 
lating  thereto  are  given  in  the  third,  fourth,  and  fifth  annual  re¬ 
ports.  Briefly,  the  storage  plan  for  the  Yakima  basin  contem¬ 
plates  the  construction  of  earth  fill  dams  at  the  outlets  of  Bump¬ 
ing  Lake,  Lakes  Clealum,  Kachess,  and  Keechelus  and  a  rock  fill 
dam  at  McAllister’s  Meadows  for  the  benefit  of  the  Sunnyside, 
Tieton,  and  Wapato  projects  and  the  proposed  Benton  and  Kitti¬ 
tas  projects.  Temporary  crib  dams  have  been  completed  on  the 
outlets  of  Lakes  Clealum  and  Keechlus  and  a  temporary  crib 
dam  at  the  outlet  of  Lake  Kachess  has  been  taken  over.  All  of  the 
contemplated  permanent  features  of  the  work  remain  to  be  com¬ 
pleted. 

*  *  4> 

Mr.  Stoutemyer.  We  will  next  offer  as  Defendant’s  Exhibit  No. 
70  certified  photostatic  copies  of  several  pages  of  a  pamphlet  en¬ 
titled  “Irrigation  Projects  of  the  United  States  Reclamation  Serv¬ 
ice,’'  the  publication  of  which  was  approved  July  28,  1910,  by  the 
acting  Secretary  of  the  Interior,  showing  that  the  soil  on  the 
Sunnyside  Unit  of  the  Yakima  Project  requires,  quoting  from 
the  pamphlet,  “three  acre-feet  of  water  per  acre  per  annum.” 
This  is  offered  in  further  support  of  the  proposition  that  it  was 
announced  from  the  beginning  that  three  acre-feet  was  to  be  the 
basis  of  water  supply  and  delivery. 

*  *  * 

1385  (The  document  referred  to  was  marked  “Defendant’s  Ex¬ 
hibit  No.  70'’  and  received  in  evidence.) 

*  *  * 

Defendant^  Exhibit  70 

*  *  * 

3351  Sunnvside  Unit.  The  first  unit  of  this  system  is  now 
available  for  11,590  acres  of  land  in  addition  to  the  40,000 
acres  under  the  old  canal.  The  cost  of  water  right  is  $52  per  acre, 
payable  in  not  more  than  ten  annual  installments,  and  tne  oper¬ 
ation  and  maintenance  charge  at  present  is  95  cents  per  acre  of 
irrigable  land.  Work  on  the  system  consists  of  the  enlargement 
and  extension  of  the  existing  Sunnyside  Canal,  which  was  pur¬ 
chased  by  the  Government.  The  extension  of  this  system  will 
cover  more  than  50,000  acres  of  new  land.  The  project  lies  in 
Yakima  and  Benton  counties,  and  embraces  the  towns  of  Parker, 
Zillah,  Outlook,  Sunnyside,  Granger,  Grandview,  Belma,  Mabton 

008455—43 - 15 
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and  Prosser.  The  average  elevation  is  700  feet  above  sea  level 
and  the  temperature  ranges  from  21  below  zero  to  110  degrees 
above. 

The  soil  is  deep  volcanic  ash  and  gravel,  and  requires  three  acre- 
feet  of  water  per  acre  per  annum.  The  farm  unit  is  40  and  80 
acres  of  irrigable  land.  Forage,  hops,  vegetables  and  fruits  are 
grown.  The  orchards  of  Yakima  Valley  are  famous  for  their 

yields  of  fine  fruits. 

*  *  *  * 

Mr.  Stoutkmyer.  We  will  next  ask  that  there  be  received  in 
evidence  as  Defendant’s  Exhibit  71  a  certified  photostatic  copy 
of  a  letter  dated  December  23, 1930,  addressed  to  Porter  J.  Preston, 
project  superintendent,  Yakima,  enclosing  a  certified  copy  of  a 
resolution  regularly  adopted  on  September  22,  1930,  by  the  Board 
of  Directors  of  the  Sunnyside  Valley  Irrigation  District,  which 
resolution  sets  out,  among  other  things,  that  the  rights  of  the  indi¬ 
vidual  water  users  in  the  Sunnyside  Valley  Irrigation  District 
have  never  been  determined  as  to  amount ;  that  because  these  rights 
are  undetermined  it  is  impossible  for  the  district  to  know  how 
much  additional  water  it  should  contract  for;  and  it  ends  by  re¬ 
questing  or  demanding  that  the  Secretary  proceed  to  determine 
the  amounts  of  the  rignts. 

Mr.  Chaffee.  May  it  please  the  Court,  as  to  the  statement 
made  by  counsel  for  the  defendant,  I  do  not  agree.  The  resolu¬ 
tion  is  already  in  evidence.  If  they  wish  to  introduce  a  new  cer¬ 
tified  copy,  and  this  letter,  I  have  no  objection;  but  they  speak 
for  themselves. 

Mr.  Stoutemyer.  We  concede  that  the  resolution  speaks  for 
itself;  and  it  is  largely  for  that  reason  that  we  are  offering  it, 
because  the  previous  witness  confused  the  language  of  the  resolu¬ 
tion  with  his  statements  as  to  what  it  meant. 

The  Court.  Very  well.  Let  it  be  received. 

1385  (The  document  referred  to  was  marked  “Defendant’s  Ex¬ 
hibit  No.  71”  and  received  in  evidence.) 

*  *  * 

Defendant's  Exhibit  71 

3353  Sunnyside  Valley  Irrigation  District 

Directors : 

F.  E.  Fyfe,  President  Telephone  No.  106R. 

E.  C.  Houston,  Vice  Pres.  O.  W.  Hoffman,  Secretary. 

R.  J .  Core,  Director  W.  D.  Horton,  Accountant. 

Sunnyside,  Washington,  Sept.  23, 1930. 

(Cooperating  with  and  fiscal  agent  for  the  Bureau  of  Reclamation 

on  the  Sunnyside  project) 

Mr.  Porter  J.  Preston, 

Project  Superintendent ,  Yakima,  Washington. 

Dear  Mr.  Preston  :  Replying  to  your  letter  of  September  16th,  I 
presented  the  matter  to  the  board  of  directors  at  a  special  meeting 
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held  yesterday.  After  considering  the  matter  the  directors  reg¬ 
ularly  adopted  resolutions,  a  certified  copy  of  which  is  enclosed, 
and  instructed  me  to  forward  the  same  to  you.  We  hope  satis¬ 
factory  details  may  be  worked  out  which  will  ultimately  lead  to  the 
benefit  of  all  parties  concerned. 

Very  truly  yours, 

Sunnyside  Valley  Irrigation  District, 
By  O.  W.  Hoffman,  Secretary. 

3354  Resolution  Adopted  by  tiie  Board  of  Directors  of  tiie  Sun- 

nyside  Valley  Irrigation  District  at  a  Special  Meeting 
Held  at  the  District  Office,  Monday,  September  22, 1930 
Whereas,  on  the  16th  day  of  September,  1930,  this  office  received 
a  communication  from  the  United  States  Bureau  of  Reclamation 
entitled  “Statement  concerning  additional  storage  and  related  mat¬ 
ters  of  the  Yakima  project”;  and 
Whereas,  it  is  set  forth  in  said  statement  as  well  as  in  previous 
press  dispatches  and  editorial  comment  that  the  condition  prec¬ 
edent  to  the  building  of  the  Cle  Elum  reservoir  as  a  part  of  the 
Yakima  project  is  the  making  of  a  contract  by  the  Sunnyside 
water  users  for  additional  water  to  be  delivered  from  storage  at 
a  cost  of  approximately  one  million  dollars:  and 
Whereas,  it  is  impossible  for  the  Sunnyside  Valley  Irrigation 
District,  at  the  present  time,  to  enter  into  a  contract  with  the 
United  States  Bureau  of  Reclamation  regarding  water  rights  for 
the  following  reasons,  first :  That  by  contract  dated  March  16, 1918, 
the  Sunnyside  Valley  Irrigation  District  agreed  among  other 
things  as  follows:  Article  2, 

“Nothing  in  this  contract  contained  or  in  the  formation  of  the 
District  shall  be  deemed  in  any  wise  to  have  abrogated,  enlarged 
or  modified  the  said  irrigation  company  water  rights  or  the  supple¬ 
mental  contracts  with,  or  water  right  applications  to  the  United 
States  *  *  *” 

Also,  Article  9, 

“All  existing  contracts  with  land  owners  and  departmental 
orders  for  the  exemption  of  lands  from  charges  on  account  of 
such  conditions  shall  be  respected  by  the  District  during  the  re¬ 
spective  terms  for  which  the  same  shall  run  *  *  *”  and 

Whereas,  of  the  eighty  thousand  acres  originally  included  within 
the  Sunnyside  Valley  Irrigation  District,  approximately  seven 
thousand  acres  are  Washington  Irrigation  Company  water  rights, 
four  thousand  Warren  Act  contracts  (March  16,  *1918),  approx¬ 
imately  thirty-five  thousand  supplemental  contracts,  and  the  bal¬ 
ance  water  right  application  lands,  and  of  the  thirty-five  thousand 
acres  of  supplemental  contracts,  approximately  twenty-eight  thou¬ 
sand  acres  are  covered  by  contracts  between  the  owners  and 

3355  the  United  States  wherein  the  United  States  agrees  to 
deliver  “Three  acre-feet  of  water  and  as  much  more  as  may¬ 
be  necessary  for  the  successful  irrigation  of  the  land.” 

And  whereas,  data  presented  by  the  Bureau  of  Reclamation  in¬ 
dicates  that  it  has  delivered  through  the  Sunnyside  Canal  approxi- 
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mately  3.7  acre-feet  per  acre  for  all  lands  within  the  project.  How¬ 
ever.  what  portion  of  this  amount  of  water  has  been  delivered  to 
the  twenty-eight  thousand  acres  of  land  which  by  contract  are 
entitled  to  water  in  excess  of  three  acre-feet  has  not  been  deter¬ 
mined.  and  inasmuch  as  by  contract,  the  district  has  obligated  itself 
to  recognize  existing  contracts,  it  is  absolutely  necessary  before  any 
contract  can  be  made  by  the  Sunnyside  Valley  Irrigation  District 
that  the  United  States  settle  and  determine  the  amounts  of  water 
to  which  the  lands  within  the  project  and  under  individual  con¬ 
tract  with  the  United  States  are  entitled;  and 
Whereas,  the  Sunnyside  Valley  Irrigation  District,  representing 
itself  and  the  water  users  within  its  boundaries,  is  desirous  of  pro¬ 
tecting  its  rights  and  the  rights  of  the  water  users  not  only  to  the 
extent  of  existing  rights  but  to  provide  for  additional  water  for 
said  project  if  the  same  is,  in  fact,  necessary;  and 
Whereas,  the  Sunnyside  Valley  Irrigation  District  and  water 
users  resent  the  imputation  given  by  recent  publicity  that  they  are 
attempting  to  procure  free  water  at  the  expense  of  others  or  that 
they  refuse  to  pay  for  water  or  that  they  are  in  any  sense  violating 
existing  contracts,  and  desire  their  position  to  be  fully  understood 
by  the  United  States  Bureau  of  Reclamation  and  by  the  public ; 

Now.  therefore,  be  it  resolved:  That  the  Sunnyside  Valley  Irri¬ 
gation  District  does  and  it  hereby  notifies  the  United  States  Recla¬ 
mation  Service  that  it  is  powerless  to  make  any  contract  with  the 
United  States  Reclamation  Service  for  additional  water  so  far  as 
the  lands  within  the  boundaries  of  the  district  which  are  under 
individual  contract  with  the  United  States  Reclamation 
3356  Service  are  concerned,  until  the  United  States  Reclamation 
Service  by  supplemental  agreement  with  the  individuals  or 
by  other  legal  means,  determines  in  each  and  every  instance  the 
amount  of  water  which  by  contract  the  United  States  is  now  obli¬ 
gated  to  deliver  to  such  lands. 


Board  of  Directors  of  Sunnyside  Vali.f.y  Irrigation  District, 

F. E. Fyfe  (Signed), 

President. 

E.  C.  Houston, 

Vice-president. 

R.  J.  Core. 

Attest: 

O.  W.  Hoffman,  Secretary . 


I  do  hereby  certify  that  the  above  is  a  true  and  correct  copy  of  a 
resolution  adopted  by  the  Board  of  Directors  at  a  special  meeting 
held  at  the  district  office  Monday,  September  22.  1930. 

O.  W.  Hoffman, 

Secretary. 


Mr.  Stoctemyer.  We  will  next  offer  in  evidence  as  Defendant’s 
Exhibit  No.  72  a  certified  photostatic  copy  of  a  letter  dated  January 
10, 1931,  and  addressed  to  the  then  Secretary  of  the  Interior,  Ray 
Lyman  Wilbur,  by  the  Board  of  Directors  of  the  Sunnyside  Valley 
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Irrigation  District,  in  which  the  district  officials  set  out  that  there 
had  developed  a  depression  in  the  year  1930,  resulting  in  very  low 
prices  for  farm  crops,  and  on  that  account,  asked,  first,  that  the 
effective  date  of  the  notice  of  October,  1930,  issued  by  the  Secretary 
of  the  Interior,  be  postponed  for  one  year — not  that  it  be  revoked, 
or  that  it  was  illegal,  but  that  it  be  postponed  in  its  effective  date 
for  one  year,  except  as  to  that  paragraph  thereof  in  which  the  Sec¬ 
retary  said  that  he  would  send  a  competent  man  to  the  project  to 
make  an  investigation  and  determination  of  the  water  duty  on  the 
old  supplemental  lands.  The  request  of  the  district  for  the  post¬ 
ponement  of  the  rest  of  the  1930  notice  was  limited  by  the  exception 
that  he  should  not  postpone  the  proposed  investigation  of  the  old 
supplemental  lands. 

*  *  * 

(The  document  referred  to  was  marked  “Defendant’s  Exhibit 
No.  72”  and  received  in  evidence.) 

*  *  * 

Defendants  Exhibit  72 

3358  Sunnyside  Valley  Irrigation  District 

Directors:  Telephone  No.  106R. 

F.  E.  Fvfe,  President.  O.  W.  Hoffman.  Secretary. 

E.  C.  Houston,  Vice  Pres.  W.  D.  Horton,  Accountant. 

R.  J.  Core.  Director. 

Sunnyside,  Washington,  January  10,  1931 . 

(Cooperating  with  and  fiscal  agent  for  the  Bureau  of 
Reclamation  on  the  Sunnyside  project) 

The  Honorable  Ray  Lyman  Wilbur. 

Secretary  of  the  Interior,  Washington,  D.  C. 

Dear  Sir:  Reference  is  hereby  made  to  a  public  notice  under 
date  of  October  17th,  1930,  to  tlie  water  users  of  the  Sunnyside 
Valley  Irrigation  District  over  the  signature  of  John  H.  Ed¬ 
wards,  Assistant  to  the  Secretary  of  the  Interior.  Considerable 
study  has  been  given  to  the  content  of  this  notice  by  the  Board 
of  Directors  of  the  Sunnyside  Valley  Irrigation  District. 

Within  the  boundaries  of  this  District,  consisting  of  approxi¬ 
mately  80,000  acres,  there  are  various  kinds  of  water  rights, 
consisting  principally  of  Warren  Act  water  rights,  Washington 
Irrigation  Company  water  rights,  Supplemental  water  rights 
(known  as  Old  Supplemental  water  rights),  Special  Supple¬ 
mental  water  rights,  New  Supplemental  water  rights,  and 
Government  water  rights.  The  Warren  Act  water  rights  are 
covered  by  a  contract  between  the  United  States  Government 
and  the  Sunnyside  Valley  Irrigation  District.  The  other  water 
lights  are  covered  by  contracts  between  the  Government  and 
the  individual  land  owners.  Some  of  these  contracts  differ  in 
the  amount  of  water  to  be  delivered  to  the  land,  the  determina- 
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tion  of  which  is  contemplated,  according  to  public  notice  under 
date  of  October  17,  1930,  during  the  season  of  1931. 

There  has  also  been  recognized  and  practiced,  besides  the  rec¬ 
ognition  of  these  different  water  rights,  a  classification  of  the 
Government  water  right,  New  Supplemental  water  right,  and 
Warren  Act  water  right  lands,  known  as  Classes  A,  B,  and  C. 
Class  A  lands  receive  3  acre-feet  of  water  at  the  minimum  price, 
Class  B  V/2  acre-feet,  and  Class  C  414  acre-feet.  Above  this 
allowance  at  the  minimum  price,  there  has  been  charged  on 
these  lands  an  excess  cost  at  $1.50  per  acre-foot.  It  is  apparent 
that  Class  A  lands  are  the  better  lands,  Class  B  the  mediocre, 
and  Class  C  the  poorer  lands,  and  the  classification  was  made 
for  the  purpose  of  making  it  possible  for  the  Class  B 
3359  and  C  lands  to  meet  their  required  charges,  as  the  Class 
B  and  C  lands  from  the  nature  of  the  soil  and  topog¬ 
raphy.  would  necessity  require  more  water  to  produce  a  crop. 
The  greater  percentage  of  the  Class  C  lands  are  of  very  poor 
quality  requiring  a  great  amount  of  water,  from  4V->  to  7  acre- 
feet  per  acre,  with  very  mediocre  returns.  The  effect  of  the 
public  notice  upon  the  greater  portion  of  these  lands  would 
force  the  owner  to  sacrifice  his  property. 

Prior  to  the  issuance  of  the  public  notice  under  date  of  Octolxr 
17,  1930,  some  publicity,  which  we  understand  was* unauthorized, 
was  given  out  by  the  Yakima  press.  This  publicity  was  un¬ 
fortunate  in  that  it  did  not  give  adequate  information  regarding 
the  situation,  and  in  fact  served  only  to  confuse  the  minds  of  the 
water  users.  A  line  of  education  will  of  necessity  be  required  to 
correct  the  situation,  as  a  vote  of  the  water  users  of  the  Sunnyside 
Valley  Irrigation  District  will  be  required  before  entering  into 
any  contemplated  contract  between  the  Government  and  the  Sun¬ 
nyside  Valley  Irrigation  District,  in  connection  with  the  purchas¬ 
ing  of  more  storage  water.  The  question  of  individual  contracts 
also  presents  a  difficult  situation  and  will  require  a  great  deal  of 
thought  and  study  before  a  workable  plan  is  consummated. 

Unfortunately,  at  this  time  there  is  injected  into  the  situation 
a  very  depressed  economic  condition.  While  the  tonnage  produc¬ 
tion  of  the  lands  in  this  district  has  not  materially  changed,  the 
financial  returns,  due  to  depressed  conditions  and  lower  prices, 
have  declined  from  $100.00  per  acre  for  the  season  of  1929.  to  $58.00 
per  acre  for  the  season  of  1930.  Fruit,  hay.  potatoes  and  livestock 
are  the  principal  products  of  the  lands  under  the  Sunnyside  Valley 
Irrigation  District.  The  returns  to  the  farmers  from  these  prod¬ 
ucts  will  not  exceed  the  cost  of  production  on  an  average,  due  to 
the  decline  in  prices.  Under  these  conditions  it  would  be  difficult 
for  even  the  best  lands  to  meet  the  increased  charges  which  will 
arise  with  the  putting  in  force  of  the  public  notice  at  this  time. 
Even  with  this  great  decline  there  is  practically  no  demand  for  the 
farm  products,  and  without  demand  there  can  be  no  return.  The 
poorer  lands  would  fail  to  pav  and  it  would  put  too  much  extra 
cost  on  the  better  lands.  The  Sunnyside  Valley  Irrigation  District 
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already  has  approximately  5,000  acres  and  with  increased  burdens 
upon  the  remaining  lands  this  number  would  be  greatly  increased. 

The  Board  of  Directors  of  the  Sunnyside  Valley  Irriga- 
3360  tion  District  appreciates  the  cooperation  of  the  Department 
in  extending  the  public  notice  which  had  required  our  cer¬ 
tification  payment  in  January  15,  1930,  to  be  extended  to  January 
15,  1931,  accepting  in  the  interim  its  warrants.  Continued  effort 
has  been  made  along  this  line  to  satisfy  the  desire  of  the  Depart¬ 
ment  of  the  Interior,  and  arrangements  have  been  made  with  the 
First  National  Bank  of  Sunnyside  to  take  care  of  the  certification 
due  January  15, 1931,  with  cash. 

Considering  the  situation  as  above  stated,  and  anticipating  other 
complications  that  of  necessity  may  arise  where  such  a  multiplic¬ 
ity  of  different  water  rights  is  concerned,  and  the  proper  publicity 
that  must  be  brought  to  the  individual  water  users,  the  Board  of 
Directors  of  the  Sunnyside  Valley  Irrigation  District  believes  that 
it  would  be  to  the  mutual  benefit  of  the  Department  of  the  Interior, 
Sunnyside  Valley  Irrigation  District,  and  the  water  users  within 
the  District,  to  postpone  the  public  notice  for  one  year,  excepting 
in  that  part  which  contemplates  the  determination  of  the  water 
rights  during  the  season  of  1931. 

This  would  permit  the  oj>eration  to  continue  for  the  season  of 
1931  as  in  the  past  and  it  would  permit  the  directors  of  the  Sunny¬ 
side  Valley  Irrigation  District  to  study  the  situation  and  extend 
their  findings  to  the  water  users  of  the  district  in  anticipation  of 
the  contemplated  contract  for  the  purchase  of  more  storage  water 
through  the  construction  of  the  Cle  Elum  Dam.  At  the  same  time 
the  Department  would  undoubtedly  have  the  determination  of  the 
water  rights  completed,  making  it  less  difficult  to  arrive  at  a  satis¬ 
factory  contract. 

Respectfully  submitted. 

Board  of  Dirf.ctors  of 
Sunnyside  Valley  Irrigation  District, 
By  O.  W.  Hoffman,  Secretary. 

OWH/O.  Copy  to  Sup‘t  Porter  J.  Preston,  Yakima.  Wash. 

*  *  * 

13S6  Q.  Mr.  Preston,  when  a  project  has  been  planned,  de¬ 
signed  and  constructed  to  carry  a  certain  amount  of  water, 
or  provide  a  certain  duty  from  water,  can  that  duty  of  water  be 
substantially  changed  without  reconstructing  the  whole  project? 

Mr.  Chaffee.  That  question  calls  for  a  very  broad  scope,  and 
goes  into  many  questions.  It  seems  to  me  it  is  asking  for  a  con¬ 
clusion  of  this  witness. 

The  Court.  I  think  his  opinion  as  an  expert  may  be  stated. 

The  Witness.  No:  it  cannot  be  materially  changed  without 
throwing  the  whole  project  out  of  balance,  it  would  be  a  good 
deal  like  planning  an  automobile,  and  after  you  get  it  so  far 
along,  some  man  wants  to  put  a  larger  wheel  on  one  side.  It 
would  throw  it  out  of  balance  so  that  it  would  not  operate  as  it 
was  planned. 
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By  Mr.  Stoutemyer  : 

Q.  In  constructing  a  reclamation  project  to  deliver  a  certain 
amount  of  water  per  acre  or  a  certain  duty  of  water,  does  that 
advanced  determination  as  to  the  duty  of  water  control  the  size 
of  the  laterals  and  structures  in  the  laterals,  as  well  as  the  size  of 
the  main  canals? 

*  *  * 

1387  The  "Witness.  It  does  to  a  large  extent. 

By  Mr.  Stoutemyer: 

Q.  During  your  experience  in  operating  irrigation  projects, 
what  have  you  observed  as  to  the  need  for  a  charge  per  acre  foot 
of  water  furnished,  to  encourage  economy  in  water  use? 

A.  In  furnishing  water  for  irrigation  there  should  be  a  minimum 
basic  charge  made  for  something  less  than  the  amount  of  water 
that  will  probably  be  delivered  to  the  land;  and  quarter  or  half 
second  foot  thereabove - 

Q.  You  mean  acre  foot  or  second  foot  ? 

A.  Acre  foot  per  acre — each  acre  foot  per  acre  should  be  charged 
for  in  addition  on  a  sliding  scale.  The  first  quarter  or  half  acre 
foot  should  be  at  one  price,  and  the  price  increased  for  each  suc¬ 
ceeding  unit  thereafter. 

Q.  Why  is  that  necessary  or  desirable? 

A.  The  tendency  of  practically  all  irrigators,  where  water 
2388  is  free,  is  to  use  an  abundance  of  water  to  avoid  labor  of 
application.  Therefore  the  flat  charge  for  the  water  that 
the  water  user  thinks  he  needs  leads  to  extravagant  use,  and  in 
the  end  detriment  to  the  community. 

Q.  Mr.  Preston,  will  you  look  at  the  certified  copy  of  the  reso¬ 
lution  adopted  by  the  Board  of  Directors  of  the  Sunnvside  Valley 
Irrigation  District,  which  we  have  offered  as  Defendant^  Exhibit 
No.  71?  Will  you  state,  Mr.  Preston,  after  you  have  looked  at 
that  resolution,  whether,  after  you  received  the  resolution  from 
the  Board,  you  forwarded  it  to  the  Secretary  of  the  Interior 
through  the  Commissioner  of  Reclamation? 

A.  Yes.  This  was  forwarded  to  the  Commissioner. 

Q.  Do  you  recall,  Mr.  Preston,  that  you  had  conferences  with 
the  Board  of  Directors  of  the  Sunnvside  Valley  Irrigation  Dis¬ 
trict  prior  to  the  time  this  resolution  was  adopted  by  the  Board 
and  sent  by  the  Board  to  you,  and  by  you  forwarded  to  the  Com¬ 
missioner  of  Reclamation? 

A.  There  was  a  conference,  either  the  latter  part  of  July  or  early 
in  August,  held  in  the  Yakima  office,  at  the  time  Commissioner, 
Dr.  Mead,  Mr.  Walter,  chief  engineer,  the  Board  of  Directors  of 
the  Sunnyside  Valley  Irrigation  District,  their  attorney,  Mr.  Wil¬ 
liamson,  yourself,  Mr.  Stoutemyer,  and  myself,  were  all  present. 

Q.  Did  you  have  other  conferences  at  or  about  the  same  time, 
with  the  attorney  for  the  district,  Mr.  Ralph  Williamson  ? 

A.  There  were  several  conferences  held  with  Mr.  Williamson 
along  about  this  time. 
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Q.  Do  you  recall  whether  the  tenor  of  the  oral  expressions  by 
the  officers  and  representatives  of  the  District  as  to  their 

1389  desire  for  the  determination  of  the  amount  of  the  rights 
and  the  inability  of  the  district  to  contract  for  water 

without  knowing  what  the  determination  of  the  rights  would  be — 
were  such  oral  expressions  in  line  with  and  in  harmony  with 
what  is  set  out  in  this  resolution  ? 

A.  Yes  5  they  were  along  the  same  lines. 

Q.  During  the  time  you  remained  in  charge  of  the  Yakima 
Project — up  until  the  spring  of  1931, 1  believe  you  said — did  you 
receive  any  protests  or  objections  from  the  district  to  the  notice 
which  the  Secretary  had  issued  in  1930? 

*  *  * 

The  Witness.  No;  not  other  than  the  letter  that  was  intro¬ 
duced  here,  asking  for  a  delay  in  putting  it  into  operation;  but 
that  did  not  apply  to  classifying  the  lands  or  determining  the 
amount  of  water  under  the  old  supplemental  lights. 

By  Mr.  Stoctemyer  : 

Q.  Mr.  Preston,  will  you  state  what  were  the  natural  conditions 
and  the  rainfall  and  water-supply  conditions  preceding  the  time 
ihat  this  resolution  was  adopted,  which  led  up  to  the  desire  for 
the  construction  of  the  Cle  Elum  Reservoir,  under  the  resolution 
in  question? 

A.  To  obtain  a  true  picture,  it  might  be  that  it  would  be  admis¬ 
sible,  here,  possibly,  to  make  a  short  statement  as  to  the 

1390  Yakima  River  Basin. 

The  Yakima  River  rises  in  a  low  portion  of  the  Cascade 
Range.  These  mountains  are  from  3500  up  to  6000  feet  in  eleva¬ 
tion.  There  is  heavy  precipitation  in  these  mountains,  consider¬ 
ing  their  elevation,  a  portion  of  which  falls  as  rainfall,  and  an¬ 
other  portion  as  snowfall.  The  river  flows  in  a  southeast -easterly 
direction  out  of  these  mountains,  and  joins  the  Columbia  River 
a  little  above  Pascal.  The  portion  of  the  precipitation  that  falls 
as  snowfall,  the  mountains  being  low,  melts  and  runs  off  early, 
that  is,  mostly  during  April,  May,  and  the  early  part  of  June. 
This  does  not  coordinate  with  the  maximum  use  of  irrigation.  It 
is  therefore  necessary  to  store  quite  a  percentage  of  the  water, 
to  carry  over  later  in  the  season  for  irrigation.  Then  there  is  a 
variation  in  the  precipitation  from  year  to  year,  and  there  must  be 
a  certain  capacity  provided  to  carry  water  over  from  one  year  of 
plenty  of  rainfall  to  a  short  year.  At  the  time  in  question  there 
had  been  several  years  of  very  depressed  rainfall.  During  1929 
and  1930  the  rainfall  at  Seattle,  for  instance,  dropped  to  20  or  21 
inches,  whereas  40  years  before,  that  is,  in  the  latter  part  of  the 
70’s  and  early  S0*s,  it  had  been  more  than  40  inches.  There  had 
been  a  gradual  decrease  in  the  precipitation  up  to  this  time,  over 
the  last  ten  years,  as  compared  with  the  ten  years  previous.  This 
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meant  that  the  carryover  in  the  reservoirs  was  becoming  largely 
depleted.  The  Kittitas  Division  of  the  Yakima  Project  was  then 
nearing  completion.  In  fact,  during  the  year  1930,  there  was 
furnished  to  that  division  of  the  project  some  45.000  to  50,000  acre 
feet  of  water.  It  was  fully  realized  that  in  the  coming 

1391  years  it  would  probably  require  twice  this  much  for  the  Kit¬ 
titas  Division;  and  other  divisions  were  being  planned, 

such  as  the  Roza.  It  was  therefore  necessary  that  additional  res¬ 
ervoir  construction  be  undertaken.  Up  to  this  time  reservoir  con¬ 
struction  was  further  advanced  than  the  distribution  system. 
With  the  short  years  we  had  just  been  going  through,  and  the  ad¬ 
ditional  requirement  for  storage,  the  whole  project  faced  a  rather 
trying  period,  and  there  were  several  meetings  called  to  discuss 
ways  and  means  of  meeting  this  situation,  both  as  regards  new 
construction,  and  how  best  water  could  be  saved  and  conserved. 

Q.  Do  you  recall,  Mr.  Preston,  whether  the  plan  which  the  Sec¬ 
retary  later  adopted,  providing  for  a  rental  charge  for  excess  wa¬ 
ter  as  a  means  of  contributing  to  the  cost  of  the  proposed  addi¬ 
tional  reservoir,  originated  in  connection  with  any  of  the  confer¬ 
ences  you  had  with  Mr.  Williamson,  attorney  for  the  district. 

*  *  * 

1392  The  Witness.  I  remember  in  these  conferences  we  were 
groping  around  for  a  method  whereby  it  would  be  possible 

to  get  the  construction  of  the  New  Elum  Reservoir  started.  I  do 
not  now  recall  who  it  was  who  suggested  the  plan  of  charging  a 
rental  for  the  excess  water  to  be  furnished  to  the  water  users  of  the 
Sunnyside  Division,  but  I  do  remember  that  Mr.  Williamson 
accepted  it,  and  became  quite  enthusiastic  regarding  that  plan. 

By  Mr.  Stoutemyer  : 

Q.  With  reference  to  the  matters  set  out  in  the  letter  from  the 
Board  of  Directors  addressed  to  the  Secretary  of  the  Interior, 
Ray  Lyman  Wilbur,  which  has  been  offered  as  fexhibit  No.  72,  do 
you  recall  what  those  conditions  were,  referred  to  in  that  letter, 
with  reference  to  the  depressed  financial  condition,  farm  crops, 
and  so  forth  ? 

*  *  * 

1393  The  Witness.  There  was  a  depressed  condition  among 
the  farm  values,  and  I  think  the  statements  made  regarding 

that  part  are  accurately  stated. 

By  Mr.  Stoutemyer: 

Q.  Was  that  the  sole  ground  on  which  this  one  year’s  post¬ 
ponement  was  asked,  in  these  discussions  had  about  the  time  this 
letter  was  written  ? 

A.  It  was  as  far  as  I  know. 

Mr.  Stoutemyer.  We  now  offer  as  Defendant's  Exhibit  No.  73 
a  certified  photostatic  copy  of  two  printed  leaflets  distributed  in 
1932  by  the  district  to  tne  water  users  on  the  Yakima  Project. 
The  leaflets  or  circulars  speak  for  themselves. 
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Mr.  Chaffee.  I  should  like  to  hand  this  to  the  Court,  and  let 
the  Court  look  at  it,  to  ascertain  whether  or  not  the  Court  con¬ 
siders  it  material,  [handing  papers  to  the  Court]. 

Mr.  Stoutemyer.  I  will  ask  the  Court  to  read  the  circulars. 

Mr.  Chaffee.  Personally,  I  take  the  position  that  it  is  wholly 
incompetent  and  irrelevant,  and  has  no  part  in  this  issue. 

The  Court.  I  think  this  is  only  an  instrument  showing  that 
these  suits  are  representative  suits,  and  that  this  suit  is  being 
brought,  in  effect,  on  behalf  of  all  the  parties  named. 

Mr.  Chaffee.  It  is  brought  on  behalf  of  water  users,  yes. 
1304  The  Court.  As  to  the  terms  of  Mr.  Chaffee’s  employment, 
I  do  not  think  they  are  material. 

Mr.  Chaffee.  That  is  the  point  I  am  raising. 

Mr.  Stoutemyer.  Wo  offer  it  for  the  purpose  your  Honor  has 
mentioned,  and  also  for  the  purpose  of  explaining  the  otherwise 
inexplainable  and  radical  change  in  attitude  which  occurred  at 
that  time,  the  district  having  requested  the  Secretary  to  make 
the  determination,  and  offered  no  objections  in  1930  or  1931;  and 
then,  quite  suddenly,  in  1932,  sued  him  for  doing  the  things  he 
was  requested  to  do. 

The  Court.  I  think  for  that  purpose  it  is  material;  but.  as  I 
say,  so  far  as  the  terms  of  Mr.  Chaffee’s  employment  are  concerned, 
it  is  wholly  immaterial. 

Mr.  Stoutemyer.  We  do  not  offer  it  for  that  purpose.  We  do 
offer  it  as  showing  that  this  trouble  did  not  result  from  anything 
the  Secretary  did. 

The  Court.  Very  well. 

(The  document  referred  to  was  marked  “Defendant’s  Exhibit 
No.  73”  and  received  in  evidence.) 

*  *  * 


Defendant ’.v  Exhibit  73 

33G2  To  Water  User*  in  Sunni/side  Valley  Irrigation  District : 

Pursuant  to  notice  given,  seven  meetings  have  been  held 
within  the  district  which  have  been  largely  attended  by  the  water 
users  .  The  sentiment  at  these  meetings  was  practically  unanimous 
that  the  water  users  should  stand  together  as  a  unit  and  insist  upon 
their  rights.  The  contract  which  you  have  for  the  furnishing  of 
water  was  made  by  yourselves  or  your  predecessors  and  the  United 
States  of  America.  The  Board  of  Directors  of  your  district  is 
desirous  of  assisting  in  every  way  possible  to  protect  your  rights 
and  feels  that  the  only  way  to  do  this  is  to  have  some  test  suits 
brought  in  the  Federal  Court  and  that  an  injunction  be  obtained 
restraining  the  officials  of  the  Bureau  of  Reclamation  from  shut¬ 
ting  down  your  measuring  boxes  and  require  them  to  deliver  to 
you  the  amount  of  water  you  are  entitled  to  receive.  The  Board 
of  Directors  has  been  advised  by  a  large  number  of  farmers  that 
their  head  gates  have  already  been  shut  down  and  that  the  others 
will  be  shut  down  where  the  farmers  do  not  sign  up  for  excess 
water  which  the  Board  of  Directors  has  advised  you  not  to  sign 
up  for. 
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Mr.  Stephen  E.  Chaffee,  an  attorney  of  Sunnyside,  Washington, 
has  attended  five  of  the  meetings  held,  and  has  explained  to  the 
water  users  their  rights  and  it  seems  to  be  practically  the  unani¬ 
mous  opinion  and  request  of  the  water  users  that  he  be  employed 
to  bring  the  necessary  suits  in  order  to  protect  the  interest  of  the 
water  usd’s.  Mr.  Chaffee  has  consented  to  bring  such  suit  or  suits 
if  the  Sunnyside  Valley  Irrigation  District  will  advance  for  inci¬ 
dental  costs  and  excuses  not  to  exceed  five  (5c)  cents  per  acre, 
and  if  the  water  users  will  pay  twenty-five  (25c)  per  acre  in  the 
event  he  is  successful  in  protecting  their  rights,  with  the  express 
understanding  that  he  is  not  to  receive  this  compensation  if  he  is 
not  successful;  his  fees  being  contingent  upon  winning  the  suit 
for  each  class  of  lands. 

Owing  to  tlie  fact  that  many  farmers  feel  the  need  of  this  addi¬ 
tional  water  which  is  now  in  the  river  and  going  to  waste,  the 
Directors  feel  that  prompt  action  should  be  taken  through  the 
courts  and  if  you  favor  the  employment  of  Mr.  Chaffee  upon  these 
terms,  please  sign  the  enclosed  agreement  and  return  by  next  mail 
in  the  enclosed  stamped  envelope  immediately.  If  you  do  this,  it 
will  insure  speedy  action  through  the  courts  to  protect  your  inter¬ 
ests  and  a  quick  return  of  water. 

Dated  at  Sunnyside,  Wn..  June  6th,  1932. 

F.  E.  Fyfe, 

Ed.  X.  Roady. 

W.  Morrow  Clark. 

Director*  of  Sunnyside  Valley  / rriyation  District. 

Agreement 

3363  Whereas,  the  United  States  of  America  acting  through 
the  Bureau  of  Reclamation  has  recently  given  notice  that 
it  would  make  a  fixed  charge  for  all  waters  delivered  to  the  water 
users  in  excess  of  the  determination  by  W.  W.  Johnston  for  Old 
Supplemental  Water  R’ght  lands  and  has  heretofore  given  a 
similar  notice  with  respect  to  Public  Notice,  Warren  Acts,  New 
Supplemental  and  Special  Supplemental  water  right  lands  and 
that  the  moneys  received  from  said  lands  for  excess  water  would 
not  be  credited  upon  the  operation  and  maintenance  charges  due 
from  the  Sunnyside  Valley  Irrigation  District  to  the  United 
States  of  America,  but  would  be  used  in  payment  of  the  cost  of 
constructing  the  Cle  Elum  Storage;  and, 

Whereas,  the  United  States  Reclamation  Service  has  already 
shut  down  head  gates  and  has  notified  the  water  users  that  head 
gates  will  be  shut  down  and  additional  water  will  not  be  furnished 
unless  an  agreement  is  signed  by  the  water  users  to  pay  for  the 
additional  water  furnished  above  the  amount  so  determined,  all 
of  which  the  water  users  consider  in  violation  of  the  Reclamation 
Act,  contracts  entered  into  with  water  users,  and  the  practical 
construction  by  the  Bureau  of  Reclamation  over  a  long  period  of 
years;  and, 
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Whereas,  the  water  users  owning  lands  within  the  Simnyside 
Valley  Irrigation  District  wish  to  employ  Stephen  E.  Chaffee,  an 
attorney-at-law  of  Sunnyside,  Washington,  to  bring  such  suit  or 
suits  as  he  may  consider  necessary  or  proper  to  establish  and 
maintain  the  legal  rights  of  the  water  users;  and, 

Whereas,  said  attorney  has  offered  to  accept  such  employment 
on  the  terms  herein  set  forth, 

Now  therefore,  it  is  understood  and  agreed  between  the  under¬ 
signed  water  users  under  Sunnyside  Canal  and  within  Sunnyside 
Valley  Irrigation  District  and  said  attorney  as  follows: 

1st.  The  undersigned  hereby  employ  and  request  the  Sunny¬ 
side  Valley  Irrigation  District  to  employ  said  Stephen  E.  Chaffee 
as  attorney  to  bring  such  suit  or  suits  as  he  may  deem  necessary 
or  proper  to  protect  the  rights  of  the  undersigned  on  the  follow¬ 
ing  terms  and  conditions,  to-wit :  The  Directors  of  the  Sunnyside 
Valley  Irrigation  District  are  hereby  requested  to  advance  to 
said  attorney  at  the  present  time  two  cents  per  acre  for  all  land 
on  assessment  roll  of  district  for  expenses  and  later  to  advance 
not  to  exceed  five  cents  per  acre  for  said  land  for  expenses  incident 
to  such  suit  or  suits. 

2.  If  said  attorney  is  successful,  either  through  negotiations  or 
by  suit  or  suits  in  securing  the  recognition,  eithe  rby  contract  by 
the  Bureau  of  Reclamation  Service  or  by  final  decree  of  court  of 
the  same  rights  as  the  owners  of  Old  Supplemental  Water  Right 
lands  have  heretofore  enjoyed,  the  undersigned  agree  to  pay  to  said 
attorney  25  cents  per  acre  for  each  acre  of  land  owned  or  in  which 
the  undersigned  has  an  interest  located  within  said  district  which 
has  an  Old  Supplemental  Water  Right  and  the  Board  of  Directors 
of  the  Sunnyside  Valley  Irrigation  District  is  hereby  authorized 
and  directed  to  include  said  sum  in  the  district  assessment  against 
that  class  of  lands  owned  by  the  undersigned  or  at  the  option  of 
said  attorney,  to  pay  said  sum  direct  to  nim,  provided  however, 
that  in  the  event  said  attorney  is  not  successful  in  having  the  water 
rights  for  said  lands  recognized  by  contract  or  enforced  by  final 
court  judgment,  then  and  in  that  event,  he  is  not  to  receive  said 
compensation. 

3.  If  said  attorney  is  successful,  either  through  negotiations  or 
by  suit  or  suits  in  securing  the  recognition,  either  by  contract  by 
the  Bureau  of  Reclamation  Service  or  bv  final  decree  of  court,  the 
same  rights  as  the  owners  of  Public  Notice,  Warren  Act  lands. 
New  Supplemental  Water  Right  lands  and  Special  Supplemental 
Water  Right  lands  and  other  classes  of  lands  in  said  district,  en¬ 
joyed  prior  to  Oct.  17,  1930  or  rights  equally  as  good,  the  under¬ 
signed  agree  to  pay  to  said  attorney  25  cents  per  acre  for  each  acre 
of  said  land  owned  or  in  which  the  undersigned  has  an  interest, 
located  within  said  district  and  which  has  either  or  any  of  said 
water  rights  and  the  Board  of  Directors  of  said  district  "is  hereby 
authorized  and  directed  to  include  said  sum  in  the  district  assess¬ 
ment  against  that  class  of  lands  owned  by  the  undersigned  or,  at 
the  option  of  said  attorney,  to  pay  said  "sum  direct  to  him  pro- 
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vided  however,  that  in  the  event  said  attorney  is  not  successful 
in  having  the  water  rights  for  said  lands  recognized  by  contract 
or  enforced  by  final  judgment  of  the  court  as  herein  provided, 
then  and  in  that  event,  he  shall  not  receive  said  compensation. 

4.  It  is  understood  and  agreed  that  if  said  attorney  shall  be 
successful  in  obtaining  the  recognition  by  contract  or  by  final  court 
judgment  by  the  Bureau  of  Reclamation  Service  of  the  rights  of 
the  water  users  in  any  class  as  herein  provided,  he  shall  then  be 
entitled  to  the  compensation  herein  agreed  upon  for  said  class  of 
lands  and  the  Directors  of  the  Sunnyside  Valley  Irrigation  Dis¬ 
trict  are  authorized  to  levy  assessment  against  our  lands  to  pay 
the  same,  and  to  issue  warrants  therefor.  But  in  the  event  said 
attorney  is  not  successful  as  to  any  of  said  classes  of  land,  then 
and  in  that  event  he  shall  receive  no  compensation  for  said  class 
of  lands.  It  being  the  intention  that  said  attorney  shall  receive 
said  compensation  of  2 “>  cents  per  acre  when  he  has  been  successful 
in  securing  the  recognition,  either  by  contract  or  by  linal  decree  of 
court,  of  the  rights  of  each  class  of  lands  as  herein  provided. 

Dated  this _ day  of _ ,  1932. 

Signed _ 

Address _ 

Section _  Township _  Range _  No.  of  Acres _ 

Please  return  at  once. 

*  *  * 

CROSS  EXAMINATION 

*  *  * 

1404  Q.  Now,  referring  again  to  these  discussions  between  the 
sixth  of  August,  1930,  and  October  17,  1930,  with  reference 
to  obtaining  this  million  dollars,  and  calling  your  attention  par¬ 
ticularly  to  the  Sunnyside  Division,  was  there  any  mention  there 
made  in  connection  with  their  contracts  and  the  previous  interpre¬ 
tation  of  those  contracts? 

A.  The  only  thing  I  remember  of  that  part  coming  up  was  Mr. 
Williamson  contended  that  certain  rights  calling  for  three  acre 
feet  or  as  much  water  as  was  necessary  to  irrigate,  as  determined 
by  the  office  of  the  Secretary,  had  not  yet  been  determined.  That 
is  the  only  thing  I  remember — the  old  supplemental  rights  that  he 
contended  had  not. 

*  *  * 

1406  Q.  Now,  in  these  conferences  with  the  Sunnyside  Board 
that  you  referred  to,  were  any  conversations  had  by  you 
with  the  Board  wherein  you  stated  that  you  would  like  to"  have 
the  district  contract  to  pay  this  $1,000,000? 

A.  I  think  in  the  conference  in  early  August  at  Yakima  that 
matter  was  discussed,  when  we  were  all  present  there — that  it  was 
desirable  to  get  a  contract. 

Q.  Did  the  district  Board  signify  its  willingness  to  enter  into 
such  a  contract? 

A.  As  I  remember,  the  discussion  then  turned,  before  they  could 
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decide  that  they  would  have  to  know  how  much  the  old  supple¬ 
mental  rights — water  rights — were  entitled  to. 

*  *  * 

1407  REDIRECT  EXAMINATION 

Q.  Mr.  Preston,  will  you  refer  to  the  tabulation  attached 
to  vour  letter,  which  has  been  offered  by  plaintiff  as  Plaintiff’s 
Exhibit  62?  Referring  to  the  tabulation  attached  to  that  letter, 
particularly  the  figures  under  the  heading,  “Present  Use  and  Con¬ 
tract  Obligations, 1  will  you  state  which  of  the  columns  of  figures 
were  the  contract  obligations  and  which  columns  represented  the 
present  use  or  diversions  in  acre  feet  [handing  a  document  to  the 
witness]  ? 

Mr.  Chaffee.  Pardon  me.  I  would  just  like  to  have  the  Court 
look  at  it.  I  think  it  is  very  plain  on  its  face. 

Mr.  Stoutemyek.  There  is  a  heading  there  that  says,  “Present 
Use  and  Contract  Obligations.”  Then  there  are  columns  of  figures 
underneath,  and  I  am  asking  the  witness  which  of  those  columns 
was  the  present  use  of  water  and  which  was  the  contract  obliga¬ 
tion  in  money,  whatever  it  was. 

The  Cocrt.  Well,  I  think  he  may  answer  that. 

Mr.  Chaffee.  We  object. 

The  Witness.  The  present  use  refers  to  the  acre  feet  in  the 
first  two  columns.  The  obligations  refers  to  that  which  is  marked 
“Charge  for  Storage,”  and  given  in  dollars. 

By  Mr.  Stoutemyer: 

Q.  Was  the  column  in  regard  to  present  use  the  measurement  at 
the  diversion  of  the  main  canal? 

A.  It  was. 

Q.  And  the  figures  as  to  contract  obligations  a  summation  of 
what  all  of  these  parties  under  the  division  had  agreed  to 

1408  pay  ? 

A.  It  is  what  we  had  the  contract  price  or  obligations 
for  at  that  time,  in  the  different  districts,  also  the  Indian 
project. 

Q.  In  some  of  the  questions  counsel  has  referred  to  a  million 
dollars  being  charged  to  the  Sunnyside  Division.  Was  there 
any  such  charge  made  against  the  division  or  was  that  merely 
somebody’s  estimate  of  the  amount  which  he  thought  probably 
might  be  collected  by  a  rental  charge  over  a  period  of  40 
vears  ? 

A.  It  was  an  estimate  of  what  might  be  returned  in  a  40-year 
period. 

Q.  On  these  projects  on  which  you  were  in  charge  at  various 
times  where  some  of  the  land  was  subject  to  an  extra  operation 
end  maintenance  charge  for  extra  water  and  some  of  it  was 
not,  did  you  observe  whether  there  was  a  difference  in  the 
economy  in  the  use  of  water  as  between  the  classes  of  land 
which  were  subject  to  this  extra  charge  for  extra  water  and 
those  which  were  not? 
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The  Witness.  Where  there  is  a  charge  for  the  use  of  extra 
water  it  always  reduces  to  a  less  usage  and  a  greater  economy  in  the 
use  of  water.  *  #  * 

1415  Q.  Mr.  Preston,  I  believe  you  were  not  here  when  the 
other  witnesses  testified  to  this  schedule,  and  therefore  did 

not  hear  what  they  said  about  it,  but  aren’t  you  mistaken  in  re¬ 
ferring  to  the  65(3  second  feet  as  arrived  at  by  limiting  agree¬ 
ments  \  Was  there  any  limiting  agreement  in  connection  with 
the  Sunnyside  Canal? 

A.  I  do  not  think  there  ever  was  a  limiting  agreement.  I  do 
not  think  there  was  any  agreement  signed. 

Q.  Does  this  schedule  have  anything  to  do  with  the  amount 
of  water  diverted,  with  the  amount  of  water  that  anybody  was 
entitled  to,  or  is  it  merely  a  basis  for  distributing  the  operation 
of  the  reservoir  ? 

*  *  * 

The  Witness.  It  is  simply  a  basis  for  distributing  O. 

1416  &  M.  reservoir  costs. 

*  *  * . 

1418  William  W.  Johnston 

*  *  * 

DIRECT  EXAMINATION 

Q.  Please  state  your  full  name  and  place  of  residence. 

A.  William  W.  Johnston,  Ephrata,  Washington. 

Q.  What  is  your  business  or  profession  ? 

A.  I  am  a  soil  and  irrigation  specialist,  with  the  title  of 
ieclamation  economist,  with  the  Bureau  of  Reclamation. 

Q.  What  education  or  training  do  you  have  qualifying  you 
for  this  work? 

A.  I  graduated  from  the  Oregon  State  Agricultural  College 
in  Irrigation  and  Drainage  in  1917,  and  later  secured  a  degree 
of  Master  of  Arts  at  the  University  of  Missouri,  special- 
3419  izing  in  soils. 

Q.  What  does  your  work  as  reclamation  economist 

include  ? 

A.  The  work  has  included  classification  of  lands,  both  on  the 
basis  of  value  for  irrigation  and  farming  purposes,  and  on  the 
basis  of  irrigation  requirements.  It  has  included  economic  studies 
of  old  and  new  irrigation  projects,  as  it  is  connected  with  the 
irrigation  requirement  or  duty  of  water,  and  the  appraisal  of  lands 
in  irrigation  projects. 

Q.  Has  it  included  work  in  the  Yakima  Valley? 

A.  Yes.  I  was  connected  with  the  investigations  of  the  several 
new  divisions  in  the  Yakima  Project,  the  Roza  Division,  which  is 
now  under  construction,  the  old  Moxee  Division,  part  of  which 
was  merged  in  the  Roza,  and  the  Kennewick  Division.  That  was, 
I  believe,  in  1927,  or  possibly  partly  in  1926.  Then,  in  1928  and 
1929, 1  was  connected  with  land  classification  on  portions  of  these 
divisions.  In  1937  I  served  on  the  Board  of  Appraisers  that  ap- 
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praised  the  land  of  the  Roza  Division.  And  in  1931  and  during 
part  of  the  year  1932  I  made  a  duty-of-water  investigation  of  the 
supplemental  contract  lands  in  the  Sunnyside  Division. 

Q.  Are  you  the  Mr.  Johnston  who  made  the  investigation  of  duty 
of  water,  or  water  required  to  produce  crops,  on  the  old  supple¬ 
mental  lands  of  the  Sunnyside  Division  of  the  Yakima  Project, 
subject  to  review  and  check  by  Dr.  Powers,  under  the  direction  of 
the  Secretary  of  the  Interior '? 

A.  I  am. 

Q.  How  do  you  define  the  term  “duty  of  water”  as  it  has  been 
used  in  these  reports  and  discussions? 

A.  The  term  “duty  of  water”  refers  to  the  relation  between 

1420  the  amount  of  water  used  in  irrigation  and  the  land  which 
it  serves.  The  origin  is  understood  to  have  been  in  India, 

where  the  term  “duty”  referred  to  the  work  that  water  should  do. 
It  is  therefore  connected  with  the  efficiency  in  use  of  water.  A 
high  efficiency,  or  a  high  duty,  means  that  a  relatively  small  amount 
of  water  served  a  given  unit  of  land ;  and  a  low  duty,  which  is  the 
same  as  a  low  efficiency,  meant  that  a  relatively  larger  amount  of 
water  was  used  to  irrigate  a  unit  of  land.  The  term  “irrigation 
requirement”  is  frequently  used  in  place  of  “duty  of  water”  and  has 
the  same  meaning,  except,  of  course,  that  a  high  irrigation  re¬ 
quirement  is  the  same  as  a  low  water  duty. 

Q.  Does  the  duty  of  water,  or  irrigation  requirement,  as  it  is 
commonly  understood  in  your  profession,  mean  the  amount  of 
water  necessary  to  produce  maximum  crops,  or  does  it  mean  some¬ 
thing  else  than  that  ? 

A.  It  does  not  necessarily  mean  the  amount  required  to  produce 
maximum  crops.  It  will  depend  upon  the  conditions  in  each  case* 
such  as  the  availability  of  a  large  supply  of  water  with  a  small 
amount  of  irrigable  land  in  the  area,  and  many  other  factors. 

Q.  In  your  opinion  would  it  be  a  oeneficial  use  of  water  to  use 
a  very  large  excess  amount  to  secure  a  very  small  increase  in  crop 
production  ? 

A.  No;  it  would  not  be,  because,  in  the  first  place,  it  would 
generally  cost  more  to  use  a  large  excess  of  water  to  get  the 
small  additional  crop  than  that  would  be  worth,  particularly  when 
consideration  is  given  to  the  harm  that  the  excess  water  may  do 
in  future  years  to  the  production  of  the  land,  and  its 

1421  effect  on  adjoining  lands. 

Q.  At  what  time  did  you  begin  your  work  on  the  investi¬ 
gation  of  the  duty  of  w-ater,  or  amount  of  water  required,  on  the 
old  supplemental  lands  of  the  Sunnyside  Division  ? 

A.  That  work  began  on  July  15, 1931. 

Q.  At  what  time  did  you  finish  that  investigation  ? 

A.  It  was  about  February  20,  1932. 

Q.  Can  you  state  approximately  how  much  time  you  gave  to 
the  investigation  ? 

A.  The  elapsed  time  was  a  little  over  seven  months,  but  I  was 
engaged  in  some  other  work  in  the  meantime  for  about  a  month* 
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so  there  was  approximately  six  months  time  spent  on  this 
investigation. 

Q.  What  did  you  do  in  connection  with  making  these  inves¬ 
tigations  ? 

A.  When  I  arrived  on  the  project  I  first  discussed  the  situa¬ 
tion  very  thoroughly  with  the  project  superintendent,  Mr.  Moore, 
and  then  made  a  preliminary  study  to  decide  what  the  best 
method  of  procedure  would  be  in  carrying  out  the  assignment. 
Of  course,  there  are  several  ways  in  which  the  problem  may  be 
attacked.  The  general  duty  of  water  determinations  are  made 
by  deciding  on  a  certain  irrigation  requirement  for  the  whole 
area,  or  in  other  cases  deciding  on  a  certain  duty  for  certain  units 
of  the  area,  such  as  lands  under  certain  canals.  But  early  in  the 
investigation  of  these  old  supplemental  contract  lands,  it  became 
apparent  that  no  one  duty  of  water  would  properly  apply  to  all  the 
lands  because  of  differences  in  soil  and  topography.  It  was  found, 
however,  that  they  would  very  logically  divide  into  about 

1422  five  classes,  and  so  the  decision  was  reached  to  classify  these 
lands,  divide  them  into  these  different  classes,  and  then,  on 

the  basis  of  available  information,  decide  on  the  proper  duty  for 
each  class. 

In  order  to  check  the  opinion  and  to  get  further  aid  in  working 
out  these  plans,  and  also  to  check  the  results,  the  services  of  a  con¬ 
sultant,  Dr.  W.  L.  Powers,  were  secured  by  the  Bureau,  and  he 
conferred  with  me  and  helped  me  work  out  these  plans  for  the  in¬ 
vestigation,  and  then  later  reviewed  the  work,  and  also  reviewed 
the  report. 

As  soon  as  these  preliminary  matters  were  attended  to  I  pro¬ 
ceeded  with  the  classification  of  the  land.  This  was  done  in  the 
fields,  by  going  over  the  area  section  by  section.  The  general  plan 
was  to  follow  along  the  land  lines,  walking  out  into  the  fields  and 
getting  information  areas  as  I  went  along.  This  meant  that  I 
would  not  necessarily  do  all  my  work  on  one  farm  before  1  left  it, 
but  would  work  on  one  portion  and  continue,  and  perhaps  be  back 
on  the  other  part  later.  This  is  the  method  that  has  been  worked 
out  to  give  most  satisfactory  results  in  any  kind  of  land  classi¬ 
fication. 

In  doin<*  this  work  I  put  down  soil  borings  to  examine  the  soils 
and  the  subsoils  and  determine  the  occurrence  of  the  water  table. 
I  made  notes  as  to  the  crops  grown  and  the  nature  of  the  farm  irri¬ 
gation  structures  and  ditches,  and  the  apparent  skill  of  the  farmer 
in  irrigating:  that  is,  whether  his  farm  appeared  to  be  irrigated 
with  a  care  or  with  carelessness.  Likewise  I  determined  approxi¬ 
mately  the  length  of  irrigation  runs  and  recorded  all  these  notes 
on  suitable  cards  that  had  been  prepared,  having  one  for  each 
serial  number.  These  serial  numbers  refer  to  certain  tracts 

1423  of  land  as  they  are  recorded  in  the  Reclamation  Bureau 
records.  Sometimes  a  farm,  as  actually  farmed  at  the  pres¬ 
ent  time,  may  include  several  of  those;  or  in  a  few  instances  I 
believe  perhaps  those  were  split  into  more  than  one  farm. 
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This  work  was  done,  then ;  and  when  it  was  finished  the  results 
were  taken  into  the  office  and  a  record  was  secured  for  as  many 
years  as  the  information  was  available,  as  to  the  amounts  of  water 
that  had  been  delivered  to  each  of  these  serial  numbers.  This 
was  worked  up  at  my  request,  and  at  my  general  direction,  by  the 
regular  employees  in  the  Sunnyside  office,  from  the  records  taken 
by  the  ditchriders  for  a  period  of  eight  years.  In  some  instances 
this  information  was  available  when  I  did  the  field  work,  but 
generally  it  was  not.  However,  we  got  this  record  of  the  use  of 
water  for  the  eight-year  period,  and  then  I  went  over  all  the 
cards  in  each  class,  and  when  I  found  that  a  record  of  use  on  any 
tract  appeared  to  be  considerably  out  of  line  with  the  general 
average,  I  made  it  a  practice  to  go  back  to  the  field  and  look  at  it 
again. 

Q.  You  mean  the  general  average  of  that  class? 

A.  The  general  average  of  that  class,  yes.  I  went  back  to  the 
field  and  looked  at  it  again.  I  likewise  went  over  all  these  cards, 
and  the  tentative  classifications,  with  the  two  watermasters,  Mr. 
Cheyne  for  the  upper  division,  and  Mr.  Christianson  for  the 
lower  division.  And  while,  of  course,  I  did  not  ask  them  to  make 
any  recommendations  as  to  the  amount  of  water  that  should  be 
used,  I  did  learn  from  them  the  history  of  the  place,  and  got  in¬ 
formation  to  help  me  determine  whether  or  not  I  had  each  tract 
in  the  proper  class. 

After  this  had  finally  been  decided  on,  and  the  lands 
1424  finally  fixed  in  the  various  classes,  I  had  the  record  of  use 
on  each  class  averaged.  On  some  seven  percent  of  the 
area  it  was  found  that  the  records  were  unsuitable;  for  one  reason 
or  another  they  did  not  appear  to  be  reliable.  In  some  instances 
part  of  a  tract  may  have  been  unirrigated  for  quite  a  period,  and 
in  other  instances  there  may  have  been  more  than  one  ownership 
in  a  delivery,  where  the  water  was  prorated  by  the  landowners, 
and  where  the  different  farms  under  such  community  lateral  were 
made  up  of  different  types  of  soil  and  different  conditions  I  usually 
left  those  out  of  the  average.  However,  I  averaged  07  percent  of 
the  land. 

Q.  You  said  seven  percent  was  excluded.  Would  not  that  leave 
03  percent  instead  of  97? 

A.  I  beg  your  pardon ;  03  percent.  This  formed  one  of  the  main 
pieces  of  evidence  on  which  I  made  the  determination. 

I  likewise  secured,  in  order  to  check  this  use,  the  use  record  on 
certain  lands  known  as  special  supplemental  contract  lands,  and  I 
classified  these  lands  in  the  field  in  just  the  same  way  I  did  the 
old  supplemental  contract  lands.  In  fact.  I  covered  them  at  the 
same  time.  That  is,  if  a  section  of  land  had  some  supplemental 
contract  and  some  special  contract  lands.  I  would  cover  them  both 
as  I  went  along.  These  special  supplemental  contract  lands 
differed  from  the  old  supplemental  contract  in  that  they  had  been 
charged  for  excess  water  above  the  three  acre  feet  measurement 
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during  the  months  of  June,  July,  and  August,  and  I  secured,  then, 
the  average  amounts  that  had  been  used  by  lands  of  different 
classes  of  this  type  for  comparison. 

Q.  Did  you  find,  Mr.  Johnston,  that  there  was  a  ma- 

1425  terial  difference  in  the  amount  of  water  used  on  similar 
classes  of  land  in  the  area  where  there  was  a  charge  for 

extra  water,  as  compared  to  the  area  where  there  was  no  charge 
for  extra  water? 

A.  We  found  quite  a  decided  difference.  In  the  lands  where 
an  extra  charge  had  been  made,  the  average  for  some  5,000  acres 
which  were  covered — the  average  use  was  3.16  acre  feet  per  acre, 
and  the  weighted  average  of  the  duty  recommended  was  approxi¬ 
mately  3.26  acre  feet  per  acre.  The  slightly  higher  amount  was 
recommended  because  some  of  these  lands,  being  in  orchard,  had 
not  used  as  much  water  in  the  spring  as  some  of  the  others,  and 
needed  it  in  the  summer.  The  average  for  the  old  supplemental 
contract  lands,  which  had  paid  no  excess,  was  3.87  acre  feet  per 
acre. 

Q.  How  near  did  the  allowance  which  you  made  in  your  report 
as  the  amount  that  should  be  furnished  the  old  supplemental 
lands  approximate  the  amounts  shown  by  the  actual  use  on  the 
5.000  acres,  or  whatever  the  acreage  was,  where  there  had  been  a 
charge  for  extra  water? 

A.  Where  there  had  been  a  charge  for  extra  water  the  amount 
recommended  was  slightly  greater  than  the  actual  use  had  been. 
As  I  said,  that  was  because  they  needed  the  amount  provided  in 
that  schedule  during  the  midsummer  months.  • 

Q.  On  the  area  where  there  had  been  no  charge  for  extra 
water,  how  near  did  your  estimate  and  the  average  of  the  amount 
required  approximate  the  amount  which  had  been  used  on  the 
average  for  the  eight  preceding  years? 

A.  The  amount  I  recommended  in  the  report  which  was  sent 
in  averaged  3.47  acre  feet  per  acre,  and  the  average  used  was  3.87 
acre  feet  per  acre. 

1426  Q.  That  is,  you  recommended  slightly  more  than  had 
been  used  on  the  area  where  there  was  an  extra  charge? 

A.  Yes. 

Q.  And  slightly  less  than  had  been  used  on  the  area  where  there 
had  been  no  extra  charge  ? 

A.  That  is  true. 

Mr.  Stoutemyer.  If  your  Honor  please,  we  will  now  ask  that 
Mr.  Johnston’s  report,  commonly  referred  to  as  the  Johnston 
determination,  made  by  him  at  the  time  referred  to,  be  marked 
as  Defendant’s  Exhibit  No.  74  and  received  in  evidence. 

Mr.  Chaffee.  I  make  the  same  objections  as  heretofore  made. 

The  Court.  Very  well.  Let  it  be  received. 

(The  document  referred  to  was  marked  “Defendant’s  Exhibit 
No.  74”  and  received  in  evidence.) 
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3367  SUMMARY  AND  CONCLUSIONS 


Reported  herein  are  the  results  of  an  investigation  of  the 
water  requirement  of  certain  lands  in  the  Sunnyside  Division  of 
the  Yakima  Project  which  secure  irrigation  water  under  the  terms 
of  supplemental  water  right  contracts  between  the  owners  and  the 
Bureau  of  Reclamation.  During  the  irrigation  season  of  1931, 
classification  of  the  land  was  made  on  the  oasis  of  irrigation  re¬ 
quirement  and  at  the  same  time  notes  were  taken  as  to  the  crops 
grown  on  each  tract;  the  apparent  skill  with  which  they  were  irri¬ 
gated;  length  of  irrigation  runs;  condition  of  farm  structure;  and 
other  factors  which  would  form  the  basis  of  an  intelligent  analysis 
of  the  records  of  water  used. 

A  record  of  the  amount  of  water  delivered  to  each  tract  for  a 
period  of  eight  years  was  calculated  by  Bureau  employees  in  the 
Sunnyside  office.  These  records  were  later  averaged  to  show  the 
use  per  acre  for  the  year  and  for  the  peak  month  of  July.  The 
average  use  for  each  class  was  then  obtained  and  the  data  subjected 
to  a  critical  study  in  the  light  of  the  field  observations,  records  of 
use  on  other  areas  in  the  Yakima  Valley,  and  theoretical  consider¬ 
ations  for  the  purpose  of  arriving  at"  the  amount  to  be  recom¬ 
mended  as  reasonable  water  duty  lor  each  class. 
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The  main  body  of  this  report  gives  the  results  of  these  investi¬ 
gations  in  detail.  A  brief  definition  of  the  classes  together  with 
a  record  of  the  acreage  in  each  class,  the  average  past  use  and  the 
recommended  duty  follows : 

Duty  Class  Xo.  1. — Water  logged  lands  which  under  present 
conditions  require  only  partial  irrigation. 

336S  Duty  Class  Xo.  2. — Deep,  medium  textured  soils  with 
smooth  topography  and  partially  subbed. 

Duty  Class  Xo.  3. — Well  drained,  deep,  medium  textured  soils, 
generally  of  rolling  topography. 

Duty  Class  Xo.  4. — Well  drained,  medium  textured  soils  over- 
lying  gravel  or  rock  at  less  than  3  feet. 

Duty  Class  Xo.  5. — Well  drained,  sandy  soils  where  high  perco¬ 
lation  losses  necessitate  heavy  irrigations. 


Dut  y  classes 

Tnble  1 

T.ib'e  2 

Table  3 

Recom¬ 
mended 
duty  (4) 

Old  supplemental:: 

Special  sups. 

Late  sups. 

Area  (l) 

Use  (2) 

Area  (l) 

Use  (2) 

Area 

Use  (3) 

N o,  1....  .......... 

842. 13 

1.59 

251. 32 

1.58 

2 

No.  2.  .. 

94  10.  87 

2. 88 

2694. 22 

2.  68 

887.  04 

3 

Xo.  3 . 

13408. 26 

3. 98 

1644. 14 

3.68 

•187. 97 

3.5 

No.  4  .  _ 

2202.  26 

4.  66 

150. 52 

4.41 

203.  36 

4. 

No.  5 . . 

2757. 88 

0.74 

297.  60 

5.71 

136.99 

5 

Total  acres  35,673.50.  Average  Duty  Recommended  3.41. 

(1)  Irrigable  area  in  Class,  acres. 

(2)  A  Venice  8  years*  record,  acre-feet  per  ncre. 

(3)  Not  summarized  on  account  of  short  irregular  record. 

(4)  Annual  requirement,  acre-feet  per  acre. 

W.  W.  Johnston, 
Reclamation  Economist . 

The  recommendations  made  above  with  respect  to  the  old  sup¬ 
plemental  lands  (**C?’  lands)  under  Table  1.  are  hereby  approved 
except  that  the  duty  of  water  for  class  1  land  is  fixed  as  3  acre-feet 
per  acre. 

Jos.  W.  Dixon, 

First  Assistant  Secretary. 

33C9  introductory 

The  land  included  in  this  study  embodies  a  gross  area  of  some 
36,550  acres  scattered  over  portions  of  the  Sunnyside  Division  of 
the  Yakima  Project  lying  north  of  the  Yakima  River.  This  land 
was  already  supplied  with  a  water  right  through  the  Washing¬ 
ton  Irrigation  Company,  when  the  works  of  this  company  were 
taken  over  by  the  Reclamation  Bureau  in  1905.  The  contracts 
between  the  company  and  the  water  users  provided  for  the  de¬ 
livery  of  water  at  the  rate  of  1  second  foot  for  each  160  acres 
or,  on  the  basis  of  the  present  irrigation  season,  2.65  acre  feet 
per  acre  per  annum.  The  Government  assumed  the  obligations 
of  the  company,  in  this  respect  when  the  irrigation  system  was 
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purchased,  and  since  these  amounts  were  generally  insufficient 
for  the  proper  irrigation  of  much  of  the  land,  the  water  users 
were  given  the  opportunity  of  entering  into  supplemental  con¬ 
tracts  which  would  provide  them  with  additional  water. 

While  the  supplemental  contracts  differed  from  time  to  time 
in  respect  to  the  charge,  they  may  be  divided  into  three  main 
types  for  the  consideration  of  water  requirement.  These  types 
are  known  as  “Old  Supplementals,”  issued  during  the  period 
July  15.  1909,  to  May  6,  1916,  “Special  Supplementals”  issued 
from  May  31,  1916,  to  April  25,  1918,  and  “late  supplementals” 
which  have  been  entered  into  since  August  27,  1918.  The  sig¬ 
nificant  differences  in  these  contracts  from  the  standpoint  of  a 
consideration  of  the  record  of  irrigation  use  are  as  fol- 

3370  lows:  The  “old  supplemental  contracts”  provide  “the 
amount  of  water  to  be  furnished  hereunder  shall  be  three 

acre-feet  of  water  per  annum  per  acre  measured  at  the  land, 
or  as  much  more  water  as  will  be  required  to  successfully  irri¬ 
gate  the  land,  the  amount  so  required  to  be  determined  by  the 
authorized  agent  of  the  United  States,  and  the  water  shall  be 
used  only  to  irrigate  such  lands  and  for  domestic  purposes  inci¬ 
dent  thereto;  Provided  that  the  amount  of  water  furnished  shall 
be  limited  to  the  amount  beneficially  used  upon  such  lands.” 

The  provision  relative  to  the  amount  of  water  to  which  the 
contractor  is  entitled  in  the  “new  Supplemental”  and  “Late 
supplemental”  contracts  is  identical  with  the  above,  except  that 
the  clause;  “or  as  much  more  as  will  be  required  to  successfully 
irrigate  the  land,  the  amount  so  required  to  be  determined  by 
the  authorized  agent  of  the  United  States”  is  omitted.  The 
distinction  between  the  “Special  Supplementals”  and  the  “Late 
Supplementals”  is  that  the  former,  in  common  with  the  “Old 
Supplementals,”  provide  for  operation  and  maintenance  pay¬ 
ments  at  the  rate  of  $1.00  per  acre  or  less  whereas  the  “Late 
Supplementals”  pay  the  same  as  the  Government  water  right 
lands,  as  provided  in  the  annual  public  notice. 

The  most  important  difference  affecting  ihc  use  of  water  on 
lands  with  the  different  types  of  contracts  is  that  the  holder 
of  an  Old  Supplemental  Contract  was  not  required  to  pay  for 
water  in  excess  of  the  three  acre  feet  schedule  while  in  the  case 
of  the  “special”  and  “late"  contracts  a  charge  of  $1.50 

3371  per  acre  foot  has  been  made  for  some  years  for  excess 
water  used  during  June,  July  and  August.  According 

to  the  Irrigation  Manager,  Mr.  M.  D.  Scroggs,  the  practice  in 
administering  water  delivery  under  these  contracts  has  been  to 
supply  on  the  basis  of  a  3  acre  foot  duty  in  all  cases  where 
requests  for  larger  deliveries  were  not  made.  In  the  event  that 
such  requests  were  made  the  ditch  riders  were  authorized  to 
increase  delivery  up  to  25%  above  the  3  acre  foot  measurement 
provided  the  water  was  available  and  there  was  reasonable  evi¬ 
dence  that  such  excess  was  needed.  In  the  event  that  a  still 
larger  amount  is  desired  the  approval  of  the  watermaster  or 
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the  irrigation  manager  is  required.  The  last  statement  applies 
particularly  to  the  old  supplemental  lands.  In  the  case  of  lands 
on  which  excess  water  must  be  paid  for,  it  has  been  the  practice 
to  make  excess  deliveries  whenever  the  water  was  available  pro¬ 
vided  the  water  user  made  his  request  in  writing.  The  de¬ 
termination  of  the  amount  needed  in  excess  of  3  acre  feet  has 
been  a  matter  of  determination  in  the  field  at  the  time  when 
excess  was  requested  and  has  been  based  on  the  appearance 
and  needs  of  the  crop  at  that  time.  As  the  years  have  passed 
it  has  come  to  be  recognized  that  certain  tracts  needed  more 
than  others  so  that  reexamination  has  not  always  been  neces¬ 
sary.  Generally  speaking,  however,  the  above  procedure  has 
been  followed. 

The  present  study  has  been  made  for  the  purpose  of  recom¬ 
mending  a  water  duty  for  each  tract,  to  the  end  that  the  amount 
of  water  to  which  each  “old  supplemental  contract*’  holder 
is  entitled  may  be  definitely  fixed  and  future  deliveries 

3372  may  be  made  on  this  basis.  A  determination  has  also 
been  made  of  the  water  requirement  of  the  special  sup¬ 
plemental  and  late  supplemental  contract  areas.  This  has  been 
done  first,  in  order  to  provide  a  basis  of  comparison  between 
the  past  use  of  water  on  lands  which  were  allowed  excess  above 
the  basic  3  acre  foot  allowance  without  extra  charge  with  the 
use  on  lands  where  extra  water  cost  a  substantial  amount  of 
money,  and  second  for  the  purpose  of  providing  information 
desired  by  the  project  administrators.  Since  the  acreage  repre¬ 
sented  by  the  latter  type  of  contracts  is  comparatively  small  and 
the  land  is  scattered  in  small  tracts  throughout  larger  bodies 
of  “old  contract  lands,”  a  great  deal  of  additional  time  was  not 
lequired  for  this  part  of  the  investigation. 

The  investigations  were  started  on  July  15,  1031,  and  com¬ 
pleted.  after  many  interruptions  necessitated  bv  the  requirement 
of  other  work,  on  February  19,  1932.  Dr.  W.  L.  Powers,  of 
the  Oregon  State  Agricultural  College,  whose  review  accom¬ 
panies  this  report,  spent  a  week  in  the  field  with  the  writer  and 
made  many  valuable  suggestions.  A  record  of  the  past  use  of 
water  on  each  of  the  various  tracts  for  a  period  of  8  years  was 
supplied  by  the  Sunnyside  Office  and  Mr.  M.  D.  Scroggs,  irri¬ 
gation  manager,  and  his  assistants  were  freely  consulted  and 
supplied  valuable  information  not  only  on  the  irrigation  experi¬ 
ence  of  the  division  as  a  whole  but  also  of  the  experience  on 
individual  tracts,  where  conditions  were  somewhat  perplexing. 

Early  in  the  period  of  the  investigations  it  became  apparent 
that  soil,  topographic  and  seepage  conditions  were  so 

3373  variable  that  no  one  duty  would  apply  to  all  of  the  land 
investigated.  A  careful  classification  of  all  the  land  in 

question  was  therefore  made  in  the  field  on  the  basis  of  water 
requirement.  Careful  notes  were  made,  during  the  process  of 
this  field  work  as  to  the  length  of  irrigation  furrows,  the  con¬ 
dition  of  farm  structures,  the  apparent  care  and  ability  of  the 
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water  user,  the  nature  and  approximate  acreage  of  various  crops 
grown,  and  other  factors  affecting  the  water  requirement,  to 
the  end  that  the  use  records  could  be  considered  more  intelli¬ 
gently.  Some  idea  of  the  detail  to  which  the  field  work  was 
carried,  is  gained  from  the  fact  that  a  boring  was  put  down  on 
practically  every  ten  acre  tract. 

Conditions  Affecting  the  Duty  of  Water  on  the  Sunnyside 
Division  Climate. — The  Sunnyside  Valley  is  the  most  arid 
locality  in  the  Columbia  River  Basin.  Detailed  weather  data 
are  tabulated  in  the  project  histories  of  the  Yakima  Project 
and  in  the  records  of  the  United  States  Weather  Bureau.  The 
salient,  points  of  importance  for  consideration  in  connection 
with  a  duty  of  water  determination  are  summarized  in  Table  1. 
It  will  be  noted  that  the  average  annual  precipitation  is  6.47 
inches  and  that  in  one  year  of  record  it  was  as  low  as  3.03 
inches  and  the  highest  year  on  record  was  8.66.  The  precipita¬ 
tion  during  the  irrigation  season  is  but  little  over  V&  of  the  total 
for  the  year.  The  summer  rainfall  is  accompanied  by  compara¬ 
tively  high  temperatures  and  the  irrigation  season  is  long,  being 
nominally  about  six  months,  although  water  is  run  in  the  canals 
for  seven  months  in  most  years. 

3374  Tabus  v. — Climatoloffical  data,  Siimiyxide 


(Elevation  747) 


Temperature 

Precipitation 

Clear  &  Cloudy  Days 

Month 

Mean 

A  hso- 
lute 
mux. 

A  hso- 
lute 

min. 

. 

Mean 

Tot. 
amt. 
dry- 
est  yr. 

Tot. 
amt. 
wet¬ 
test  yr. 

Clear 

Part 

cloudy 

1 

Cloudy  j 

December . 

0  F. 
32.2 

°  F. 

09 

°  F. 
-29.5 

1X9S  in. 
.06 

190!  in. 
1.  18 

6.9 

m 

16.4 

January . 

30.0 

70 

-20. 0 

.40 

.64 

8.4 

Ku 

14.7 

Winter . 

31. 1 

70 

-29.5 

1.70 

.46 

1.82 

15. 3 

15.0 

31.  1 

February . 

M9 

70 

•  04 

.  14 

1.9I*j 

mm 

8.2 

oTs 

March . 

K23 

82 

7 

.32 

.05 

.  17 

EH 

10.6 

5.3 

Early  sprinR.... 

40.  5 

82 

-15 

.90 

.  19 

2.08 

25.6 

16.8 

14.8 

April . 

5b  9 

mm 

.38 

Tos" 

1.  54 

16.8 

8.7 

4.5 

May . 

5*.  1 

99 

.51 

.73 

.80 

10.9 

9.4 

4.7 

June . . . 

00. 9 

105 

K] 

.40 

.49 

.  11 

19.2 

7.5 

3.3 

July . 

71.7 

107 

lot* 

.20 

.00 

.  15 

24.9 

4.3 

1.8 

AURUSt  . 

70.2 

108 

30 

.21 

.07 

.00 

23. 7 

5.4 

1.9 

September . 

61. 1 

99 

18 

.53 

.52 

.27 

18.2 

7.2 

4.6 

IrriRation  sea- 

MU 

son . 

63.1 

108 

17 

2.23 

1.86 

2.93 

EH 

42.5 

20.8 

October . 

51.6 

88 

14 

.52 

.  11 

.72 

17.4 

7.8 

5.8 

November . 

39.7 

70 

-23 

1.00 

.41 

1.11 

9.3 

8.3 

12.4 

Late  Fall . 

45.6 

88 

-23 

1.52 

.52 

1.83 

26.7 

16.  1 

18.2 

Year . 

51. 1 

108 

-29.5 

m 

3.03 

8.66 

187. 3 

93.0 

84.9 
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3375  The  high  temperatures  and  large  amount  of  sunshine  result 
in  high  evaporation  losses.  No  records  are  available  to 
show  the  amount  of  evaporation  loss  on  the  farm  but  as  has  been 
pointed  out  this  loss  is  accentuated  by  the  fact  that  irrigation  heads 
are  small  and  water  will  be  used  constantly  on  the  farm  throughout 
the  entire  length  of  the  irrigation  season. 

There  is  every  evidence  that  the  precipitation  has  little  or  no 
effect  in  decreasing  the  irrigation  requirement.  For  all  practical 
purposes  the  irrigation  requirement  on  this  project  is  the  total 
water  requirement  of  the  crop  phis  necessary  percolation  losses  and 
unavoidable  surface  waste. 

Soils:  While  there  are  additional  types  which  would  be  recog¬ 
nized  in  a  soil  survey,  the  soils  of  the  division  may  be  divided  into 
six  types  for  consideration  of  the  water  requirement.  These  arc 
briefly  described  as  follows;  being  listed  in  the  order  of  greatest 
importance. 

A.  Deej),  medium  textured  soils,  fine  sandy  loams  to  loams,  gen¬ 
erally  high  in  angular  particles  and  known  locally  as  “volcanic 
ash."  Tiie  largest  body  in  this  type  is  found  under  the  main 
Sunnyside  Canal  in  a  strip  from  1  to  5  miles  in  width  extending 
from  a  point  a  few  miles  above  Zillah  to  a  point  a  short  distance 
east  of  Grandview.  A  considerable  part  of  this  soil,  particularly 
in  the  western  half,  contains  a  pronounced  but  permeable  cal¬ 
careous  hardpan  which  occurs  at  from  18  to  30  inches 

3370  from  the  surface.  The  texture  generally  becomes  coarser 
with  increase  in  distance  to  the  east.  The  bulk  of  the 
orchards  in  the  gravity  portion  of  the  Division  are  planted  on 
this  type  of  soil.  It  is  quite  generally  rolling  in  topography, 
particularly  in  the  vicinity  of  Zillah.  and  eastward  for  a  distance 
of  some  0  to  7  miles. 

B.  Silt  loams  to  fine  sandy  loams  with  less  than  three  feet  depth 
to  gravel.  This  type  occurs  in  a  body  which  joins  type  1  at  a  point 
east  of  Grandview  and  extends  in  an  easternly  direction  a  distance 
of  some  3  miles  in  a  continuous  body,  and  irregularly  in  the  re¬ 
mainder  of  the  division  east  of  that  point. 

C.  Sandy  soils,  made  up  of  leveled-down  dunes  and  other  topo¬ 
graphic  types  of  wind-formed  soils.  These  occur  primarily  in  the 
area  south  of  Snipes  Mountain,  and  in  a  body  lying  between  the 
town  of  Granger  and  the  station  of  Dalton,  some  2*Z>  miles  to  the 
northwest.  These  soils  overlie  heavier  textured  types  at  varying 
depths,  the  better  types  being  within  four  feet  of  heavier  soils. 
There  are  small  areas  with  a  coarse  black  sand  subsoil  but  this  phase 
is  not  extensive  in  the  supplemental  contract  area. 

D.  Compact  silty  clay  loams,  clay  loams  and  clays  which 
3377  are  generally  alkaline  and  only  slowly  permeable  to  water. 

Soil  of  this  type  borders  the  Yakima  River  in  areas  south 
of  Snipes  Mountain. 

E.  Silt  loams  to  fine  sandy  loams  overlying  basalt  rock  at  three 
feet  or  less.  This  type  is  fairly  extensive  in  the  project  but  only 
a  few  of  the  supplemental  tracts  are  on  this  kind  of  soil. 
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F.  Sandy  loam  soils  overlying  very  fine  gravel  (locally  known 
as  chicken  grit),  limited  in  extent  and  occuring  on  the  slope  be¬ 
tween  the  bench  lands  and  the  river  bottom  lands  southwest  of 
Grandview. 

The  comparative  water  requirement  of  the  soil  types  described 
above,  is  influenced  by  both  topography  and  ground  water  condi¬ 
tions,  which  are  described  in  paragraphs  which  follow. 

Ground  water  conditions. — Except  for  one  deep  waste  way,  con- 


ellorts  of  drainage  districts.  I  here  are  bo  miles  ot  open  drain¬ 
age  ditches  and  93  miles  of  closed  drains.  Either  on  account  of 
insufficient  capacity  of  the  under  drains  or  shallow  depth,  the 
water  table  remains  high  enough  during  the  growing  season  to 
have  a  marked  effect  in  lowering  the  irrigation  requirement. 
Most  of  tlie  low  lying  land,  except  that  bordering  the  river  is 
subbed  to  a  greater  or  less  degree.  Certain  areas  which 

3378  are  either  ineffectively  drained  or  else  not  provided  with 
drainage  construction  are  water  logged  and  can  use  very 

little  irrigation  water.  Other  areas,  which  are  generally  produc¬ 
ing  good  crops,  have  a  high  enough  water  table  during  the  grow¬ 
ing  season  to  provide  considerable  natural  sub-irrigation.  This 
condition  has  been  found  to  a  greater  or  less  degree  on  all  of  the 
soil  types  mentioned. 

Topography.' — The  portion  of  the  so  called  “volcanic  ash*'  soils 
in  the  vicinity  of  Ziilah  and  eastward  for  a  distance  of  some  6  or  7 
miles  is  made  up  of  alternating  ridges  and  hollows.  The  effect 
of  this  is  an  increased  irrigation  requirement  over  that  of  similar 
soils  with  more  gentle  slopes.  This  is  both  because  of  necessary 
waste  in  irrigation  and  the  fact  that  each  furrow  must  be  irrigated 
with  a  very  small  stream  in  order  to  prevent  erosion  and  also 
because  of  the  fact  that  there  is  little  or  no  subbing  from  the 
ground  water  table  on  the  ridges.  Some  of  the  sandy  soils  are 
likewise  made  even  higher  in  water  requirement  because  of  steep 
slopes  which  prevent  the  use  of  large  enough  heads  to  force  the 
water  through  the  row  quickly  enough  to  prevent  excessive  per¬ 
colation  losses. 

Method  of  delivery  to  the  farm  headgate. — The  irrigation  of 
steep  slopes  necessitates  the  use  of  small  irrigation  heads  and  this 
condition  has  probably  been  responsible  in  fixing  the  method  of 
continuous  flow  delivery.  According  to  Mr.  S.  T.  Harding,1 
Irrigation  and  Hydraulic  Engineer  of  the  University  of 

3379  California,  this  system  of  delivery  is  more  rigidly  adhered 
to  in  the  Sunnyside  Division  than  on  any  other  irrigation 

system  in  the  country.  Occasionally  a  farmer  will  secure  per¬ 
mission  to  have  his  water  turned  off  for  a  few  days  during  haying 
and  in  a  limited  number  of  cases  a  rotation  system  is  followed. 

'  tin r ding.  s.  T..  Water  Retirement  of  Soils.  Sunnyside  Valley  Irrigation  District 
Washington,  1!)17. 
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As  a  general  rule,  however,  there  will  be  irrigation  water  used 
on  each  farm,  day  and  night  from  the  time  of  the  first  irrigation 
in  March  until  the  delivery  is  cut  down  to  stock  water  in  October. 

There  are  2,885  deliveries  serving  62,640  acres  in  the  ditch  rider’s 
beats  in  which  the  supplemental  contract  lands  are  located.  This 
represents  approximately  22  acres  per  delivery,  which  would  give 
an  irrigating  head  of  approximately  one  fourth  c.  f.  s.  during  the 
peak  month  of  July.  On  a  ten  acre  tract  the  average  head  would 
be  approximately  .10  c.  f.  s.  and  on  a  five  acre  tract  the  irrigating 
head  would  be  but  .05  e.  f.  s.  under  the  present  3  acre  feet  schedule. 
On  many  of  the  tracts  with  rolling  topography,  there  is  necessarily 
more  than  one  point  of  delivery,  the  effect  of  which  is  to  lower 
the  size  of  irrigating  head.  The  delivery  is,  of  course,  larger  on 
tracts  that  use  water  in  excess  of  3  acre  feet,  but  on  a  10  acre  sandy 
tract  using  water  at  the  rate  of  6  acre  feet,  for  instance,  the  July 
measurement  would  be  but  .18  second  feet. 

Organic  Matter  and  Fertility. — It  has  been  amply  demonstrated 
that  organic  matter  derived  from  barnyard  manure  or  green 
manure  increases  the  water  holding  capacity  of  soils,2 

3380  the  rapidity  of  cross  subbing  and  has  much  to  do  in  pre¬ 
venting  “washing”  and  “filling  in”  of  furrows  in  sandy 

soils.  Also  the  increase  in  fertility,  particularly  of  nitrogen, 
accompanying  the  addition  of  manure  and  systematic  rotation,  is 
important  in  decreasing  the  amount  of  irrigation  water  required 
per  unit  of  crop.  There  is  a  persistent  tendency  for  irrigators 
to  attempt  to  mahe  up  for  depleted  fertility  by  increased  irrigation. 
This  condition  has  been  observed  on  many  farms  of  the  Sunnyside 
Division,  particularly  on  the  general  farming  land.  This  country 
has  been  quite  generally  a  cash  crop  community  with  the  result 
that  both  waterholding  capacity  and  fertility  has  decreased  while 
as  a  general  rule,  the  irrigation  water  used  has  increased. 

Farm  Irrigation  Practices. — The  corrugation  or  furrow  method 
of  irrigation  is  practiced  without  exception.  The  distance  between 
furrows  in  new  alfalfa  seeding  is  quite  generally  V/>  or  2  feet, 
which  permits  more  rapid  subbing  of  the  surface  than  is  the  case 
with  greater  spacing.  Beginning  with  the  second  year  only  the 
alternate  furrows  are  cleaned  out,  making  the  spacing  thereafter, 
3  or  4  feet.  With  row  crops,  the  spacing  varies  with  the  planter 
but  it  approximates  the  same  as  for  old  alfalfa.  The  spacing  is 
more  or  less  the  same  in  orchards  except  that  the  distance  between 
the  furrows  on  each  side  of  the  tree  row  is  greater.  With  row 
crops  and  in  some  instances  in  the  case  of  orchard  irrigation  the 
practice  is  not  infrequently  followed  of  irrigating  only  alternate 
rows  in  certain  irrigations.  In  orchards  this  practice  would 

3381  be  followed  early  in  the  spring  when  the  grower  wished 
to  avoid  cooling  off  the  ground  near  the  trees.  In  the  case 

of  potato  irrigation  this  would  be  done  during  the  height  of  the 
growing  season  when  it  was  desired  to  keep  the  soil  moisture  at 
an  even  percentage  without  making  a  heavy  irrigation. 
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.  The  length  of  furrows  is  more  variable.  Where  the  topography 
is  rolling,  consisting  in  many  cases  of  alternate  ridges  and  hollows, 
the  distance  the  water  runs  will  be  determined  by  the  topography 
and  may  be  anywhere  between  50  and  600  feet.  On  smoother 
slopes  where  there  is  more  choice,  the  length  of  runs  in  most  cases 
is  either  330  or  660  feet,  which  is  either  half  way  or  all  the  way 
across  a  ten  acre  tract.  Except  in  the  case  of  sandy  soils,  the 
length  of  run  is  generally  fairly  well  adjusted  to  give  good  results 
and  make  possible  irrigation  without  excessive  percolation  losses 
at  the  upper  end  of  the  furrows.  On  the  excessively  sandy  soils 
the  length  of  runs  and  spacing  between  furrows  is  generally  sim¬ 
ilar  to  that  in  the  remainder  of  the  project.  It  is  seldom  that  fur¬ 
rows  of  less  than  330  feet  are  found  except  where  shorter  length 
is  necessitated  by  topography.  Much  better  use  of  irrigation  wa¬ 
ter  would  be  obtained  if  the  length  of  run  on  sand  were  reduced 
to  220  feet  but  the  extra  expense  involved  in  installing  new  head 
flumes  etc.  is  recognized.  In  most  cases  the  water  is  delivered  to 
the  furrows  either  in  flumes  or  through  pipelines.  Earthen  head 
ditches  are  quite  generally  limited  to  tract  s  where  the  soil  is 

3382  heavy  enough  to  prevent  excessive  losses  between  the  meas¬ 
uring  boxes  and  the  fields  to  be  irrigated.  In  a  limited 

number  of  cases,  however,  rather  porous  soils  were  observed  to  be 
irrigated  from  unlined  farm  ditches  under  conditions  where  the 
percolation  losses  would  account  for  a  considerable  part  of  the 
water  measured  to  the  farm. 

Irrigators  in  the  Sunnyside  Valley  are  experts  in  the  art  of  dis¬ 
tributing  their  irrigation  water.  Harding,  for  instance,  in  the 
report  already  mentioned,  records  the  observation  of  an  irrigator 
successfully  distributing  a  head  of  one-fourth  c.  f.  s.  over  200  fur¬ 
rows.  Generally  the  water  is  divided  over  a  given  number  of  fur¬ 
rows  and  is  allowed  to  run  there  for  8,  12,  24,  36  or  48  hours  de¬ 
pending  on  the  time  required  for  the  water  to  reach  the  lower  end 
of  the  furrows  and  the  amount  of  “soaking”  that  the  farmer  con¬ 
siders  necessary.  With  the  heavy  soils  a  longer  time  is  required 
to  “sub”.  On  the  steep  lands  it  is  necessary  to  use  a  very  small 
stream  per  furrow  in  order  to  prevent  erosion,  making  it  necessary 
to  run  the  water  for  long  periods.  In  the  case  of  sand  a  long 
period  is  required  to  enable  the  water  to  reach  the  lower  end  of 
the  furrows  on  account  of  excessive  percolation.  More  efficient 
use  of  water  would  be  had  if  a  large  head  were  first  run  through 
the  furrow  in  order  to  wet  the  ground  and  the  head  in  that  par¬ 
ticular  furrow  then  cut  down  to  the  smallest  stream  that  would 
reach  the  lower  end.  It  would  not  work  on  the  steep  lands  on 
account  of  erosion  but  this  method  was  found  to  be  followed  but 
little  on  the  gentler  slopes  where  its  use  would  have  been  entirely 
practiceable.  One  reason  is  that  the  head  fumes  are  gen- 

3383  erally  not  fitted  with  adjustable  turnouts  to  the  furrows 
and  also,  with  the  continuous  flow  system  of  delivery  to  the 

farm,  the  irrigator  cannot  stay  with  his  water  and  still  do  his 
other  farm  work.  Most  farmers  look  at  their  water  three  times  a 
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day,  morning,  noon  and  night.  They  have  the  number  of  furrows 
so  adjusted  that  they  can  change  the  set  at  one  of  these  times. 
They  plan  on  making  a  minimum  number  of  changes  in  the  mean¬ 
while.  The  result  is  an  over  irrigation  at  the  upper  ends  of  the 
furrows,  even  in  the  heavier  soils  and  in  the  case  of  sand,  the  per¬ 
colation  loss  is  high,  many  times  equaling  or  exceeding  the  amount 
that  can  be  retained  in  the  root  zone. 

Crop  diversity  and  irrigation  requirement  of  different  crops. — 
The  annual  histories  of  the  Yakima  Project  show  the  acreage  of 
different  crops  in  the  Sunnyside  Division  as  a  whole  for  each  year 
since  the  project  was  organized.  No  summaries  were  available 
showing  the  crop  census  figures  for  the  supplemental  contract 
lands  separately  from  those  with  different  types  of  water  right. 
The  per  cent  of  various  types  of  crops  for  each  ditch  rider’s  beat 
in  which  supplemental  lands  are  situated  have  been  calculated, 
however,  and  appear  in  the  following  table,  the  different  types  of 
crops  having  approximately  the  same  irrigation  requirement  be¬ 
ing  grouped  together. 

3384  Table  2. — Crop  distribution — Sint  upside  division 
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Crop  groups 

2 

3 

4 

5 

6 

4 

8 

9 

10 

11 

12 

13 

14 

15 
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vision 

Alfalfa  ami  other  hay . 

11.  (1 

28.7 

40. 9 

•6.4 

31.1 

29.9 

53. 2 

10.  t' 

18.8 

27.7 

17.3 

29. 0 

40.8 

36. 3 

39.4 

Small  grains . 

.  4 

1.0 

9.3 

8.4 

7.1 

6.3 

12.3 

i.  » 

o.  r 

5.8 

8.9 

0.  2 

II.  3 

2.2 

7.6 

Pasture . 

-1.2 

13.  1 

15.0 

19. 8  14.  3 

13.  1 

11.7 

27.  \ 

29.  V 

6.  1 

10.  4 

31.3 

17.  S 

27. 8. 
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Truck  crops . 

.8 

2.7 

3.2 

8.2  5.  t 

4.  i 

2.4 

3.4 

1.7 

1.8 

2.0 

3.5 

5. 1 

1.0 

3.2 

Corn,  hops  and  beans _ 

4.9 

9.2 

6.8 

3.6 

5.3 

5.4 

9.7 

11.7 

9.4 

9.4 

13.7 

7.8 

7.3 

3.8 

7.0 

Grapes  and  small  fruits. .. 

.8 

1.9 

2.2 

.3 

••2 

.  1 

.3 

.4 

.5 

3.0 

1.0 

.8 

1.  1 

.  1 

.8 

Orchard . 

75.  3 

38.0 

12.4 

1.0 

1.0 

.6 

1.7 

.9 

3.0 

40.  5 

2.0 

15.7 

11.9 

21.8 

13.8 

Potatoes  . 

1.7 

4.4 

9.9  12.0 

4.0 

6.2 

8.5 

8.4 

9.4 

4.  1 

7.9 

4.9 

3.8 

6.3 

9.4 

M  Lscellaneous . 

.... 

.4 

.3 

3 

4 

.  7 

.2 

.1 

.2 

1.6 

.8 

.2 

.9 

.  7 

.8 

3385  It  will  be  noted  that  bulk  of  the  orchard  land  is  in  beats 
2. 3,  and  11.  Beats  2  and  3  are  located  in  the  vicinity  of  the 
town  of  Zillah  and  Beat  11  includes  the  Grandview  Orchard 
Tracts  near  the  town  of  Grandview.  Alfalfa  ranks  highest  in 
the  remaining  beats  and  is  the  highest  in  the  division  as  a  whole. 
In  the  latter  area  pasture  comes  second  and  orchard  crops  third. 
The  proportion  of  pasture  would  be  much  lower  in  the  supple¬ 
mental  lands  because  this  crop  makes  up  the  bulk  of  the  area,  with 
so-called  Washington  Irrigation  Company  water  rights.  The 
acreage  in  orchards  and  potatoes  is  relatively  greater  than  on  the 
project  as  a  whole.  Beats  2  and  3  show  the  largest  acreage  planted 
to  orchards,  and  the  bulk  of  the  irrigated  acreage  in  these  beats 
secures  its  water  under  supplemental  water  right  contracts.  On 
the  area  utilized  for  general  field  cropping  it  is  estimated  that 
approximately  15%  of  the  supplemental  contract  lands  are  ordi¬ 
narily  planted  to  potatoes,  as  compared  to  10  per  cent  for  the 
division  as  a  whole.  In  most  instances  when  commercial  orchards 
have  been  planted  they  cover  the  entire  tract. 
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Under  present  practices  in  the  Sunnyside  Division,  it  is  gener¬ 
ally  agreed  that  potatoes  are  given  the  heaviest  seasonal  irrigation. 
This  crop  is  irrigated  before  planting,  sometime  around  June  1st. 
After  this,  irrigation  is  delayed  as  long  as  possible,  usually  until 
the  last  week  in  June  or  the  first  in  July.  Irrigations  are  then 
resumed  and  continued  once  every  week,  or  in  some  cases  every  ten 
days,  until  the  growth  has  finished,  the  last  irrigation  gen- 

3386  erally  being  early  in  September.  About  the  only  variation 
in  this  program  is  that  in  the  case  of  the  very  sandy  soils 

it  may  be  necessary  to  start  irrigating  more  quickly  after  plant¬ 
ing.  Great  variation  occurs,  however,  in  the  amount  applied  per 
irrigation.  This  variation  was  found  to  occur  not  only  with  soil, 
but  with  the  ideas  of  the  irrigator.  Some  successful  potato 
growers,  after  building  the  soil  moisture  content  up  with  a 
thorough  heavy  initial  irrigation,  keep  it  thereafter  by  light  irri¬ 
gations,  using  as  large  a  head  in  each  furrow  as  is  practicable  with¬ 
out  resulting  in  erosion  and  turning  the  water  on  to  a  second  row 
as  soon  as  it  nas  reached  the  end  of  the  first.  Others  were  observed 
to  use  smaller  heads  in  each  furrow  and  to  keep  the  water  on  so 
long  that  the  upper  half  of  the  rows  would  have  subbed  between 
the  furrows  to  the  surface,  before  the  lower  end  had  sufficient 
water.  A  comparative  study  of  the  practices  of  different  potato 
growers  brings  out  the  fact  that  there  is  a  great  deal  of  over 
irrigation  practiced  with  this  crop.  Frequent  irrigations  are 
necessary  in  order  to  maintain  the  uniform  moisture  content 
necessary  for  the  production  of  a  uniform  marketable  product, 
but  the  amount  per  irrigation  need  not  be  more  than  half  that 
applied  by  many  of  the  growers. 

Alfalfa  is  generally  given  four  irrigations  per  season,  two  before 
the  first  cutting,  one  between  the  first  and  second  and  one  between 
the  second  and  third  cutting.  On  new  seeding  more  frequent  ap¬ 
plications  are  necessary  in  order  to  keep  the  soil  moist  near 

3387  enough  to  the  surface  to  supply  the  young  plant  roots.  Most 
of  the  grain  is  planted  as  a  nurse  crop  to  some  legume  and 

in  this  case  the  irrigation  requirement  is  that  of  the  young  alfalfa 
rather  than  of  the  nurse  crop.  Most  of  the  extremely  sandy  fields 
of  old  alfalfa  likewise  have  only  4  irrigations  per  season  but  fre¬ 
quently  it  is  necessary  to  use  twice  as  much  water  per  irrigation, 
in  order  to  cover  the  field,  than  is  the  case  with  a  fine  sandy  loam. 
One  case  was  observed,  for  instance,  where  a  farmer  was  irrigating 
a  coarse  sandy  soil.  Water  was  runing  in  furrows  in  about  as 
large  heads  as  was  possible  without  causing  erosion.  It  had  been 
running  in  these  furrows  for  over  five  hours  and  was  still  not 
more  than  60  feet  from  the  head  ditch.  The  soil,  as  far  as  the 
water  had  progressed,  was  cross-subbed  completely  to  the  surface. 

Truck  crops  are  variable  in  their  irrigation  requirement  but 
have  been  grouped  together  in  the  table  on  account  of  the  small 
acreage  involved.  Asparagus  is  often  grown  on  slightly  alkaline 
ground  with  a  high  water  table,  and  under  this  condition  is  a 
light  user  of  irrigation  water.  Melons  require  more,  particularly 
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in  the  heat  of  the  summer,  but  have  a  shorter  irrigation  season. 
Grapes  and  small  fruit  have  been  listed  separately  because  of 
needing  frequent  irrigations  during  the  period  when  the  fruit 
is  filling.  The  group  represented  by  com  and  hops  have  the 
lowest  seasonal  requirement  of  the  crops  grown.  It  is  the  general 
practice  to  irrigate  corn  before  planting  and  then  again  just  before 
tasseling  and  a  third  time  later  in  the  season. 

Orchards  have  a  moderate  water  requirement  from  the  stand¬ 
point  of  seasonable  demand  but  have  a  heavy  need  in  July 
3388  and  early  August,  and  make  less  satisfactory  use  of  early 
spring  water.  The  seasonal  requirement  of  clean  culti¬ 
vated  orchards  is  somewhat  lower  than  alfalfa.  When  cover  crops 
are  grown  the  requirement  is  slightly  higher. 

The  effect  of  irrigation  delivery  and  practice  on  water  duty. — 
On  all  but  the  rolling  lands,  where  small  irrigating  heads  are 
necessary  in  order  to  prevent  washing,  the  effect  of  the  continuous 
llow  delivery  and  practices  that  have  resulted  from  this  method 
lias  been  to  increase  the  irrigation  use  over  the  requirement  under 
a  rotation  system.  Most  of  the  reasons  have  been  pointed  out, 
but  these  may  be  summarized  as  follows:  Continuous  irrigation 
makes  it  impracticable  for  the  irrigator  to  give  his  water  attention 
except  at  intervals;  small  irrigating  heads  result  in  greater  trans¬ 
mission  losses  in  farm  ditches  and  flumes  and  increased  evapora¬ 
tion  losses  during  the  hot  months,  the  farmer  must  keep  ahead  of 
the  soil  requirements  for  water  and  can  irrigate  only  a  small  part 
of  each  crop  at  exactly  #ie  optimum  time;  sandy  lands  as  well  as 
the  heavier  types  must  be  irrigated  by  the  furrow  method  although 
on  the  former  soils  the  use  of  large  heads  and  flooding  in  strip 
borders  would  make  it  possible  to  cover  the  land  with  a  fraction 
of  the  amount  used  with  furrows. 

In  spite  of  its  disadvantages  in  the  case  of  the  lighter  textured 
soils,  the  continuous  flow  method  of  delivery  and  the  use  of  the 
corrugations  or  furrows  has  become  so  well  established  in  all  of 
the  area  that  the  recommendations  as  to  water  duty,  appear- 
33S9  ing  later  in  this  report,  are  made  on  the  basis  of  a  continua¬ 
tion  of  the  present  methods.  The  irrigation  system  is 
designed  for  this  method  and  the  farmers  have  laid  out  their 
farms  and  head  works  for  the  use  of  small  heads.  Also  the 
system  is  so  well  established  that  there  would  he  little  likelihood 
of  the  water  users  agreeing  to  a  change.  The  duties  recom¬ 
mended,  however,  are  necessarily  lower  tnan  would  otherwise  be 
the  case. 

DUTY  OF  WATER  CLASSIFICATION 

A  preliminary  study  of  conditions  in  the  field  and  of  irrigation 
use  records  showed  that  no  one  duty  would  apply  to  all  of  the 
supplemental  contract  lands.  These  lands  naturally  divide  into 
five  classes  on  the  basis  of  their  water  requirement,  the  difference 
being  in  conditions  of  soil,  ground  water,  topography  or  combina¬ 
tions  of  such  conditions.  The  duty  classes  are  described  in  the  fol- 
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lowing  paragraphs  and  are  listed  in  the  order  of  increasing  irriga¬ 
tion  requirement.  This  classification  has  no  connection  with  the 
productive  value  of  the  land  but  is  entirely  on  the  basis  of  irriga¬ 
tion  requirement. 

Duty  Class  No.  1. — In  this  class  are  included  areas  which  are  so 
badly  water  logged  during  the  irrigation  season  that  but  little 
irrigation  water  is  required  or  used  on  them.  The  soil,  in  all  but 
a  few  cases  of  very  wet  sandy  land,  is  from  fine  sandy  loam  to  silty 
clay  loam  in  texture  and  is  from  slightly  rolling  to  flat  in  topog¬ 
raphy.  Seepage  conditions  appear  to  have  reached  a  very  stable 
condition  but  there  are  cases  in  which  drains  can  be  constructed 
and  the  water  table  lowered.  Also  in  a  limited  number  of  in- 
3390  stances  blue  grass  could  be  seeded  in  to  replace  salt  grass  and 
in  both  cases  the  water  requirement  would  then  be  increased 
to  that  of  Duty  Class  No.  2.  Class  1  is  therefore  considered  to  be, 
at  least  in  part,  potential  Class  2. 

Duty  Class  No.  2. — This  class  includes  extensive  areas  of  low 
lying  land  of  smooth  topography  which  is  regularly  cropped  and 
irrigated  but  is  subbed  from  tne  ground  water  enough  to  decrease, 
to  a  limited  extent,  the  amount  of  surface  irrigation  required.  The 
soil  varies  in  texture  from  sandy  loam  to  silty  clay  loam,  is  of 
reasonably  good  depth,  and  has  a  high  water  holding  capacity. 
( Parts  of  soil  types  A,  B,  C,  D,  and  E— page  9.)  Practically  all  of 
this  land  has  been  provided  with  drains  but  the  water  table  remains 
high  enough  during  the  irrigation  season  for  some  subbing  to  take 

Elace.  There  is  every  indication  that  ground  water  conditions 
ave  reached  a  very  stable  condition  and  the  water  table  will 
be  more  apt  to  raise  than  to  lower  in  the  future. 

Duty  Class  No.  3. — In  this  class  is  placed  all  the  land  of  good 
depth  (generally  in  excess  of  6  feet)  which  is  fine  sandy  loam  or 
heavier  in  texture,  where  the  irrigation  requirement  is  not  appre¬ 
ciably  decreased  on  account  of  subbing  from  the  ground  water. 
The  topography  is  gently  rolling  to  rough,  although  a  small  acreage 
occurs  on  the  tops  of  fairly  wide  ridges  which  is  smooth.  (Prac¬ 
tically  all  soil  type  A,  page  9.)  Small  areas  of  compact  alkaline 
soils  (grease wood  lands)  while  different  from  the  more  typical 
areas  in  this  class  have  likewise  been  included  because  the 
3391  slow  permeability  of  the  soil  has  increased  the  irrigation  re¬ 
quirement  over  that  recommended  for  Duty  Class  2.  This 
class  is  the  most  extensive  in  area  and  has  the  highest  productive 
value  of  any  of  the  classes  recognized.  It  includes  practically  all 
of  the  area  in  fruit  and  the  most  valued  potato  land. 

Duty  Class  No.  4. — This  type  is  made  up  of  well  drained  soils 
of  fine  sandy  loam  to  silt  loam  texture  which  are  less  than  three 
feet  in  depth  above  gravel  or  basalt  rock.  This  class  is  limited 
entirely  to  the  two  types  of  soil  designated  as  types  B  and  C  in  the 
soils  discussion  (Page  10).  These  types  are  found  in  the  portion 
of  the  project  lying  east  of  Grandview.  This  soil  is  readily  irri¬ 
gated  and  has  a  good  water  holding  capacity  per  foot  of  soil  but  on 
account  of  the  shallow  depth  the  total  capacity  is  so  limited  that 
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it  is  necessary  to  irrigate  frequently.  Also  there  is  a  certain  amount 
of  unavoidable  loss  through  percolation  to  the  underlying  "ravels. 

Duty  Class  No.  5. — This  class  includes  well  drained  sandy  soils 
described  as  soil  types  C  and  F.  The  irrigation  requirement  is 
heavy.  While  this  is  due  in  part  to  a  lower  water  holding  capacity, 
it  is  primarily  the  result  of  excessive  percolation  losses  incident  to 
distributing  the  irrigation  water  over  the  land  in  furrows  and  with 
small  irrigating  heads.  More  variation  occurs  in  this  class  than  in 
any  of  the  others  because  of  variation  in  depth  to  heavy  subsoil 
layers  and  to  differences  in  topography.  This  variation  occurs  in 
individual  fields  as  well  as  between  different  tracts.  It  is  be- 
3392  lieved,  however,  that  the  duty  recommended  will  meet  the 
average  farm  requirement  in  practically  all  cases. 

The  water  duty  to  be  recommended  for  each  class  has  been 
determined  primarily  by  a  critical  study  of  the  record  of  use  on 
the  “old  Supplemental”  and  “Special  Supplemental  Lands,”  the 
“late  supplementals”  bein"  omitted  from  this  study  because  of  the 
irregular  and  short  length  of  record  since  the  latter  lands  have 
been  irrigated  under  supplemental  contracts.  Conclusions,  drawn 
from  the  consideration  of  irrigation  water  used,  have  been  checked 
by  theoretical  considerations  and  comparisons  with  the  record  of 
use  in  other  units  of  the  Sunnyside  Division  where  conditions 
were  comparable. 

Irrigation  Use  Records. — The  scheduled  monthly  deliveries  for 
the  Sunnyside  Division  in  per  cent  of  total  are  compared  in  the 
following  tabulation,  with  the  actual  deliveries  during  the  10-year 
period,  1922-1931  inclusive. 


Scheduled 

deliveries 

Actual 

deliveries 

Scheduled 

deliveries 

Actual 

deliveries 

March . . 

Percent  of 
total 

0 

Percent 

1.03 

July  . . 

Percent  of 
total 

18.3 

10.7 

Percent 

18.37 

April _ _ 

13.3 

11.51 

August _ _ 

17.50 

May . . . 

15.0 

18. 48 

September . 

11.7 

11.03 

June . 

18.3 

17.45 

October _ _ 

5.7 

3. 07 

Actual  deliveries  have  varied  from  the  schedule  because  or  the  fact 
that  there  has  always  been  uncontrolled  flow  in  the  Yakima  River 
during  the  spring  months.  In  order  to  forestall,  as  much  as  pos¬ 
sible,  the  effect  of  possible  shortages  during  the  summer,  wlien 
st  orage  is  depended  upon,  it  has  been  the  practice  to  make 
3393  the  greatest  possible  use  of  the  spring  run  off.  In  so  far  as 
possible  from  the  standpoint  of  canal  and  lateral  capacity, 
the  water  users  have  been  unrestricted  in  the  amounts  of  water 
used  up  until  the  time  when  it  became  necessary  to  divert  from 
the  storage  reservoirs,  which  had  generally  been  June  1st  or  later. 
In  fact  they  have  been  encouraged  to  make  a  maximum  use  of 
the  irrigation  supply  during  the  early  months.  As  has  been  indi¬ 
cated  the  primary  reason  for  this  practice  has  been  to  get  the  land 
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irrigated  early  in  the  season  and  to  forestall  to  the  greatest  extent 
possible  the  results  of  any  possible  shortage  in  storage.  A  second¬ 
ary  reason  has  been  the  desirability  of  getting  the  distribution 
system  fully  primed  and  the  water  spread  to  the  various  deliveries 
in  advance  of  the  period  of  greatest  irrigation  requirement.  Ac¬ 
cording  to  the  Irrigation  Manager,  it  requires  at  least  three  weeks 
from  the  time  water  is  first  diverted  in  the  spring  before  it  can  be 
made  available  at  all  of  the  turnouts.  This  condition  is  readily 
understood  when  it  is  realized  that  there  are  700  miles  of  canals 
and  laterals  in  the  system  and  that  these  have  a  capacity  based  on 
the  requirements  for  continuous  flow  and  therefore  nave  very  little 
flexibility.  The  policy  followed  has  undoubtedly  been  justified  by 
the  conditions  of  water  supply  and  has  resulted  in  the  most  efficient 
use  of  storage  facilities,  but  at  the  same  time  it  has  had  the  effect 
of  lowering  the  water  duty  from  the  standpoint  of  annual  use. 

Average  use  records  for  the  Old  Supplemental  Lands  and  the 
Special  Supplementals  are  tabulated  by  classes  in  the  following 
table. 

3394  Table  3. — Average  use  of  irrigation  water  in  acre  feet  per 
acre  for  the  year  and  for  the  peak  month  of  July 

A.  OLD  SUPPLEMENTAL  CONTRACT  LANDS 


Beat  No. 

Class  1 

Class  2 

Class  3 

Class  4 

Class  5 

July 

Year 

July 

Year 

July 

Year 

July 

Year 

July 

Year 

2  __  _ 

.64 

2.88 

.69 

3.76 

d 

MBM 

.74 

4.36 

1.08 

6.43 

4  . . . 

.33 

1.56 

.54 

2.88 

.66 

3. 11 

EB 

.91 

W  +  'A 

5  . 

.48 

1.18 

.56 

2.83 

3.89 

.94 

KX.'i] 

ft  _ 

.33 

1.49 

.54 

2.64 

.67 

3.54 

.38 

1.53 

.55 

2.75 

.68 

3.68 

8  . 

B  71 

4.02 

.94 

5.04 

1.45 

■tTmI 

0  _ _ _ 

.43 

1.89 

ll 

3.06 

.70 

3.62 

.89 

4.79 

.39 

1.  Cl 

■  Xf 

2.70 

.71 

3.66 

.89 

4.23 

^wXv] 

2.78 

.74 

3.72 

.93 

5.11 

■  ~ta 

3.15 

.82 

4.69 

1.01 

5.71 

.51 

1.82 

.60 

2.75 

.70 

3.66 

.86 

4.61 

.83 

4.56 

14  . 

.61 

3.02 

.72 

3.89 

4.71 

15  . 

.64 

3.26 

3.55 

.69 

4.15’ 

Total . 

.39 

1.59 

.57 

2.88 

.74 

3.98 

.85 

4.66 

1. 21 

6.74 

Total  average  use  per  acre,  .73  ac.  ft.  in  July  and  3.87  ac.  ft.  for  the  year. 


B.  SPECIAL  SUPPLEMENTAL  CONTRACT  LANDS 


Class  1 

Class  2 

Class  3 

Class  4 

Class  5 

July 

Year 

July 

Year 

July 

Year 

July 

Year 

July 

Year 

.36 

1.58 

.53 

2.68 

.72 

3.68 

.84 

5.71 

Total  average  use  per  acre,  .02  ac.  ft.  in  July  and  3.10  ac.  ft.  for  the  year. 

I 
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In  the  case  of  the  Old  Supplemental  the  records  are  divided  by 
ditch  rider’s  beats.  This  has  been  done  in  order  to  compare  the 
use  in  different  parts  of  the  project  and  has  the  added 

3395  advantage  of  being  comparable  with  the  table  showing  the 
crop  distribution,  this  being  likewise  summarized  by 

“beats.”  The  average  use  for  the  peak  month  of  July  is  shown 
as  well  as  the  average  annual  use.  The  annual  figures  represent 
ihe  average  for  the  years  1922,  1923,  1924,  1925,  1926,  1927,  1928, 
and  1931,  while  the  July  record  represents  an  average  for  the 
years  1922,  1927,  1928,  and  1931. 

The  figures  in  the  table  represent  32,193  acres  divided  into  1980 
tracts.  The  area  in  the  determination  totals  36,550  acres  but  the 
use  on  late  supplemental  contract  areas  was  not  tabulated  and  the 
record  from  certain  other  tracts  was  omitted  from  the  averages, 
where  on  account  of  idle  land,  a  combination  of  classes  under  the 
same  measurement,  or  apparent  inaccuracy  of  the  records,  the 
figures  appeared  to  be  unrepresentative  of  actual  practice.  The 
per  acre  use  has  been  calculated  on  the  basis  of  irrigable  acreage 
of  contract  areas  receiving  water  and  since  only  records  that  were 
completely  out  of  line  were  omitted,  some  slight  discrepancy  has 
resulted.  It  will  be  noted,  for  instance  that  in  beat  13,  the  average 
use  for  duty  Class  4  exceeds  slightly  the  use  on  Class  5.  A  check 
on  the  field  notes  shows  that  there  was  considerable  idle  land  on 
tracts  placed  in  Class  5  while  practically  all  the  Class  4  land 
was  farmed,  so  that  this  condition  would  not  hold  true  for  the 
land  actually  irrigated. 

It  will  be  noted  that  the  amounts  used  in  the  peak  month,  July, 
correspond  more  nearly  to  the  percentage  for  that  month  in  the 
theoretical  schedule  of  deliveries  than  was  the  case  with  the  proj¬ 
ect  as  a  whole  (see  page  26).  This  condition  can  be  ac- 

3396  counted  for  in  two  ways.  In  the  first  place,  the  public 
notice  lands  pay  for  excess  over  the  scheduled  use  during 
the  months  of  June,  July,  and  August  while  under  the  old 

supplemental  contracts  water  users  are  given  the  privilege  of  using 
needed  excess  without  additional  charge  at  any  time  in  the  year. 
Secondly  the  bulk  of  the  commercial  orchards  are  on  supplemental 
lands  and  it  has  been  found  to  be  less  advantageous  to  use  early 
water  on  orchards  than  has  been  the  case  under  general  crop 
farming. 

The  comparison  between  the  amounts  used  by  special  supple¬ 
mental  lands  and  old  supplemental  lands  is  of  importance  because 
in  common  with  the  public  notice  lands  the  Special  Supplemental 
are  required  to  pay  $1.50  per  acre  foot  for  excess  during  the 
months  of  June,  July  and  August.  It  will  be  noted  that  the 
“special  supplemental”  have  used  consistently  less  irrigation 
water  than  have  the  “old  supplemental”  lands,  and  that  the 
difference  is  more  marked  in  classes  which  have  used  the  largest 
quantities. 


MAZINE  Z.  AXD  JOSIE  R.  FOX  ET  AL.  VS.  HAROLD  L.  ICKES  251 

The  records  of  use  for  the  ten-year  period  1922  to  1931  for  the 
Sunnyside  Division  as  a  whole  are  given  in  the  following  table. 
The  application  of  this  record  is  complicated  by  the  fact  that  lands 
with  so  called  Washington  Irrigation  Company  rights  constituting 
7%  of  the  area  are  limited  to  a  maximum  delivery  of  one  second 
foot  to  each  160  acres,  and  by  the  fact  that  pumping  districts, 
constituting  17%  of  the  area  have  been  limited  to  amounts  which 
have  generally  been  too  small  to  produce  maximum  returns, 
3397  by  reason  of,  first,  an  insufficient  supply  having  been  con¬ 
tracted  for  and,  second,  by  shortage  in  power  water.  It 
will  be  noted  that  the  average  use  of  the  project  as  a  whole  is  .49 
acre  foot  less  than  for  the  Old  Supplemental  Contract  areas  and 
.22  greater  than  the  average  use  for  the  Special  Supplemental. 
The  use  in  July,  however,  is  .11  acre  foot  greater  in  the  case  of 
the  Old  Supplemental  while  the  July  use  on  the  Special  Supple¬ 
mental  is  identical  with  the  project  average. 

Table  3. — Use  of  iirigation  water — Sunnyside  division,  1922  to  1931 


[Acre  feet  per  acre  delivered*  basis  of  area  of  holdings  irrigated] 


1922 

1925 

1926 

1927 

1928 

1929 

1930 

1931 

10  yr. 
Ave. 

March . 

0.03 

0.08 

0. 01 

0. 01 

0. 01 

0.03 

0. 16 

.035 

April . 

6.15 

0. 36 

0. 45 

0.43 

0.50 

0. 35 

0. 31 

0. 35 

0.52 

C.  49 

.391 

May . . 

0.  57 

0.59 

0.58 

C.  51 

0.60 

0.63 

0.64 

0.64 

0.68 

0.70 

.624 

June . 

0.58 

0.  55 

0.61 

0.60 

0.55 

0.59 

0.62 

0.59 

0.62 

0.58 

.589 

July . 

0.02 

0.61 

0.03 

Mil 

0.  00 

0.63 

0.64 

0.63 

0.65 

0.56 

.621 

August . 

0. 59 

0.00 

0.60 

0.62 

0.52 

0.62 

0.62 

0.62 

C.  63 

C.  51 

.593 

September . 

0.  42 

0. 43 

0.33 

0.41 

E3 

0. 39 

0.  42 

0. 48 

0. 47 

0.36 

.324 

October . 

0.21 

0. 12 

0.11 

0.12 

0. 07 

0. 12 

0.15 

0.16 

0.18 

C.  10 

.134 

Year . 

3.14 

3.26 

3.34 

3. 45 

3.15 

3.34 

3.41 

3.48 

3.78 

3. 46 

3.38 

•Measurement  at  lateral  headings  less  15%  for  losses. 


The  record  of  deliveries  to  the  various  pumping  districts  of  the 
Sunnyside  Division  is  given  in  the  following  table  together  with 
the  contract  duties  of  each.  The  use  in  the  case  of  these  districts 
may  be  considered  approximately  the  minimum  for  the  reason 
that  the  measurements  are  for  the  districts  as  a  whole  and  the  per 
acre  averages  are  on  the  basis  of  total  irrigable  acreage.  All  of 
these  districts  have  some  idle  land.  Also  the  amounts 
3398  received  have  been  somewhat  lower  than  would  be  required 
for  maximum  yields  as  is  attested  by  the  fact  that  part  of 
the  districts  have  contracted  for  additional  water  and  others  have 
indicated  a  desire  to  contract  for  more  water  provided  arrange¬ 
ments  can  be  made  to  purchase  cheap  power  for  pumping  the 
additional  supply. 
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Tabi.e  6. — Irrigation  use  by  pumping  districts,  Sunnyside  division 

[Annual  use  in  acre  feet  per  acre] 


Outlook 

Snipes 

Grandview 

Prosser 

Sunnyside 

Granger 

1922  . 

3.39 

3.89 

3.48 

3.57 

4.56 

1923 . 

3.34 

4.02 

a  48 

a  70 

4.59 

1924 . 

3.19 

3.63 

3.38 

ass 

4.49 

6.99 

1925  . 

3. 42 

3. 77 

3.37 

3.57 

4.96 

5.06 

1926  . 

3.23 

3.62 

3. 34 

3.64 

4.34 

5.02 

1927  . 

3.29 

3.82 

3.49 

3.80 

4.63 

4.57 

1928 . 

4.25 

4. 10 

3.56 

3.S5 

5. 21 

4.26 

1929 .  . 

3.39 

4.35 

3.83 

3. 91 

5. 14 

4. 15 

1930  . 

3. 39 

4. 51 

3.97 

3.95 

5.10 

4.03 

1931  . 

3.  If. 

4.14 

3.75 

3.S9 

4.8i 

4.28 

Avc.  at  pump.  . 

3.40 

3.98 

3.56 

3.75 

4.79 

4.79 

Average*  delivered . 

2.89 

3.38 

3.03 

3.19 

4.07 

4.07 

•Losses  from  point  of  delivery  estimated  at  15%. 

Average  Duty  cf  Districts  4.04  acre  feet  per  acre  at  point  of  delivery  to  districts. 

Average  Duty  of  Districts  3.43  acre  feet  per  acre  at  land. 

No  regular  summaries  of  use  have  been  made  for  Public  Notice 
lands  (Those  with  water  rights  under  the  terms  of  the  Reclama¬ 
tion  Act) .  Harding  reports  that  the  total  of  such  lands,  exclusive 
of  those  using  less  than  2  acre  feet,  (21,910  acres,)  used  an 
average  of  3.65  acre  feet  per  acre  in  1916.  The  Irrigation 
3399  Manager  of  the  Sunnyside  Division,  Mr.  M.  D.  Scroggs, 
reports  that  in  1929  the  average  use  for  public  notice  lands 
was  4.09  acre  feet.  The  amounts  are  not  out  of  line  with  the 
averages  reported  herein  for  the  supplemental  contract  areas. 


WATER  DUTY  RECOMMENDATIONS 

The  acreage  in  each  water  duty  class  together  with  the  duty 
recommended  for  each  class  and  tlie  total,  is  summarized  in  Table 
7.  The  recommendations  are  based  on  a  critical  study  of  the  use 
records  in  the  light  of  the  particular  conditions  of  water  delivery, 
size  of  irrigating  heads,  crop  diversity  and  other  conditions  of 
irrigation  in  the  Yakima  Valley  as  discussed  earlier  in  this 
report.  The  amounts  are  sufficient  for  orchards  with  cover  crops, 
and  for  any  reasonable  combination  of  field  crops  that  are 
grown  in  the  locality.  They  are  sufficient  for  the  entire  acreage 
in  alfalfa  and  are  as  high  as  are  used  for  potatoes  by  the  best  irri¬ 
gators.  Where  large  potato  acreages  are  grown  with  as  heavy 
irrigations  as  are  now  used  by  many  of  the  irrigators,  it  will  be 
necessary  for  the  area  in  this  crop  to  be  balanced  by  an  equal  area 
of  some  low  water  requirement  crop  such  as  corn.  The  amounts 
recommended  are  not  high  enough  for  large’ acreages  of  bluegrass 
pasture  on  well  drained  soils.  Sweet  clover  and  certain  other 
pasture  mixtures,  however,  have  a  carrying  capacity  which  is 
equal  or  higher  than  bluegrass  and  it  is  accepted  as  good  prac¬ 
tice  by  the  better  type  farmer  that  bluegrass  should  be  limited  to 
use  on  lands  which  have  some  subbing  from  the  ground  water 
table. 
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3400  Table  7. — Recommended  water  duty  for  classes  and  acreage  of  each 


Area— acres 

Duty  rec- 

Duty  class 

Old  sups. 

Special 

sups. 

Late  sups. 

Total 

acre  ft.  per 
acre 

No.  1* . 

842. 13 

251.32 

1,093.45 

2 

No.  2 . 

9,419.87 

2,694.22 

887.04 

13, 001.13 

3 

No.  3 . 

13,426.26 

1,644. 14 

687.97 

15,830.37 

3*4 

No.  4  . 

2,202.26 

150.52 

203.36 

2, 556. 14 

4 

No.  5 . 

2, 757. 88 

297.00 

136.99 

3,192.47 

5 

Total  &  averages  . 

28, 720. 40 

5,037.80 

1,915. 36 

35,673.56 

3.44 

•Temporary  class  would  be  ‘‘2"  with  drainage  and  change  In  cropping. 


The  recommendations  as  to  duty  are  made  with  the  understand¬ 
ing  that  water  will  be  delivered  in  accordance  with  the  schedule 
now  accepted  on  the  project  i.  e.,  13.3%  in  April,  15%  in  May, 
18.3%  in  June,  18.3%  in  July,  1G.7%  in  August,  11.7%  in  Septem¬ 
ber  and  6.7%  in  October.  The  amounts  recommended  will  not  be 
sufficient  if  deliveries  for  the  period  June  15  to  September  15  are 
reduced  below  the  above  schedule.  It  is  possible  that  a  slightly 
higher  duty  might  be  justified  if  a  still  larger  percentage  were 
delivered  in  the  summer,  particularly  during  the  period  July  15 
to  August  15.  It  appears,  however,  that  tlie  present  schedule 
makes  a  more  advantageous  use  of  the  spring  runoff  and  required 
a  minimum  amount  of  storage.  For  this  reason  no  change  is 
recommended. 

It  will  be  noted  that  the  recommended  duty  represents  a  larger 
amount  per  season  than  has  been  used  in  the  case  of  Duty  Classes 
1  and  2.  This  is  because  both  of  these  classes  are  affected  by 
3401  subbing  from  the  ground  water  table  which  lowers  the  irri¬ 
gation  requirement,  particularly  during  the  latter  part  of 
the  irrigation  season.  The  amounts  used,  and  required  until 
about  the  middle  of  August  are  as  high  as  would  be  represented 
by  the  annual  duties  recommended  during  the  early  part  of  the 
irrigation  season.  The  total  water  required,  however,  for  the 
area  in  these  two  classes  may  be  slightly  less  than  is  represented  by 
the  duty  recommended. 

Duty  Class  Xo.  3  may  be  considered  to  have  the  basis  water  re¬ 
quirement  of  the  area,  classes  1  and  2  requiring  less  water  on  ac¬ 
count  of  subbing,  and  classes  4  and  5  requiring  more  water  be¬ 
cause  of  the  shallow  or  sandy  nature  of  the  soil.  The  use  on  No. 
3  lands  with  old  supplemental  contracts  has  averaged  3.98  acre 
feet,  and  on  the  special  supplementals  it  has  averaged  3.68  acre 
feet,  exceeding  the  duty  .48  and  .18  acre  foot  per  annum  respec¬ 
tively.  This  difference  represents,  in  the  opinion  of  the  under¬ 
signed,  excess  irrigation  water  which  was  used  but  was  not  ac¬ 
tually  required  in  order  to  mature  satisfactory  crops.  The  exces¬ 
sive  use  was  noted  particularly  in  the  land  under  beats  3,  8  and 
12  and  the  field  observations  in  this  respect  were  confirmed  by  the 
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use  record,  which  it  will  be  noted  is  materially  higher  than  on 
land  in  the  same  class  on  other  beats.  The  higher  use  in  Beat  3 
may  be  due  in  part  to  the  fact  that  the  land  is  more  uneven  than 
average  and  in  beats  8  and  12  the  heavy  use  results  from  the  fact 
that  the  laterals  contain  the  tail-water  from  direct  connected 
pumping  systems  supplying  the  Outlook  and  Snipes  Mountain  Ir¬ 
rigation  Districts.  Power  water  in  advance  of  the  actual 

3402  needs  of  the  lower  lying  country  has  been  required  with 
the  result  that  larger  amounts  of  irrigation  water  were  used 

under  the  lower  ditches  than  was  actually  required.  Further  rea¬ 
sons  for  the  duty  recommended  are  given  in  the  “theoretical  discus¬ 
sion”  which  will  follow  in  later  paragraphs. 

There  is  still  greater  divergence  between  the  recommendations 
for  duty  class  5  and  the  record  of  actual  use  on  the  lands.  The 
amount" recommended,  however,  is  believed  to  be  ample  even  with 
ihe  present  furrow  system  of  irrigation  which  is  not  well  suited 
to  such  coarse  textured  soil.  It  may  be,  however,  that  it  will  be 
necessary  for  quite  a  number  of  farmers  to  shorten  the  runs  to  a 
length  that  will  permit  irrigation  with  less  deep  percolation  loss 
than  with  the  present  wasteful  practice.  In  the  vicinity  of  Pasco 
and  Kennewick  where  the  irrigated  soils  are  very  sandy  it  has 
been  found  necessary  to  reduce  the  length  of  run  to  220  feet 
whereas  in  the  Sunnyside  Valley,  330  feet  is  the  general  minimum. 
Fortier  and  Young*  report  that  “the  results  of  experiments  con¬ 
ducted  by  the  Bureau  of  Public  Roads  in  cooperation  with  the 
State  Land  Board  of  Idaho  on  porous  gravelly  soils  near  Rigby, 
Idaho,  showed  that  the  quantity  of  water  used  in  a  single  irriga¬ 
tion  or  throughout  the  season  increased  as  the  length  of  run  in¬ 
creased.  In  one  case  when  the  run  was  reduced  from  2.560  feet  to 
853  feet,  a  saving  of  28%  of  the  water  applied  was  effected ;  in 
another  case  when  it  was  reduced  from  2.570  feet  to  428  feet  there 
was  a  saving  of  32  percent ;  while  in  a  third  case  when  the  run  was 
reduced  from  2,359  to  337  feet  there  was  a  saving  of  over  90 
percent.” 

3403  In  a  few  cases  land  in  Duty  Class  C  has  apparently  used 
less  water  than  is  now  recommended.  This  apparent  dis¬ 
crepancy  is  explained  by  the  fact  that  only  a  part  of  the  irrigable 
acreage  on  such  tracts  has  been  irrigated  in  most  years,  so  that 
the  use  per  acre  as  reported  is  less  than  was  used  on  the  part 
of  the  farms  actually  irrigated. 

THEORETICAL  CONSIDERATIONS 

The  irrigation  requirement  of  any  plant  is  the  product  of  the 
number  of  irrigations  needed  and  the  amount  of  water  required 
per  irrigation.  It  was  pointed  out  in  the  discussion  on  crops  that 
on  land  in  Duty  Class  No.  3  old  alfalfa  needs  four  irrigations  per 


•Fortier.  Samuel,  and  Young,  Arthur  A..  Irrigation  Requirements  of  the  Arid  Lands 
of  the  Columbia  River  Basin,  U.  S.  D.  A.  Tech.  Bui.  200. 
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season,  orchards  with  a  cover  crop  are  largely  limited  by  the  re¬ 
quirements  of  the  cover  crop  but  may  need  one  additional  water¬ 
ing  later  in  the  season,  making  a  total  of  five  irrigations.  New 
altalfa  may  need  two  more  light  irrigations  than  old  alfalfa  or 
the  equivalent  of  five  full  irrigations.  Potatoes  require  frequent 
irrigations  but  since  all  but  the  first  two  are  applied  when  the  soil 
profile  is  already  high  in  moisture,  the  amount  per  irrigation 
should  be  much  less  than  for  alfalfa  and  the  total  per  season  should 
not  be  more  than  the  equivalent  of  five  full  altalfa  irrigations. 
Corn  requires  but  three  irrigations  and  sweet  clover  pasture  about 
the  same  as  old  alfalfa.  In  fact,  five  full  irrigations  for  the  farm 
per  year  should  be  sufficient  for  orchard  with  cover  crop,  for  al¬ 
falfa,  or  for  any  reasonable  diversification  of  field  crops. 

3404  Messrs.  Scofield  and  Wright*  report  the  results  of  experi¬ 
ments  in  the  water  relations  of  the  fine  sandy  loam  soil  of 

the  Prosser  Experiment  Farm  in  the  lower  Yakima  Valley.  This 
soil  is  not  as  fine  textured  as  the  land  in  the  vicinity  of  Zillah  but 
is  typical  of  the  larger  part  of  the  land  placed  in  Duty  Class  No.  3. 
These  experiments  show  the  Prosser  soil  to  contain  16  inches  of 
water  in  the  surface  6  feet  when  fully  irrigated.  After  the  crop 
has  absorbed  all  of  the  available  supply  there  is  still  five  inches 
left.  Since  it  is  not  good  practice,  however,  to  postpone  irrigation 
until  all  the  available  water  has  been  absorbed  by  the  crop,  it  is 
likely  that  when  indications  are  that  irrigation  is  needed,  there 
probably  remains  at  least  ten  inches  in  the  root  zone,  leaving  a 
capacity  of  from  four  to  six  inches  for  each  irrigation,  provided 
none  is  lost  by  deep  percolation  or  surface  runoff. 

Papers  by  the  Duty  of  Water  Committee  of  the  Irrigation  Divi¬ 
sion.  American  Society  of  Civil  Engineers**  have  indicated  that 
an  efficiency  of  60%  or  losses  of  40%  over  consumptive  use,  rep¬ 
resented  good  practice.  They  define  consumptive  use  as  “The 
quantity  of  water,  in  acre  feet  per  cropped  acre  per  year  absorbed 
by  the  crop  and  transpired  or  used  directly  in  building  of  plant 
tissue,  together  with  that  evaporated  from  the  crop  producing 
land.”  Fortier  and  Young  in  the  bulletin  previously  referred  to, 
take  tlie  permissible  losses  at  30  percent  of  the  total.  Five 

3405  irrigations  at  five  inches  each  equals  25  inches  which  may 
be  taken  as  reasonable  consumptive  use  for  land  in  Duty 

Class  No.  3.  At  60%  efficiency  this  would  represent  a  field  duty  of 
42  inches  and  at  70%  efficiency  it  would  represent  36  inches.  These 
figures  are  for  irrigated  acreage  whereas  the  duty  of  3.5  acre  feet 
recommended  for  Duty  Class  No.  3  is  on  the  basis  of  irrigable 
acreage.  There  is  therefore  very  good  correlation  between  duty 
arrived  at  by  a  study  of  the  use  records  and  that  which  would 
be  considered  reasonable  on  the  basis  of  water  holding  capacity 
and  assumed  reasonable  rates  of  efficiency. 


•The  Vater  Relations  of  Yakima  Valley  Soils.  Scofield.  Carls  S.  and  Wright, 
Coulsou  C..  Journal  of  Aer.  Research.  V.  37.  No.  2.  Washington.  D.  C..  July  IS,  1928. 

••American  Society  of  Civil  Engineers’  Transactions.  V.  04.  p.  1349  (1030)  and 
other  papers. 
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It  is  believed  that  the  consumptive  use  for  the  sandy  soils  in 
Duty  Class  5  would  be  only  slightly  higher  but  that  the  efficiency 
would  be  considerably  lowered.  On  this  basis,  a  duty  of  5  acre  feet 
with  a  consumptive  use  of  30"  would  represent  approximately 
50%  efficiency.  It  is  believed  that  this  is  as  high  an  efficiency  be 
attained  by  any  large  group  of  farmers  on  the  sandy  soils  of  the 
project  under  a  system  of  continuous  flow  delivery,  using  small 
irrigation  heads,  and  with  furrow  irrigation. 

♦  *  * 

3458  Review  of  Investigation  of  Reasonable  Duty  of  Water 

Supplemental  Contract  Lands,  Sunnyside  Division, 
Yakima  Project,  Washington 

By  W.  L.  Powers,  Consulting  Reclamation  Economist 
February  22,  1932 

3459  After  a  recent  review  of  cases  involving  determination 
of  the  duty  of  water  in  water-right  adjudications,  a  Com¬ 
mittee  of  which  the  writer  was  a  member  concluded  :*  “Determin¬ 
ing  agencies  are  guided  mainly  by  present  standards  of  reasonable 
practice  and  will  not  accept  a  standard  of  practice  which  is  not 
well  supported  by  rather  extensive  actual  use.” 

Use  may  be  greater  than  economic  duty. 

The  present  determination  is  based  on  extensive  local  use  rec¬ 
ords  and  measurements  under  practical  field  conditions,  supported 
by  a  detailed  land  classification,  some  technical  data  such  as  usable 
water  capacity  of  soils  concerned,  and  the  number  of  refills  re¬ 
quired  to  meet  needs  of  the  chief  crops  grown.  A  week  given 
to  inspection  of  the  field  work  during  the  duty  of  water  classifi¬ 
cation  and  a  review  of  the  report  prepared  by  Mr.  W.  W.  Johnston 
leads  to  the  view  that  the  findings  therein  included  have  a  well 
founded  practical  and  theoretical  basis,  are  logical  and  will  permit 
substantial  justice  to  be  accomplished  for  water  users  concerned. 
Numerous  cases  in  which  differences  in  rates  of  use  have  been 
established  due  to  differences  in  land,  may  be  found. 

Herein  is  presented  some  further  information  which  is  believed 
to  form  a  scientific  as  well  as  practical  basis  for  the  different  irri¬ 
gation  requirements  arrived  at. 

3460  soil  characteristics 

Profile  soil  samples  of  the  different  classes  of  land  on  Sunnyside 
Division  were  collected  before  concluding  the  field  inspection  and 
subjected  to  mechanical  analyses  in  the  laboratories  of  the  Oregon 
Agricultural  Experiment  Station.  Determinations  of  moisture 
equivalent  and  estimation  of  colloid  content  by  water  vapor 
absorption  under  standard  conditions  were  also  secured  through 
the  courtesy  of  the  U.  S.  Bureau  of  Chemistry  &  Soils. 


•Report  of  Duty  of  Water  Committee  of  the  Irrigation  Di vision.  Trans.  Amer.  Soc. 
of  Civil  Engineers  Paper  1620,  00  : 1074, 1927. 
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MECHANICAL  ANALYSES  OF  SUNNYSIDE  DIVISION  SOILS,  TABLE  I 

Mechanical  analyses  check  field  judgment  and  are  helpful  in 
estimating  usable  soil  moisture  capacity.  The  clay  content  of 
these  soils  is  rather  low.  Silt  and  finer  grades  of  sand  predomi¬ 
nate.  It  is  possible  that  with  very  thorough  dispersion  some  ma¬ 
terial  separated  as  silt  would  break  down  into  clay  particle  size. 
The  saline  flat  (Sample  4)  southwest  of  Sunnyside  is  heavy 
puddled  silt  loam.  The  rolling  loessial  bench  land  near  the  canal 
in  the  North  western  part  of  tne  Division  is  silt  loam.  Basaltic 
lands  east  of  Grandview  contain  more  fine  mineral  particles  and 
less  silt  than  the  heavier  types  near  Sunnyside.  In  the  loamy 
sand  on  the  ridges  medium  sand  is  the  particle  size  that  predomi¬ 
nates,  while  on  the  sandy  foot  slopes  fine  sand  is  the  chief  soil 
constituent.  Ability  of  these  soils  to  retain  usable  moisture  is 
affected  by  position  or  proximity  to  ground  water.  Organic  mat¬ 
ter  supply  is  rather  low  especially  in  sandier  types. 


3461  Table  I. — Mechanical  analyses  of  Sunnyside  division  soils 


© 

o 

g 

5 

Zfj 

Duty  class 

Soil 

Location 

Fine  gravel 

Coarse  sand 

Medium  sand 

Fine  sand 

Very  fine  sand 

Silt 

>> 

05 

5 

■ 

Per¬ 

cent 

Per¬ 

cent 

Per¬ 

cent 

Per¬ 

cent 

Per¬ 

cent 

Per¬ 

cent 

Per¬ 

cent 

i 

Basalt  gravel  land,  silty 
clay  loam,  well 
drained. 

Cl.  1939,  Sec.  31  W.  Q. 
Cor.  9  N.,  24  E. 

0.18 

0.12 

2.81 

22.38 

16.02 

36.41 

2 

Basalt  land,  silt  loam, 
well  drained. 

Cl.  2294,  Sec.  27,  NW  of 
SW  9,  N..  24. 

1.28 

1.22 

6.12 

14.24 

35.21 

17.48 

3 

Deep  medium  sand, 
rapid  drainage. 

Cl.  1292,  Sec.  11,  SE  Cor. 

9  N.,  22  E. 

7.58 

34.56 

33.05 

7.46 

8.61 

7.42 

4 

1 

Saline  silt  loam,  subbed. 

Cl.  1110.  Sec.  31  NW  of 
NE.  10  N.,  23  E. 

0.10 

1.  47 

6.89 

15. 81 

56.22 

16.51 

5 

3 

Loessial  bench,  silty 
loam,  well  drained, 
rolling. 

Cl.  2959.  See.  5,  E.  Q. 
Cor.  10N.f  21  N. 

MOl 

1.74 

1.32 

9.04 

11.28 

54.24 

20.18 

6 

•3 

Low  slope,  fine  loamy 
sand  subbed  some. 

Cl.  529,  Sec.  15,  EJ4,  10 
N..  21  E. 

BE 

0.25 

4.26 

59.76 

17.15 

9.64 

7.41 

•Would  bo  5  except  for  subbing. 


3462  MOISTURE  EQUIVALENT  AND  COLLOID  CONTENT,  TABLE  II. 

Moisture  equivalent  determinations  show  the  per  cent  mois¬ 
ture  retained  after  wet  soil  samples  are  subjected  to  contrifugal 
force  equivalent  to  1000  times  gravity  and  indicate  the  excess  mois¬ 
ture  capacity  of  soils.  Mr.  S.  T.  Harding  *  reported  the  moisture 
equivalent  of  soil  from  near  Sunnyside  similar  to  sample  4  as  20.9 
per  cent  and  sandier  types  similar  to  samples  3  and  6  and  7  and  11 
per  cent.  Dr.  C.  S.  Scofield  and  Mr.  C.  C.  Wright  **  reported  that 
soil  from  Prosser  Branch  Experiment  Station  which  is  slightly 


•Ilardlng.  S.  T..  Water  Requirement  of  Soils,  Sunnyside  Valley  Irrigation  Dis¬ 
trict.  Washington,  August.  1917. 

••Scofield,  C.  S.  &  Wright,  C.  C.,  The  Water  Relations  of  Yakima  Valley  Soils. 
Jr.  Agri.  Res.  37  :  6.7.  1928. 
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sandier  than  samples  1  and  2,  Table  I,  as  having  a  moisture  equiva¬ 
lent  of  approximately  16  per  cent.  A  similar  field  moisture 
capacity  was  found  one  day  after  irrigation  while  the  minimum 
field  moisture  content  before  irrigation  of  alfalfa  was  5  per  cent 
or  more.  Before  the  second  irrigation  the  mean  moisture  content 
was  5.62  inches  following  which  7.32  inches  was  stored  in  6  feet 
of  soil.  Harding  *  found  that  5  to  7  inches  of  usable  water  might 
be  stored  in  5  feet  of  the  soils  of  Sunnyside  Division. 

The  colloidal  fraction  imparts  absorptiveness  to  soil.  Clay  col¬ 
loid  absorbs  some  30  per  cent  moisture  and  organic  soil  colloid 
some  45  per  cent  moisture  from  moist  air  under  standard  condi¬ 
tions.  The  absorption  tests  with  samples  from  Sunnyside  Di¬ 
vision  indicate  that  the  clay  in  these  soils  is  largely  colloidal. 
There  appears  to  be  a  close  correlation  between  colloidality  and 
moisture  equivalent  or  usable  water  capacity  of  these  soils 
according  to  data  given  in  Table  II. 


34G3  Table  II. — Moisture  equivalent  and  colloid  content 


Soil 

Sample 

Depth 

m 

Inct>e.i 

0-9 

Basaltic  silty  clay  loam . 

i 

10-18  | 

i 

JH-O7  | 

r  ,t 

Basalt  land  silt  loam . 

u 

12-27 

in 

0-24 

Deep  loamy  sand.  Rapid  drainage.  _ . 

in 

in 

30-C0 

fill-72 

IV 

0-24 

Silt  loam,  saline  Subbed . 

IV 

2S-31 

IV 

30-48 

V 

0-8 

Loessial  bench.  Silty  clay  loam.  Well 

V 

8-1 1 

drained.  Compact  layer. .  . 

V 

15-30 

V 

33-30 

V 

30-00 

VI 

0-10  ! 

Low  slope,  Fine  loamy  sand.  Subbed . 

VI 

10-27 

VI 

39-48 

Moisture 

equivalent 


Colloid  by 
water  ad¬ 
sorption 


Duty 

class 


5 

1  • 

3  ■ 

3 


Percent 

20.3 
IS,  3 

IS.  4 
■ 

is!  i 

5.5 

7. 5 
18.0 
19.0 
32.fi 
25. 5 

16.3 
17.0 
20.2 

19.4 
20.0 

8.8 

9.9 

21.4 


Percent 

17.5 
15.0 
15.4 
IS.  5 
22.2 

7.5 
9.0 

17.3 
20.0 
25.2 

20.4 

13.7 
13.0 
lfi.3 

10.5 

13.4 

8.4 
9.2 

15.8 


3464  USABLE  SOIL  MOISTURE  CAPACITY 

Irrigation  is  desirable  just  before  field  soil  dries  down  to  the 
wilting  point  and  in  an  amount  that  will  raise  its  moisture  content 
to  the  excess  point  or  moisture  equivalent  point  throughout  the 
root  zone.  Usable  water  capacity  of  soil  classes  is  approximately : 
Silt  loam  (like  sample  1),  nearly  2  acre-inches  per  acre-foot. 
Fine  sandy  loam  (like  sample  6),  1*4  acre-inches  per  acre-foot. 
Medium  sand  (like  sample  3),  nearly  i  acre-inch  per  acre-foot. 

However,  hardpan  or  bed  rock  sets  limitations  as  to  depth  of  ab¬ 
sorptive  soil  layers.  Moisture  tests  on  deep  loams  indicate  that 
even  for  deep  rooted  growths  such  as  orchards  as  much  as  70  per 
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cent  of  the  water  is  extracted  from  the  surface  three  feet  of  soil 
where  most  of  the  feeding  roots  develop.  The  quantity  that  can 
be  stored  at  one  irrigation  will  be  the  soil  moisture  capacity  less  the 
residual  usable  water  already  present.  Four  to  six  acre-inches 
an  acre  or  a  general  average  of  five  inches  per  irrigation  would 
seem  to  be  a  reasonable  quantity  of  storage  per  application. 

Soil  moisture  investigations  indicate  that  GO  to  70  per  cent  of 
the  water  run  onto  a  field  may  be  found  stored.  Reasonable  al¬ 
lowance  for  loss  on  sandy  soil  may  be  50  per  cent.  Losses  appear 
to  be  due  to  deep  percolation  mainly  together  with  some  evapora¬ 
tion  and  smaller  amounts  due  to  runoff.  Some  percolation,  say 
10  per  cent,  may  be  desirable  in  saline  soils.  Evaporation  at 
Prosser  Branch  Experiment  Station  from  a  free  water  surface  is 
reported  to  be  32  to  34  inches  for  the  seven  months  growing 
season. 

3465  THE  N  UMBER  OF  IRRIGATIONS 

According  to  experienced  irrigators  on  heavier  soils  of  the  area 
alfalfa  is  usually  given  four  irrigations  per  season  and  an  average 
yield  of  four  tons  is  secured.  Xew  alfalfa  is  usually  irrigated 
monthly  the  first  four  months,  using  24-hour  sets  in  tne  corruga¬ 
tions.  Xew  seeding  requires  more  frequent  but  lighter  irrigations. 
Pasture  is  commonly  watered  twice  a  month. 

Potatoes  are  irrigated  before  seeding  in  May,  then  about  June 
15  after  which  water  is  run  in  every  second  furrow  for  approx¬ 
imately  24  hours  each  two  weeks.  The  furrows  are  usually  330 
to  440  "feet  long.  The  high  yield  secured,  some  400  bushels  per  acre 
marketable,  plus  say  66l)ushels  of  culls  accounts  largely  for  the 
low  duty  with  this  crop. 

Corn  is  commonly  given  three  irrigations  for  a  period  of  24  hours 
per  set.  The  first  one  of  these  irrigations  is  used  to  prepare  the 
soil. 

Summer  shade  crops  such  as  alfalfa  and  sweet  clover  are  grown 
in  about  GO  per  cent  of  the  orchards,  to  be  disced  into  the  soil. 
Some  three  to  five  irrigations  are  required  with  shade  crops  in¬ 
cluded  or  three  to  four  irrigations  where  clean  cultivated  using 
fewer  furrows.  Orchard  irrigation  ceases  about  the  last  of 
August. 

Sandy  soil  such  as  Duty  Class  5  land  is  said  to  take  some  50  per 
cent  additional  water. 

3466  Water  delivered  is  dissipated  by : 

1.  Plant  use,  called  water  requirement. 

2.  Losses,  already  enumerated. 

1.  Water  Requirement  of  Staple  Crops:  Plant  consumption 
more  than  what  soil  will  absorb  indicates  irrigation  requirement. 
The  consumptive  use  of  staple  irrigated  crops  has  been  the  subject 
of  investigations  at  several  Experiment  Stations  during  the  past 
25  years.  The  water  requirement  indicated  by  existing  data,  or 
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consumptive  use  for  good  yields  of  staple  crops,  based  on  irrigation 
requirement  should  be  of  the  following  order: 

Table  III.  Irrigation  requirement. 


[Estimated  consumptive  use  and  permissible  losses] 


Crop 

Average  yield 

Water  requirement  per  unit 

Net 

seasonal 

require¬ 

ment 

Irrigation 

requirement, 

including 

33  percent 
distribution 
loss 

Alfalfa  . 

4  tons . 

7"  per  ton. . . 

Inches 

28 

32 

20 

25 

Total  inches 
42 
48 
30 
36 

Potatoes  . . 

400  bu . 

5  to  8"  per  100  bu . 

Corn  . . 

50  bu . 

3  to  4"  per  10  bu . 

Wheat . 

50  bu _ _ _ 

4  to  5"  per  10  bu . . 

Orchard  with  shade  crop  has  irrigation  requirement  similar  to 
alfalfa  and  legume  pasture  should  have  a  similar  irrigation 
requirement. 

The  figures  in  Table  III  check  fairly  with  duty  taken  for  the 
most  representative,  or  Duty  Class  3  land.  Linear  relations  be¬ 
tween  quantity  of  water  and  yield  hold  only  within  a  reasonable 
range. 

3467  Prosser  Branch  Experiment  Station  water  requirement 
trials  indicate  a  somewhat  higher  yield  i.  e. : 

Alfalfa  or  6  to  7  tons  produced  with  4"  total  depth  per  season. 

Corn,  55-60  bu.  (10-13  T.)  produced  with  4  irrigations,  18” 
total  depth  per  season. 

Potatoes,  12  to  14  tons  produced  with  6  irrigations,  30"  total 
depth  per  season. 

Wheat,  45  to  50  bushels  produced  with  4  irrigations,  24"  total 
depth  per  season. 

In  10  year  old  orchard  at  the  Branch  Experiment  Station  four 
inch  irrigations  each  15  days  are  found  to  wet  down  three  to  four 
feet  of  soil. 

IRRIGATION  PRACTICE 

There  appears  to  be  much  skillful  use  yet  evidences  of  waste 
are  frequent  on  the  area.  Heads  are  often  small  under  the  con¬ 
tinuous  flow  and  it  is  urged  that  rotation  between  users  be  estab¬ 
lished  for  at  least  areas  below  40-acre  turn  outs.  The  July  “head” 
for  a  40-acre  tract  on  a  three  acre-foot  per  season  schedule  is  .37 
second-feet,  which  is  a  small  irrigating  stream.  This  change 
would  involve  no  large  structures  and  if  rotation  is  arranged  be¬ 
tween  neighbors  below  master  weirs  at  the  forty  corners,  increased 
ditch  force  should  not  be  required.  This  should  save  time  and 
water  and  bring  irrigation  more  into  line  with  needs  for  soil  mois¬ 
ture  replenishment. 
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Referring  to  the  importance  of  an  adequate  irrigation  head  the 
Supreme  Court  of  Oregon  in  the  Hough  vs.  Porter  case  decision 
includes  the  following : 

“A  large  body  of  water,  used  at  one  time  and  upon  the  same 
tract  will  reclaim  a  larger  quantity  of  land  proportionally 

3468  than  will  a  smaller  supply,  for  example:  One  miner’s  inch 
might  prove  inadequate  in  many  instances  for  the  proper 

irrigation  of  more  than  a  small  fraction  of  an  acre,  while  100 
inches,  or  two  and  one-half  second-feet,  if  under  the  control  of, 
and  used  by,  one  person  and  at  one  time,  might  properly  irrigate 
three  hundred  acres  of  the  same  land.” 

A  run  of  220  feet  has  been  found  best  for  medium  loamy  sand 
at  the  Umatilla  Branch  Experiment  Station  and  permits  economi¬ 
cal  and  fairly  uniform  distribution.  The  border  method  is  an 
effective  method  of  irrigation  for  sandy  land  where  rotation  will 
permit  use  of  irrigating  heads  of  over  a  cubic  foot  per  second. 
An  acre  of  asparagus  per  worker  on  sandy  tracts  seems  desirable. 
Intensive  crops  and  detailed  attention  are  needed  for  such  lands. 
Poultry  or  livestock  are  especially  needed  for  a  balanced  system 
of  agriculture  on  such  lands.  Southerly  exposures  may  tend  to  run 
a  little  coarser  in  soil  texture  and  are  more  subject  to  losses  so  that 
especial  care  in  preparation  and  handling  is  needed. 

Potato  fields  are  often  infested  with  large  pig  weeds  and  water 
grass  which  steal  an  enormous  amount  of  water.  Frequent  but 
light  irrigations  have  been  found  best  in  potato  irrigation  experi¬ 
ments. 

Flat  seeped  areas  were  found  to  be  more  saline  than  alkaline 
(pH  8.5  to  9.0).  The  greatest  concentration  of  alkali  is  usually 
in  the  surface  layer  of  this  soil.  Scofield  and  Wright  (page 

3469  4)  have  shown  that  the  quality  of  water  in  this  soil  is  compa¬ 
rable  to  that  in  the  rolling  bench  land.  Sweet  clover  and 

livestock  should  be  means  of  economical  improvement.  Pasture 
grasses  are  largely  shallow  rooted  and  require  only  light  though 
frequent  irrigation. 

Good  fertility  renders  sufficient  the  least  amount  of  water  per 
unit  crop.  Crop  rotation  with  legumes  and  farm  manure  or  green 
manures  is  an  economical  means  of  improvement  of  these  soils 
which  tend  to  be  low  in  organic  matter  according  to  reports  of 
Washington  State  Agricultural  Experiment  Station.  Potato 
growers  practice  a  rotation  of  alfalfa  two  years,  potatoes  two  years 
and  corn  one  year,  which  is  a  commendable  system.  Orchardists 
use  barnyard  manure  and  shade  crops  as  well  as  nitrogenous 
fertilizers. 

Additional  storage  will  lessen  necessity  of  keeping  ditches  and 
soils  full  early  in  season  and  improve  the  supply  for  later  season 
use.  It  is  suggested  that  this  determination  of  duty  become 
effective  only  after  storage  is  provided. 

Use  data  indicate  full  three  acre  feet  may  not  be  needed  for 
beneficial  use  on  Duty  Class  1  and  Class  2  lands,  yet  the  maximum 
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demand  may  in  the  peak  of  the  season  equal  the  three  acre-feet 
schedule. 

These  suggestions  as  to  irrigation  practice  as  related  to  reason¬ 
able  duty  may  be  largely  regarded  as  factors  of  safety. 

The  duty  recommended  is  believed  in  line  with  good  present  use. 
The  basic  duty  3.5'  applies  to  over  13,000  acres. 

W.  L.  Powers, 

Consulting  Reclamation  Economist. 

*  *  * 

Q.  Did  you  find,  in  your  examination  of  the  old  supplemental 
lands,  any  exceptional  cases  where  the  use  of  water  had  appar¬ 
ently  been  largely  in  excess  of  the  amount  apparently  needed,  as 
indicated  by  use  on  other  similar  lands  ? 

A.  Yes;  there  were  such  cases. 

Q.  Was  the  Parks  tract  one  of  those  cases,  where  there  had 
apparently  been  a  large  excess  application? 

A.  The  Parks  tract  was  one  of  the  most  exceptional  cases  in 
that  respect,  in  that  it  had  used — that  is,  judging  from  the  pro 
rata  share  of  the  water  delivered  to  the  several  ownerships,  it  had 
used  a  much  larger  amount  of  water  than  the  general  average  of 
the  same  soil  type. 

Q.  Mr.  Johnston,  did  you  hear  the  testimony  given  by 
1427  some  of  plaintiff’s  witnesses  to  the  effect  that  it  was  neces¬ 
sary  to  leave  the  water  in  one  place  on  the  Parks,  Fox,  and 
Ottomuller  tracts  for  a  long  time  in  order  to  secure  sufficient  pene¬ 
tration  of  the  water  to  properly  irrigate  the  crops  ? 

A.  Yes;  I  heard  that  testimony. 

Q.  What  did  you  find  or  observe  in  regard  to  the  soils  in  the 
Yakima  Valley  which  you  examined,  particularly  those  on  the 
Parks,  Fox,  and  Ottmuller  tracts,  in  regard  to  the  water  penetra¬ 
tion  of  soils  in  the  different  parts  of  the  Valley  and  the  different 
farms  involved  in  these  cases? 

A.  There  is  considerable  variation.  In  the  first  place,  the  soils 
of  the  Yakima  Valley  have  resulted  from  mechanical  weathering, 
and  they  are  relatively  low  in  clay,  or  the  finer  solid  particles. 
This  clay  is  the  main  binder  in  soil;  and  soils  that  are  relatively 
high  in  clay  usually  are  slowly  penetrable  by  water,  but  these 
soils  are  relatively  low.  There  are,  however,  certain  places  where 
hardpans  occur,  and  these  hardpans  will  hold  up  the  rate  of 
percolation,  and  if  they  are  dense  enough  may  even  stop  percola¬ 
tion.  There  are  alkali  hardpans  which  occur  down  near  the  river, 
south  of  Snipe’s  Mountain.  Then,  in  the  vicinity  of  Zillah,  at 
about  that  elevation  in  the  Valley,  there  are  some  calcareous  layers 
which  are  either  compact,  or  are  really  dense,  that  do  materially 
slow  up  the  water.  The  portion  of  the  Valley  where  the  Prosser 
Experiment  Station,  which  was  mentioned  in  the  testimony,  is 
located,  occupies  approximately  the  same  position  with  relation 
to  the  river  that  the  Zillah  country  does,  and  it  has  some  compact 
layers  and  thin  layers  of  slightly  cemented  hardpan,  which  slow 


MAZINE  Z.  AND  JOSIE  R.  FOX  ET  AL.  VS.  HAROLD  L.  ICKES  263 

up  the  rate  of  penetration,  particularly  during  the  early 

1428  years  of  irrigation. 

In  the  lower  bench,  such  as  that  occupied  by  the  Parks 
tract,  for  instance,  these  compact  layers  are  not  present  to  the 
same  extent.  They  are  very  thin,  and  during  the  long  period  this 
land  has  been  under  irrigation  the  cementing  materials  have  dis¬ 
solved  out,  and  while  it  is  possible  to  irrigate  that  land  by  follow- 
ing  good  methods,  without  having  excessive  percolation  losses, 
the  losses  are  very  great  if  the  water  is  kept  on  the  upper  end 
of  furrows  any  longer  than  is  necessary. 

Q.  Mr.  Johnston,  do  you  recall  Mr.  Fox’s  statement  that  his 
land  was  like  a  tin  cup  with  an  impervious  bottom? 

A.  Yes;  I  recall  that  statement  from  his  deposition. 

Q.  Is  that  correct? 

A.  No;  that  is  not  correct.  Particularly  it  is  not  correct  on 
the  Parks  tract,  because  we  found  no  hardpan  or  dense  layers 
which  would  stop  the  penetration  of  water,  and  it  would  pene¬ 
trate  right  through  the  surface  soil  and  down  through  the  root 
zone  very  readily. 

Q.  Is  that  true  as  to  the  condition  of  the  Fox  or  Ottmuller 
tracts,  that  they  are  like  a  tin  cup  with  an  impervious  bottom 

A.  No;  none  of  the  three  tracts  here,  I  would  say,  are  at  all  that 
way. 

Q.  Would  you  say  these  lands  are  more  like  a  tin  cup  with  an 
impervious  bottom,  or  more  like  a  sieve  ? 

A.  They  would  more  closely  resemble  a  sieve. 

The  Court.  Resemble  what? 

The  Witness.  They  would  more  closely  resemble  a  sieve  than 
a  tin  cup. 

By  Mr.  Stoutemyer  : 

1429  Q.  On  what  do  you  base  your  statement  as  to  the  soil  for¬ 
mations  in  the  parts  of  the  Yakima  Valley  which  you  have 

examined? 

A.  I  put  down  borings  to  examine  subsoil  conditions  on  these 
supplemental  contract  lands,  which  are  scattered  pretty  well 
over  the  lands  under  the  canal  north  of  the  river.  I  put  down 
an  average  of  one  for  every  ten  acres,  and  covered  somewhere 
in  the  neighborhood  of  36,000  acres.  Then  I  made  numerous 
subsoil  examinations  in  connection  with  the  land  classification 
of  some  of  the  higher  areas,  and  also  when  appraising  the  lands 
of  the  Roza  Division,  which  lies  immediately  above  the  project 
end  more  or  less  surrounds  the  area  where  the  Prosser  Experi¬ 
ment  Station  is  located. 

Q.  How  often  and  how  thoroughly  have  you  examined  the 
three  tracts  of  land  known  as  the  Parks,  Fox,  and  Ottmuller  or 
Eder  land  ? 

A.  The  Parks  tract  I  examined  when  making  the  duty-of- 
water  study  in  1931,  and  then  all  three  of  these  tracts  were  ex¬ 
amined  in  September  of  1937;  then  in  April,  July,  and  October. 

508455— 43 - IS 
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of  1938.  and  about  the  29tli  of  September  1939.  On  each  of 
these  occasions  I  went  over  these  tracts  very  thoroughly  and 
made  soil  examinations  and  other  observations  and  experiments. 

Q.  Was  your  work  in  making  these  investigations  checked 
by  Dr.  Powers,  as  consultant,  selected  by  the  Secretary  for  that 
purpose  ? 

A.  It  was. 

Q.  Did  he  approve  the  same? 

A.  Yes;  he  approved  the  findings. 

1430  Q.  To  what  extent,  if  at  all,  did  the  Secretary  change 
your  recommended  amounts  of  water  in  the  duty-of-water 

determination  as  approved  by  him? 

A.  In  the  recommendations  that  I  made  I  had  as  Class  1, 
lands  which  were  waterlogged,  or  had  a  decided  high  water 
table;  and  in  the  eight-year  record  these  had  used  an  average 
of  1.59  acre  feet  per  acre.  I  recommended  a  duty  for  these 
lands  of  2  acre  feet  per  acre.  However,  I  stated  in  the  report 
that  if  they  were  drained  at  some  time  they  might  need  more 
water.  This  was  changed  by  the  Secretary,  and  3  acre  feet 
was  allowed  for  these  lands  instead  of  2. 

Q.  That  is,  the  Secretary  allowed  3  acre  feet  on  the  land 
where  you  recommended  less  than  3,  and  followed  your  recom¬ 
mendation  on  all  the  others? 

A.  Yes;  I  am  quite  sure  that  is  true. 

Q.  What  irrigation  practices  are  desirable  in  order  to  get 
desirable  water  penetration  of  the  soil  under  conditions  such 
as  you  found  on  these  three  farms? 

A.  Well,  it  is  important  first  to  irrigate  according  to  the 
water  capacity  of  the  soil.  Stated  another  way,  you  need  to 
know  about  how  much  usable  water  your  soil  will  hold,  and 
adjust  your  length  of  run  and  time  of  keeping  the  irrigation 
water  on  the  land  so  as  to  somewhere  near  fill  that  requirement, 
without  having  a  great  deal  of  waste.  For  instance,  take  the 
land  around  Zillah,  where  the  soils  are  underlaid  with  a  com¬ 
pact  layer,  and  the  slopes  are  steep.  Under  that  condition  it 
works  out  best  to  use  very  small  streams  of  water  in  each  fur¬ 
row,  and  to  run  that  quite  a  long  time.  The  slopes  are  exces¬ 
sive  enough  that  even  that  small  furrow  will  go  down 

1431  to  the  lower  end  of  the  rill,  so  that  it  will  soak  in  all  the 
way  along  and  result  in  a  fairly  even  distribution.  But 

in  lands  such  as  the  Parks  tract  and  the  Eder  tract,  and  all  the 
Fox  tract  except  one  rather  steep  slope - 

Q.  How  much  land  is  there  in  this  steep  slope  in  the  Fox  tract  ? 

A.  About  two  acres,  perhaps  a  little  more  or  less.  Except  for 
that,  in  order  to  properly  fill  the  soil  with  usable  moisture,  the 
length  of  runs  should  be  relatively  short,  generally  about  330  feet 
or  less  in  length,  and  the  water  should  be  turned  into  the  furrows 
in  a  fairly  large  head  until  it  gets  approximately  to  the  lower  end, 
and  then  cut  down  to  the  amount  that  will  be  pretty  well  seeped 
into  the  soil  by  the  time  it  gets  into  the  end,  and  left  on  there  for 
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a  much  shorter  period  of  time.  This  will  make  it  possible  to  get 
penetration  at  the  lower  end  of  the  furrow,  sufficient  penetration 
to  properly  irrigate  the  land  at  the  lower  end  of  the  furrow  rather 
quickly  after  the  upper  end  is  properly  irrigated. 

Q.  Where  larger  quantities  of  water  are  used,  or  the  water  is 
allowed  to  run  on  the  land  longer  than  necessary,  is  the  extra 
water  lost  and  wasted  through  seepage  percolation  4 

A.  When  water  runs  on  the  land  longer  than  necessary  it  is  lost. 
That  is,  the  water  continues  to  percolate  through  the  soil  at  the 
upper  ends  of  the  furrows,  and  is  lost,  by  getting  past  the  root  zone, 
either  adding  to  the  supply  of  ground  water,  or  going  on  in  the 
drainage,  the  streams  and  water  courses. 

Q.  Is  such  practice  of  allowing  the  water  to  remain  on  the  same 
place  an  unduly  long  time  objectionable  for  any  other 

1432  reason  besides  the  wasting  of  the  water  ? 

A.  There  are  two  ways  in  which  it  is  particularly  objec¬ 
tionable.  One  is  that  by  adding  to  the  supply  of  ground  water,  it 
will  cause  the  water  table  to  rise  dangerously  close  to  the  surface, 
and  likewise  result  in  leaching  a  great  deal  of  plant  food  from  the 
root  zone,  so  that  the  soils,  in  time  become  less  fertile  and  wear  out 
more  quickly  than  they  should. 

Q.  What  do  you  refer  to  as  raising  the  water  table  to  a  point 
dangerously  near  the  surface? 

A.  The  term  “water  table”  refers  to  the  plane  of  water  satura¬ 
tion  in  the  soil.  Any  addition  of  water  that  is  not  drained  out 
will  tend  to  raise  this,  and  cause  the  ground  water  to  get  closer  to 
the  surface ;  and  when  it  gets  up  rather  close  to  the  surface  it  has 
several  harmful  effects.  One,  of  course,  is  the  accumulation  of 
alkali.  Another  is  that  it  limits  the  root  zone.  It  means  that 
plants  that  ordinarily  use,  say,  four  or  five  or  six  feet  of  soil  to 
grow  in  may  be  confined  to  one  or  two  feet  if  the  water  table  is  up 
closer. 

Q.  Do  the  plant  roots  of  farm  crops  thrive  below  the  top  of  the 
water  table  ? 

A.  No,  they  do  not ;  particularly  if  the  water  table  remains  there 
any  length  of  time.  That  is,  ordinary  farm  crops  such  as  are 
raised  in  the  Yakima  Valley.  Of  course,  there  are  crops,  such  as 
rice,  that  are  raised  right  in  the  water. 

Q.  Did  you  find  the  water  table  close  to  the  surface  on  the  Parks 
land  ? 

A.  I  found,  on  the  notes  that  I  made  in  1931,  that  the  water  table 
was  close  to  the  surface  on  the  larger  part  of  the  place.  I 

1433  believe  one  of  the  holes  indicated  24  inches  to  the  water  table, 
and  another  between  three  and  four  feet.  Then,  in  1937 

when  I  examined  it,  I  found  that  the  water  table  was  within  four 
feet  of  the  surface  on  a  considerable  part  of  the  place.  At  that 
time  I  did  not  examine  it  closely  enough  to  be  sure  just  how  much 
of  the  place,  but  I  estimated  that  over  half  of  it  had  the  water  table 
that  high.  Then,  in  1938,  on  the  occasion  of  my  first  visit  there, 
we  established  water-table  wells  which  could  be  observed  at  inter- 
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vals  throughout  the  season,  so  that  we  could  keep  track  of  the 
water  table.  We  found  that  in  most  of  these  wells  it  was  fairlv 
low  in  the  first  part  of  the  season,  about  the  time  irrigation  started, 
and  that  during  the  middle  of  the  season,  in  July,  it  had  raised  up 
so  that  it  was  close  in  practically  all  the  wells  except  one  or  two 
along  the  highway,  where  there  was  a  deep  borrow  pit  to  provide 
drainage.  Then,  by  the  end  of  the  season,  it  was  still  higher,  still 
closer  to  the  surface. 

Q.  What  proportion  of  the  Parks  farm  did  you  find  or  estimate 
to  have  the  water  table  close  to  the  surface? 

A.  The  Parks  farm  ? 

Q.  The  Parks  farm :  yes. 

A.  About  two  thirds  or  more.  It  would  be  more  rather  than 
less. 

Q.  Does  the  existence  of  a  water  table  close  to  the  surface  of 
the  land  have  any  effect  on  the  amount  of  water  needed  on  such 
lands  for  irrigation  purposes? 

A.  As  long  as  crops  can  continue  to  grow  there,  that  is,  as  long 
as  the  presence  of  the  water  table  does  not  result  in  the  accumula¬ 
tion  of  alkali,  and  so  forth,  the  water  table  will  decrease  the 

1434  irrigation  requirement.  Immediately  above  the  saturated 
ground-water  level  the  soil  is  very  thoroughly  filled  with 

capillary  moisture.  We  call  that  the  capillary  fringe.  A  very 
small  amount  of  additional  water  will  completely  fill  it.  That 
gradually  thins  out,  but  capillary  water  is  carried  up  for  several 
feet  above  the  level  of  the  ground  water.  That-  means  that  when 
you  irrigate  you  have  only  a  rather  thin  layer  of  soil  that  you  need 
to  moisten  with  the  irrigation  water  in  order  to  have  the  soil 
irrigated,  whereas  if  it  is  well  drained  it  is  necessary  to  put  on 
more  water  in  order  to  irrigate  the  complete  root  zone. 

Q.  Did  you  find  that  the  height  of  the  water  table  on  the  Parks 
lan  1  was  affected  by  irrigation? 

A.  I  found  that  it  was.  As  I  indicated  before,  it  was  low  at 
the  start  of  the  irrigation  season,  and  continued  to  rise  throughout 
the  irrigation  season,  so  that  it  was  considerably  higher  in  October 
than  it  was  in  April.  I  found,  too,  that  by  observing  the  depth 
of  the  water  table  before  and  after  irrigation,  in  one  instance  the 
water  table  for  some  distance  was  in  excess  of  four  feet  from  the 
surface — that  is  as  deep  as  I  put  down  the  boring  before  the  irri¬ 
gation — and  it  rose,  in  one  hole,  to  twenty  inches,  and  in  others 
twenty-four,  and  around  there,  by  the  single  irrigation.  In  other 
instances,  in  some  of  the  wettest  land  on  his  place,  I  observed  that 
immediately  .after  the  irrigation  water  had  been  turned  off  the 
water  table  was  in  one  place  within  about  four  inches  of  the  sur¬ 
face,  or  the  elevation  tit  the  bottom  of  the  irrigation  furrow.  The 
next  morning  that  had  receded  to  about  twenty  inches.  In  another 
place  in  the  same  field  it  was  eight  inches  from  the  surface, 

1435  and  had  receded  the  next  morning  to  about  twenty-two  or 
twenty-three  inches.  Those  things  showed  rather  conclu- 
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feively  that  the  irrigation  water  was  contributing  to  the  height 
of  the  water  table. 

Q.  Under  the  conditions  which  you  found  on  the  Parks  place, 
what,  in  your  opinion,  was  the  main  source  of  the  water  which  is 
waterlogging  that  land? 

A.  In  my  opinion  the  main  source  of  the  water  that  is  water¬ 
logging  the  land  is  the  irrigation  water  put  on  by  Mr.  Parks  and 
by  his  neighbor,  and  the  loss  from  the  farm  ditches  that  are  on 
the  tract. 

Q.  Mr.  Johnston,  in  connection  with  your  examination  of  the 
Parks  tract,  the  Fox  tract,  and  the  Eder  tract,  did  you  prepare, 
or  have  prepared  under  your  direction,  BaUt  maps  showing  the 
topography;  crop  cover  (spring  of  1938) ;  distribution  system,  in¬ 
cluding  length  and  direction  of  surface  furrows;  soil  areas;  and 
location  of  ground  water  observation  wells? 

A.  Yes;  for  those  three  tracts,  except  that  the  ground  water 
observation  wells  appear  on  the  Parks  map,  but  not  on  the  Eder 
or  Fox  maps. 

Mr.  Stoutemyer.  At  this  time,  if  your  Honor  please,  we  will 
offer  in  evidence  the  base  map  to  which  I  have  referred,  as  De¬ 
fendant’s  Exhibit  No.  75,  for  the  purpose  of  showing  the  contours 
of  the  land,  the  location  of  the  wells,  and  the  other  data  to  which 
the  witness  has  referred.  This  exhibit.  No.  75,  is  a  plat  of  the 
Parks  tract,  showing  the  topography ;  crop  cover  (spring  of  1938) ; 
distribution  system;  length  and  direction  of  surface  furrows;  soil 
areas;  and  location  of  ground  water  observation  wells. 

1436  Mr.  Chaffee.  At  what  time  was  the  location  of  ground 
water  with  respect  to  that  place? 

Mr.  Stoutemyer.  I  will  ask  the  witness  about  that.  This  states 
that  the  crop  cover  was  known  as  of  the  spring  of  1938. 

Mr.  Chaffee.  Will  you  ask  the  witness  the  question  as  to  the 
ground  water  ?  What  time  it  was  ? 

By  Mr.  Stoutemyer: 

Q.  What  time  was  the  observation  of  ground  water  made?  Was 
it  made  more  than  once? 

A.  I  observed  the  ground  water  from  those  wells  myself  on  about 
the  14th  of  April  1938;  then  again  about  the  15th  of  July  1938;  then 
about  the  8th  of  October  1938;  and  then  in  September  of  1939.  I 
observed  the  water  table,  made  the  borings  in  connection  with  the 
water  table,  in  1937,  and  also  in  1931,  but  not  necessarily  in  the 
locations,  where  those  wells  appear  on  the  map. 

*  *  * 

^  (The  document  referred  to  was  marked  “Defendants  Exhibit 
No.  75”  and  received  in  evidence.) 

By  Mr.  Stoutemyer; 

Q.  Mr.  Johnston,  did  you  prepare  a  similar  base  map 

1437  covering  the  Fox  lands? 
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A.  Except  as  I  indicated,  that  it  does  not  have  any  water  table 
observation  wells  on  it. 

Q.  Except  for  that  one  thing,  it  shows  the  same  things  as  the 
one  with  respect  to  the  Parks  land? 

A.  Yes. 

Mr.  Stoutemyer.  We  will  ask  that  the  Baht  map  referred  to 
by  the  witness  be  received  as  Defendant’s  Exhibit  No.  76,  this  be¬ 
ing  the  Baht  map  plat  of  the  Fox  tract,  showing  the  topography; 
crop  cover  (spring  of  1938) ;  the  distribution  system;  the  length 
and  direction  of  surface  furrows;  and  soil  areas. 

By  Mr.  Chaffee: 

Q.  I  take  it,  Mr.  Johnston,  with  respect  to  these  soil  areas,  that 
you  made  the  observations  and  these  maps  were  prepared  from 
your  direct  observations? 

A.  That  is  true. 

(The  document  referred  to  was  marked  “Defendant's  Exhibit 
No.  76"  and  received  in  evidence.) 

Q.  Mr.  Johnston,  did  you  prepare  a  similar  Baht  map  cover¬ 
ing  the  Eder  or  Ottmuller  tract,  showing  the  topography;  crop 
cover  (spring  of  1938) ;  the  distribution  system;  the  length  and 
direction  of  surface  furrows;  and  the  soil  areas? 

A.  Yes.  That  was  prepared  under  my  direction. 

Mr.  Stoutemyer.  We  will  ask  that  the  Baht  map  applicable  to 
the  Ottmuller  or  Eder  tract,  to  which  the  witness  has  referred,  be 
received  in  evidence  as  Defendant’s  Exhibit  No.  77. 

(The  document  referred  to  was  marked  “Defendant’s  Ex- 
1438  hibit  No.  77v  and  was  received  in  evidence.) 

*  *  * 

1443  Q.  Mr.  Johnston,  what  other  experience  and  training 
have  you  had  on  the  work  of  determining  the  duty  of 

water  and  the  wafer  requirements  of  lands  and  soil  classification 
in  addition  to  what  you  have  referred  to  in  your  previous 
testimony  ? 

1444  A.  Following  my  graduation  from  the  Oregon  State 
College  in  1917  I  spent  a  few  months  in  central  Oregon, 

at  Burns,  starting  irrigation  experiments  on  the  state  experi¬ 
ment  farm,  which  included  water  requirement  studies. 

Then  from  April  1919  until  October  of  1935  I  was  employed 
with  the  Oregon  State  College  and  Experiment  Station,  largely 
in  work  in  eastern  Oregon  in  irrigation  requirements  and  alkali 
reclamation. 

In  1924  and  1925.  while  on  leave  from  this  position.  I  took 
graduate  work  at  the  University  of  Missouri.  Following  this 
I  returned  and  spent  the  summer  on  irrigation  experiments  for 
the  state  college,  and  then  began  employment  with  the  Bureau 
of  Reclamation  in  October  of  1925. 

Since  that  time  my  work  has  included  land  classification  and 
economic  studies,  studies  in  irrigation  requirement  and  land 
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appraisal,  and  has  been  conducted  in  all  of  the  western  irriga¬ 
tion  states,  or  practically  all,  including  Washington,  Oregon, 
Idaho,  California,  Arizona,  New  Mexico,  Nevada,  Utah,  Mon¬ 
tana,  and  Wyoming,  with  a  small  amount  of  work  in  North  and 
South  Dakota. 

While  on  leave  of  absence  from  the  Bureau,  I  made  a  short 
study  of  irrigation  requirements  in  the  vicinity  of  Walla  Walla, 
Washington,  and  qualified  and  testified  thereon  in  the  case  be¬ 
tween  the  states  of  Oregon  and  Washington,  which  was  tried 
before  a  special  Master  for  the  Supreme  Court  of  the  United 
States. 

Since  the  middle  of  July  1937,  I  have  been  in  charge  of  land 
classification  and  appraisal  work  on  the  Columbia  Basin  Project 
in  Washington.  That  includes  a  classification  of  land  both  from 
the  standpoint  of  value  for  irrigation  farming  and 
1445  also  on  the  basis  of  irrigation  requirement.  We  have 
already  covered  there  something  in  the  vicinity  of  a  mil¬ 
lion  acres,  which  is  more  than  the  total  amount  of  irrigated  land 
in  the  State  of  Washington. 

Q.  Does  your  experience  include  practical  irrigation  of  land 
owned  by  yourself  and  others? 

A.  I  liave  owned  an  irrigated  farm  since  1923,  and  have  irri¬ 
gated  there  in  vacation  periods  and  laid  out  the  irrigation 
system.  I  have  also  irrigated  in  connection  with  the  irrigation 
experiments  to  which  I  already  testified.  These  were  largely 
handled  in  connection  with  farmers — that  is,  we  would  measure 
the  water  that  a  farmer  would  use  on  a  certain  crop  by  his  old 
methods,  and  then  we  would  put  on  an  adjoining  tract  a  small 
amount  of  water,  on  another  a  larger  amount  of  water,  measure 
these  quantities  and  make  soil  moisture  studies. 

I  irrigated  first,  I  believe,  in  about  1912.  Then  in  1916  I 
spent  the  entire  summer  irrigating  on  a  large  ranch  in  eastern 
Oregon,  in  Malheur  County. 

Q.  Are  the  conditions  in  Malheur  County,  where  you  have 
carried  on  practical  irrigation  and  owned  land,  similar  as  to 
water  and  soil  requirements  to  those  in  the  Yakima  Valley? 

A.  They  are  very  similar,  particularly  as  regards  general 
field  crops.  There  is  some  fruit  raised  there,  but  not  as  much 
as  in  the  Yakima  Valley. 

Q.  Mr.  Johnston,  will  you  describe  the  main  things  which 
you  did  in  connection  with  the  examination  of  the  Parks  tract? 

A.  I  caused  to  be  made  the  map  which  was  introduced  in  evi¬ 
dence,  introduced  I  believe  at  the  last  meeting  of  the  Court, 
and  had  made  soil  examinations  to  determine  the  tex- 
3446  ture  and  general  qualities  of  the  soil. 

We  found,  on  the  basis  of  these  examinations,  that  the 
land  was  quite  largely  a  fine,  sandy  loam,  which  is  the  predomi¬ 
nating  soil  type  in  the  Yakima  Valley— -in  the  lower  Yakima 
Valley.  An  area,  which  was  rather  uneven  in  shape  and  totaling 
some  four  or  five  acres,  was  sandier  than  that.  It  was  sandy  on 
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top  and  the  sandy  soil  was  for  a  depth  of  eighteen  inches,  under¬ 
laid  by  heavier  soil.  In  spots  in  this  sandy  area  there  was  heavier 
soil  on  top  and  there  was  sand  in  the  subsoil  rather  close  to  the 
surface. 

Apparently,  in  this  part  of  the  farm  there  had  been  consider¬ 
able  leveling  when  it  was  put  under  irrigation.  Probably  there 
were  low  sand  hummocks  which  were  blown  in  and  laid  over  this 
heavier  soil,  and  in  leveling  it  gave  the  soil  rather  uneven  pro¬ 
file. 

The  water  table  was  examined  and  wells  were  established  in 
order  that  the  level  of  the  water  table  could  be  observed  through¬ 
out  the  irrigation  season. 

Q.  While  you  are  on  that  subject,  Mr.  Johnston,  will  you  state 
whether  you  prepared  from  the  data  you  obtained  from  your 
measurements  a  sketch  showing  the  ground  water  conditions  on 
the  Parks  tract  and  the  various  well  which  you  caused  to  be  put 
down  and  measured  ? 

A.  Yes;  I  had  such  a  sketch  prepared. 

Q.  Does  this  sketch  to  which  I  refer  correctly  show  the  data 
you  obtained  in  those  wells  and  the  location  of  those  wells? 

A.  It  does. 

Mr.  Chaffee.  We  have  no  objection. 

1447  Mr.  Stoutemyer.  We  will  ask  that  the  sketch  referred 
to  by  the  witness  he  received  as  Defendant’s  Exhibit  78. 

The  Court.  It  may  be  admitted. 

(Sketch  of  ground  water  conditions  on  Parks  land  was  marked 
“Defendant’s  Exhibit  78”  and  received  in  evidence.) 

*  *  * 

Q.  Mr.  Johnston,  will  you  refer  to  the  sketch  marked  Defend¬ 
ant’s  Exhibit  78,  showing  the  ground  water  wells  and  ground 
water  levels  and  state  what  you  did  and  what  you  found  with 
reference  to  ground  water  and  the  conditions  shown  by  the  wells? 

A.  (Referring  to  a  document.)  In  the  upper  right-hand  corner 
of  this  sketch  is  indicated  the  location  of  these  wells  on  the  Parks 
tract.  That  smaller  sketch  represents  the  square  40  acres  of  land. 
Then  in  the  profiles  each  well  is  indicated.  On  the  left-hand  side 
we  have  the  elevations  above  sea  level. 

Beginning  with  the  well  marked  P-10,  the  one  at  the  left,  that 
is  the  well  which  was  located  on  the  highest  ground  on  the  Parks 
land,  which  is  near  the  northwest  corner,  approximately  where 
the  irrigation  water  enters  the  tract.  The  line  marked  “(j”  indi¬ 
cates  the  ground  level,  which  is  about  756  feet  elevation. 

*  *  * 

These  wells  were  about  nine  to  ten  feet  in  depth.  The  line 
marked  “A”  indicates  the  level  of  the  ground  water  in  the  middle 
of  April  in  1038.  It  will  be  noted  that  that  is  about 

1448  nine  feet  from  the  surface. 

Then,  by  July  15  the  water  had  raised  to  the  point  marked 
“B”  in  that  well,  which  is  about  two  and  a  half  feet  from  the 
surface. 
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On  October  8  the  water  was  at  the  point  marked  “C”,  which  is 
about  a  foot  and  a  half. 

The  line  marked  “R”  is  the  approximate  depth  of  the  root  zone. 
That  is  taken  at  four  feet  from  the  surface.  Under  conditions 
on  the  Parks  land  we  think  that  would  be  approximately  the 
normal  depth  of  the  root  zone.  So  that  during  the  main  part 
of  the  irrigation  season  the  water  in  that  well  was  above  that,  and 
that  is  the  well  at  the  highest  elevation. 

The  next  well,  P-7,  which  is  the  next  highest,  is  near  the  north¬ 
east  corner  of  the  Parks  tract.  There  is  a  deep  cut  along  the  road 
adjoining  the  tract  on  the  east,  which  provides  good  drainage, 
and  the  water  table  there  was  well  down  below  the  root  zone,  except 
the  one  reading  made  in  October,  when  it  was  approximately 
four  feet  from  the  surface.  I  doubt  if  it  remained  there  very 
long.  I  think  that  was  the  result  of  a  recent  irrigation. 

Then  the  next  one,  marked  P-9,  is  located  in  the  north  central 
part.  That  one  is  about  the  same  as  P-10 — that  is.  the  water  table 
was  down  about  eight  to  nine  feet  before  the  irrigation  started  and 
came  up  to  within  two  feet  in  July  and  was  there  in  October. 

The  same  thing  happened  in  P-15,  which  is  located  just  south 
of  P-9. 

Then  this  one  marked  P-0  is  on  the  east  border  of  the  tract 
and  likewise  adjoins  this  deep  cut  along  the  road  and  is 
1449  also  near  the  drain  which  will  be  noted  south  of  it.  That 
well  stayed  well  down  below  the  root  zone — that  is,  the 
water  table  stayed  well  down  below  the  root  zone  in  that  well. 

In  P-3,  which  is  very  close  to  the  drain,  the  water  table  came 
up,  in  spite  of  the  drain  being  there,  to  a  point  approximately 
five  feet  from  the  surface  in  July  and  about  two  and  a  half  or 
three  feet  in  October. 

Then  P-12,  which  is  located  near  the  southwest  corner  of  the 
tract:  The  water  table  was  about  eight  feet  from  the  surface 
in  April  and  it  came  up  to  within  about  six  inches  of  the  surface 
in  July,  and  had  returned  to  about  two  feet  or  a  little  less  in 
October. 

P-1,  which  is  near  the  southeast  part  of  the  tract,  lies  between  the 
drain  and  the  road.  The  water  was  well  down  below  the  root 
surface — the  root  zone — at  the  start  of  the  season  and  came  up  to 
about  three  and  a  half  feet  and  remained  there  in  July  and  August. 

The  cut  along  the  road  isn’t  as  deep  along  this  point  as  it 
is  where  it  adjoins  P-6  and  P-7. 

Then  P-14,  which',  is  located  near  the  center  of  the  tract: 
There  the  water  table  was  well  down  below  the  surface  when 
irrigation  started,  came  up  to  about  three  and  a  half  feet  in  July, 
and  up  to  approximately  a  foot  and  a  half  or  less  in  October. 

Then  P-13,  which  is  the  lowest  elevation  that  was  observed 
on  the  tract,  was  well  down  at  the  beginning  of  the  irrigation 
season  and  was  brought  up  to  about  a  foot  and  a  half  of  the  sur- 
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face  in  July  and  remained  at  approximately  this  elevation  through 
October. 

So  that  about  the  only  part  of  the  tract  where  the  water 

1450  table  remained  down  below  the  root  zone  during  the  irri¬ 
gation  season  was  along  the  east  side,  where  it  had  excep¬ 
tionally  good  drainage. 

By  Mr.  Stoctemyfjr  : 

Q.  What  is  indicated  by  the  rapid  rise  in  the  ground  water  table 
on  this  tract  after  the  beginning  of  irrigation  in  the  spring? 

A.  The  rise  in  the  ground  water  table  accompanied  the  irriga¬ 
tion  of  the  land  and,  in  my  opinion,  is  quite  definitely  due  to  the 
large  amounts  of  irrigation  that  were  put  on  the  land  and  on 
adjoining  lands  and  also  results  from  the  seepage  of  farm  canals. 
Of  course,  there  would  be  some  rise  in  the  water  table  from  the 
general  seepage  on  the  project,  from  project  laterals  and  canals, 
but  this  would  be  held  down  to  a  reasonable  depth  by  the  drainage 
if  the  water  was  not  wasted  in  irrigation. 

Q.  What,  in  your  opinion,  Mr.  Johnston,  is  the  principal  source 
of  the  water  supply  which  is  waterlogging  the  Parks  land? 

A.  Well,  the  principal  source  is  from  the  excessive  irrigations 
put  on  that  land  both  by  Mr.  Parks  and  his  neighbors,  and,  as  I 
said,  from  the  seepage  of  farm  ditches. 

Q.  Mr.  Johnston,  did  you  hear  Mr.  Parks'  testimony — his  depo¬ 
sition — to  the  effect  that  his  usual  practice  was  to  let  the  water  run 
in  one  place  or  one  set  of  furrows  for  as  long  as  twenty-four  hours? 

A.  I  heard  that  read. 

Q.  Did  you  also  hear  Mr.  Norton's  testimony  that  that  was 
also  the  practice  on  the  Ottmuller  or  Eder  lands? 

1451  A.  I  did. 

Q.  Is  that  an  economic  or  proper  way  to  irrigate  that 
kind  of  land? 

A.  It  would  not  be  with  the  land  on  any  of  these  tracts,  on  either 
the  Ottmuller  or  Parks  tract.  It  would  result  in  excessive  loss 
of  water  at  the  head  of  the  furrows  before  the  land  at  the  lower 
end  of  the  furrows  would  be  irrigated. 

Q.  Would  that  also  be  true  on  the  Fox  land? 

A.  I  think  it  would  be  true  on  the  Fox  land  except  for  a  certain 
steep  grade  there  where  it  would  be  necessary  for  him  to  run  a 
very  small  head  down  each  furrow  in  order  to  avoid  erosion,  and 
there  he  would  have  to  run  the  water  a  longer  period  of  time. 

Q.  How  much  acreage  is  there  in  this  area  of  steep  slope  on  the 
Fox  land? 

A.  Well,  somewhere  around  two  acres. 

Q.  Mr.  Johnston,  have  you  prepared  a  sketch  illustrating  the 
effect  on  the  land  of  waste  of  water  through  deep  percolation? 

A.  I  have. 

Mr.  Stoutemyer.  I  ask  that  this  sketch  be  marked  as  Defend¬ 
ant’s  Exhibit  79. 

Mr.  Chaffee.  No  objection. 

(Sketch  showing  result  of  deep  percolation  was  marked  “De¬ 
fendant’s  Exhibit  79”  and  received  in  evidence.) 
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*  *  * 

Mr.  Stoutemyer.  This  sketch  is  offered  for  the  purpose  of  il¬ 
lustrating  the  witness’  testimony  in  regard  to  waste  of  water 
through  deep  percolation. 

By  Mr.  Stoutemyer  : 

Q.  Will  you  state,  Mr.  Johnston,  what  is  shown  by  the 

1452  sketch  marked  Defendant’s  Exhibit  79  and  what  it  illus¬ 
trates  ? 

A.  (Referring  to  a  document.)  The  upper  part  of  the  sketch 
illustrates  irrigation  with  long  runs — that  is,  with  a  long  distance 
between  the  head  ditches — and  the  loss  of  water  below  the  root 
zone. 

The  lower  sketch  indicates  what  happens  when  ditches  are  put 
closer  together.  When  the  length  of  run  is  excessive  it  takes  a 
relatively  long  period  of  time  for  the  water  to  get  through  the 
furrows  so  it  will  wet  up  the  soil  at  the  lower  end.  That  is  true 
even  if  the  irrigator  pushes  his  water  through  as  rapidly  as  possible 
if,  as  I  say,  the  length  of  the  run  is  excessive. 

The  water  in  running  down  the  furrows  percolates  downward 
more  rapidly  than  it  does  to  the  side,  due  to  the  effect  of  gravity, 
and  will  continue  that  throughout  the  irrigation  period,  so  that 
it  continues  to  waste  water  down  through  the  root  zone  after  the 
upper  soil  has  been  properly  irrigated. 

When  the  length  of  run  is  cut  down  and  the  same  practice  fol¬ 
lowed  as  indicated  in  the  lower  sketch,  a  great  deal  of  that  wasted 
water  which  goes  below  the  root  zone  and  is  not  beneficial  to  the 
crop  is  saved.  The  same  thing,  of  course,  happens  when  the  farmer 
regulates  the  amount  of  water  he  puts  into  the  furrows  so  that  he 
can  change  that  water  at  a  specified  time.  If  he  wants  to  change 
his  water  every  morning  and  not  have  to  bother  with  it  in  the 
evening  or  get  up  at  night,  he  will  ordinarily  put  a  very  small 
head  in.  That  will  seep  in  through  the  furrows  and  not  run  off 
very  much  at  the  lower  end.  That  of  course,  prevents  runoff,  but 
results  in  very  excessive  loss  through  deep  percolation. 

1453  The  better  irrigators  will  adjust  their  length  of  run  to 
such  a  length  that  they  can  get  the  water  through  rather 

rapidly  and  therefore  have  it  subbing  out  of  these  little  furrows  at 
the  lower  end  almost  as  soon  as  at  the  upper  end.  They  will  put  as 
large  a  hea  dinto  each  furrow  as  they  can  without  eroding  the  soil, 
get  the  water  to  the  lower  end  as  quickly  as  possible,  and  then  cut 
down  to  the  size  of  stream  that  will  just  carry  through  and  seep 
away  for  the  time  necessary  to  irrigate  the  tract. 

Q.  On  the  soil  of  the  kind  involved  in  these  three  tracts  how 
long,  in  your  opinion,  would  be  a  reasonable  length  of  time  to 
allow  the  water  to  remain  in  one  corrugation  or  furrow  or  a  set 
of  corrugations  or  furrows  before  changing  to  another? 

A.  That  would  depend,  of  course,  somewhat  on  the  crop  that  was 
in  there  and  the  state  of  cultivation.  In  crops  like  alfalfa  or 
meadow  I  would  say  that  twelve  hours  would  be  the  maximum 
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time  that  he  should  allow  the  water  to  run.  If  the  crop  was  in 
potatoes  or  some  other  cultivated  crop,  it  would  he  a  shorter 
period. 

Q.  How  much  shorter  would  it  be  ? 

A.  It  depends  on  the  slope  and  which  irrigation  it  is.  Early  in 
the  season,  when  they  want  to  get  in  heavy  irrigation,  the  irrigation 
prior  to  planting,  he  would  probably  leave  the  water  on  there  from 
eight  to  ten  hours.  However,  after  he  was  irrigating  frequently 
in  the  midsummer  he  would  irrigate  before  the  soil  was  really  dried 
out,  because  the  potatoes  produce  more  uniform  crops  if  the 
moisture  content  is  kept  fairly  high,  and  on  those  occasions  he 
would  not  need  to  put  on  as  near  as  much  water  to  get  the 
1454  soil  up  to  maximum  water  holding  capacity,  and  he  would 
run  it  a  shorter  period  of  time,  perhaps  around  five  or 
six  hours. 


Q.  If  the  lower  end  of  the  field  where  the  water  was  in  the 
corrugations  for  two  hours  produced  crops  successfully,  what 
would  that  show  with  reference  to  the  application  of  water  on  the 
upper  end  of  the  furrows  where  it  was  left  for  twenty-four  hours? 

A.  It  would  show  that  water  was  being  wasted  at  the  upper  end 
through  deep  percolation  during  the  larger  part  of  the  time  it  was 
on  the  land. 

Q.  What  do  you  remember  about  your  examination  of  the  Parks 
land  during  your  first  examination  in  1931  ? 

A.  I  found,  from  notes  taken  at  that  time,  that  the  water  table 
was  high.  One  boring,  for  instance,  showed  it  about  24  inches 
and  another  one  between  the  three  and  four  feet,  and  I  had  notes 
indicating  that  a  good  share  of  the  place  had  a  high  water  table. 

I  also  recall  very  definitely  that  I  came  back  and  looked  at  this 
tract  a  second  time  after  I  had  learned  the  amount  of  water  that 


had  been  estimated  as  delivered  to  it,  and  I  came  back  the  second 


time.  I  find  in  my  notes  that  I  recorded  the  approximate  length 
of  run  and  the  approximate  acreage  in  different  crops  and  had 
notes  as  to  the  way  it  was  irrigated.  That  is  about  all  that  I  re¬ 
member  about  that  1931  examination.  Of  course,  it  was  several 


years  ago. 

Q.  What,  if  any,  effect  does  a  high  water  table  have  upon  the 
requirement  of  water  for  irrigation  ? 

A.  As  long  as  the  high  water  table  does  not  result  in  alkali’ing 
the  land,  and  therefore  stopping  or  seriously  curtailing 
1455  crop  production,  a  reasonably  high  water  table  will  de¬ 
crease  the  irrigation  requirement.  Immediately  above  the 
water  table  the  soil  is  very  moist.  It  has  what  we  call  the  capil¬ 
lary  fringe  immediately,  for  about  a  foot,  above  the  water  table. 
There  is  more  water  held  than  would  stay  in  the  soil  if  it  were 
drained.  The  amount  of  water  above  that  gradually  becomes  less, 
but  it  is  carried  up  several  feet  by  capillary  action,  so  that  a  con¬ 
siderable  part  of  the  soil  profile  is  kept  moist  from  that  source. 
Therefore,  when  you  irrigate  vou  have  a  relativelv  thin  laver  of 
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soil  that  you  need  to  moisten  in  order  to  have  the  entire  root  zone 
moist. 

Q.  Why  did  you  go  back  to  the  Parks  tract  the  second  time  in 
1931? 

A.  Because  when  I  found  the  record  of  water  that  had  been  esti¬ 
mated  as  delivered  I  was  very  much  surprised.  .According  to  my 
notes  I  had  made  on  the  tract,  I  could  hardly  believe  that  that 
amount  of  water  had  been  used.  Therefore,  I  went  back  out  to 
see  if  I  had  overlooked  something  in  my  original  classification. 

Q.  Did  it  appear  to  you  that  the  record  as  to  water  delivered  or 
furnished  for  this  tract  had  been  very  excessive  as  compared  to 
the  amounts  which  had  been  used  on  other  tracts  of  similar  char¬ 
acter  and  produced  crops  successfully  on  them  ? 

A.  Yes.  It  was  a  great  deal  higher  than  a  large  acreage  of  land 
with  similar  soil  and  topography  which  had  produced  successfully 
with  much  less  water. 

Q.  Was  the  Parks  tracts  one  of  the  exceptional  tracts  where  you 
did  not  follow  closely  the  average  of  the  total  used  because  of  evi¬ 
dence  of  waste? 

1456  A.  Yes ;  it  was  one  of  the  most  exceptional  in  that  respect. 

Q.  What  evidence  of  waste  or  excessive  percolation  of 

water  did  you  find  on  the  Parks  land? 

A.  You  are  referring  now  to  the  recent  examinations  I  made, 
not  confining  it  to  the  original  examination? 

Q.  I  will  withdraw  that  question  now  and  ask  another:  What 
examinations  have  you  made  on  the  Parks  land  in  later  years  after 
those  made  in  1931  ? 

A.  I  examined  the  tract  in  the  late  fall  of  1937,  then  in  April, 
July,  and  October  of  1938,  and  then  on  September  29  in  1939. 

Q.  Now,  the  question  is,  What,  if  any,  evidence  of  waste  or  ex¬ 
cessive  application  of  water  did  you  find  on  the  Parks  lands? 

A.  I  found  the  water  table  condition  which  I  have  already 
described.  In  addition  to  that  I  found  that  he  had  frequently — 
that  he  had  at  times,  at  least,  irrigated  when  the  soil  was  already 
so  moist,  except  very  near  the  surface,  that  you  could  add  very 
little  more  usable  water  to  the  soil.  I  found  water  grasses,  sour 
dock,  water  plantain,  and  plants  of  that  sort,  which  ordinarily 
grow  only  where  the  surface  is  kept  quite  moist.  I  found  those 
scattered  quite  generally  throughout  his  pasture,  and  also  in  Sep¬ 
tember  of  1939  I  found  that  sort  of  growth  in  the  potato  and 
squash  field. 

The  upper  end  of  this  field  is  in  part  of  the  better-drained  land, 
where  it  is  quite  sandy,  and  it  would  be  very  unusual  to  find  that 
type  of  growth  in  that  land  unless  the  irrigation  had  been  ex¬ 
ceptionally  heavy.  This  sort  of  growth  was  so  heavy  that 

1457  I  could  hardly  see  the  regular  crop.  Of  course,  I  could  see 
the  squash — they  were  very  large — but  where  it  was  pota¬ 
toes  I  could  hardly  see  the  regular  crop,  the  weedy  growth  being 
almost  waist  high  in  many  places. 
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Q.  Does  the  growth  to  which  you  refer  indicate  that  the  ground 
was  too  wet  ? 

A.  It  indicates  the  ground  was  too  wet.  That  type  of  growth 
only  grows  where  the  ground  is  kept  very  moist. 

0.  Does  such  growth  in  itself  waste  water? 

A.  Yes,  it  does.  I  would  estimate  that  in  that  potato  field 
probably  this  weedy  growth  would  use  almost  as  much  water  as 
the  potatoes  did. 

Q.  What  did  you  find  in  regard  to  Mr.  Parks’  system  of  dis¬ 
tributing  the  water  on  his  land  as  compared  to  that  used  by  most 
of  the  other  owners  of  old  supplemental  lands  in  maintaining  fair 
economy  in  water  distribution? 

A.  Mr.  Parks’  distribution  or  layout  of  his  fields  for  irrigation 
was  as  good  as  the  average.  There  was  one  field  particularly, 
near  the  center  of  his  tract,  where  the  length  of  run,  length  of  the 
furrows,  was  longer  than  it  should  have  been,  particularly  since 
there  was  a  change  in  topography. 

When  water  runs  down  these  furrows  it  will  go  more  rapidly 
where  the  slope  is  steep  and  will  not  sub  out  as  quickly,  but  where 
the  soil  is  flatter  the  speed  of  the  water  is  held  up  and  it  subs  more 
rapidly.  So  one  of  the  first  principles  of  farm  layout  is  to  have 
the  farm  ditches  located  where  there  is  a  change  in  topography,  if 
there  is  a  change.  In  that  field  he  should  have  had  another 
crossditch. 


I  did  not  find  that  Mr.  Parks  used  any  flumes  or  pipes  for 
1458  irrigating.  He  does  have  a  pipe  which  carries  water  across 
the  draw  along  the  eastern  line  of  his  tract,  and  I  believe 
there  was  a  length  of  flume,  perhaps  a  rod  or  two,  leading  water 
to  this  pipe.  Otherwise  he  irrigated  from  open  ditches  entirely. 
There  was  a  ditch  running  along  the  west  border  of  his  farm 


which  was  rather  deep  and  had  rather  excessive  grade,  with  the 
result  that  it  did  not  silt  up  any.  Silting  up  would  have  stopped 
some  percolation. 


Q.  Does  the  use  of  flumes  and  pipes  in  distributing  water  in 
these  farm  ditches  save  water  as  compared  to  distributing  water 
through  open  ditches? 

A.  It  does,  particularly  where  the  soils  are  of  medium  or  light 
texture.  It  saves  in  two  ways — well.  I  would  sav  in  three  wavs. 


It  saves  first  through  avoiding  percolation  losses  from  the  ditch, 
and  these  can  be  very  large  in  a  project  where  the  continuous  flow 
of  delivery  is  followed.  That  is  rather  an  important  point.  On 
most  of  our  projects  the  landowner  will  use  water  perhaps  once 
in  ten  days,  and  if  he  only  has  forty  acres  he  will  get  a  large  enough 
irrigation  head  so  that  he  can  irrigate  it  all  in  about  a  day. 

Under  that  condition  the  water  loss  from  farm  canals  is  rela¬ 


tively  low.  because,  in  the  first  place,  there  is  less  seepage  from  a 
large  ditch — less  percentage  of  seepage  from  a  large  ditch  than 
there  is  from  a  small  one — that  is.  from  a  large  volume  of  water — 
and,  in  the  second  place,  the  water  is  only  on  there  a  very  short 
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time,  ns  compared  to  having  it  on  there  practically  all  the  time 
under  the  continuous- flow  system. 

"With  the  continuous  flow  and  real  small  heads  of  water  the  weed 
growth  along  the  border  of  the  ditch  is  excessive,  and 

1459  unless  it  is  kept  down  it  will  use  a  good  deal  of  water, 
and  it  is  easy  for  the  water  to  run  into  the  gopher  holes 

without  being  noticed  readily.  In  a  large  canal  you  will  cut 
such  a  hole  that  j'ou  will  find  out  about  it  rather  quickly.  Of 
course,  evaporation  losses  are  greater  in  the  small  ditch.  So  that 
under  the  continuous-flow  method  I  found  that  the  majority  of 
the  old  supplemental  contract  owners  used  pipes  or  flumes  where 
their  soil  was  light  enough  textured  so  that  they  had  any  serious 
loss  of  water  with  the  continuous  flow.  You  practically  always 
use  furrow  irrigation,  because  you  do  not  have  as  large  a  head 
to  flood,  and  with  furrow  irrigation  it  is  important  to  be  able 
to  distribute  the  water  of  the  furrows  and  have  the  amount  flowing 
into  each  furrow  remain  where  it  is  wanted.  In  an  earthen  ditch 
it  can  wash  out — the  opening  that  you  make  for  the  furrows — 
quite  readily  and  result  in  erosion  of  the  soil  and  in  getting  about 
three  times  as  far  down  in  one  furrow  as  you  intend  to  have.  So 
that  in  order  to  irrigate  efficiently  in  earthen  ditches  you  have 
got  to  stay  with  your  water  a  good  share  of  the  time,  whereas 
with  flumes  or  pipes,  having  hydrants  or  risers,  it  is  possible  to 
irrigate  efficiently  and  attend  the  water  only  at  intervals. 

Q.  Is  the  type  of  soil  on  the  three  tracts  involved  in  these  suits 
of  a  kind  where  the  use  of  flumes  and  pipes  would  be  rather  desir¬ 
able  as  incurring  economy  in  water? 

A.  I  would  say  that  it  was.  I  am  not  sure  in  the  Parks  tract 
that  it  would  be  necessary  to  have  pipes  and  flumes  in  order  to 
irrigate  with  a  reasonable  amount  of  water,  because  of  the  high 
ground  water  conditions,  but  I  believe  that  if  it  were  necessary, 
the  fact  that  a  large  number  of  water  users  on  the  old 

1460  supplemental  contract  lands  have  followed  that  system 
would  mean  that  Mr.  Fox  should  do  likewise — Mr.  Parks 

should  do  likewise  before  he  could  properly  demand  a  larger 
amount  of  water  than  that  generally  used. 

On  the  other  two  tracts  I  think  it  is  quite  necessary  for  them  to 
have  at  least  some  flumes  or  pipes. 

Q.  You  mean  that  you  think  that  Parks  could  irrigate  his  land 
successfully  with  the  three  and  a  half  acre-feet  that  you  have  al¬ 
lowed.  even  without  the  economy  of  the  pipes  and  flumes? 

A.  I  am  inclined  to  think  that  he  could  if  lie  were  perhaps — 
if  he  followed  an  average  sort  of  cropping  system — that  is,  if  he 
raised  about  the  assortment  of  crops  that  is  average  on  the  proj¬ 
ect — but  even  if  he  needed  to  put  the  flumes  in.  I  think  the  three 
and  a  half  acre-feet  would  be  justified. 

Q.  In  assuming  that  Mr.  Parks  should  use  flumes  or  pipes  to 
save  water,  are  you  merely  suggesting  that  he  bring  his  practice 
up  to  the  usual  standard  of  other  good  irrigators  on  this  same  land 
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or  are  you  expecting  him  to  do  something  extraordinary  or  un¬ 
usual  ? 

A.  No;  I  am  just  expecting  him  to  come  to  the  standard  that  I 
found  to  be  most  general  on  the  old  supplemental  contract  lands. 

Q.  On  the  occasions  when  you  visited  the  Fox  lands  and  the  other 
lands  did  you  make  borings  and  examine  the  soil? 

A.  I  did. 

Q.  What  did  you  find  as  to  the  soil  types  on  these  lands? 

A.  I  believe  I  have  already  described  those  on  the  Parks — that 
is.  that  I  found  most  of  the  acreage  to  be  a  fine,  sandy  loam, 

1461  the  same  general  type  as  was  the  predominating  soil  type  in 
the  valley,  and  a  relatively  small  area  to  be  either  sandy 

on  the  surface  or  sandy  near  the  surface. 

On  the  Fox  tract  I  found  the  soil  on  a  large  part  of  the  tract 
to  be  rather  similar,  to  be  a  fine,  sandy  loam.  However,  within 
that  there  were  small  bodies  that  would  more  properly  be  called 
sandy  loam.  That  means  the  sand  mixed  with  the  fine  material ; 
the  silt  and  clay  was  a  little  coarser. 

Then  along  the  north  and  western  side,  the  portion  north  and 
west  of  the  black  broken  line  on  the  exhibit  of  his  tract — that  is 
generally  sandy  on  the  surface.  We  call  that  a  fine,  loamy  sand. 
The  depth  of  the  sand  is  variable  and  is  underlaid  by  fine,  sandy 
loam  at  a  depth  generally  of  around  two  feet  or  less. 

Right  at  the  breaks  in  topography  along  that  fence  line  in  the 
northwest  corner  of  his  tract  there  are  places  where  the  sand  is 
deeper. 

Q.  Did  you  notice  alkali  on  the  Parks  land  ? 

A.  There  is  a  small  amount  of  his  land  that  is  alkaline.  It  is 
near  the  south  line,  about  two-thirds  of  the  distance  over  from  the 
east  line.  There  was  a  portion  of  the  pasture  and  a  little  of  the 
land  going  up  into  the  cultivated  field  north  of  that  which  is  rather 
badly  alkaline. 

Q.  Where  alkali  accumulates  on  the  surface  of  land  what  does 
that  indicate  as  to  ground  water  conditions? 

A.  That  indicates  that  the  water  table  has  been  high  enough 
for  the  water  to  move  the  surface  by  capillarity  and  there  evapo¬ 
rate  and  leave  the  soluble  material  behind — meaning  the  salt,  alka¬ 
line  salts,  behind. 

Q.  What  effect  does  this  accumulation  of  alkali  or  salts 

1462  on  the  surface  have  upon  crop  production? 

A.  It  will  seriously  limit  crop  production  and,  when  it  is 
bad  enough,  it  will  stop  crop  production  entirely. 

Q.  Does  a  high  water  table  have  any  injurious  effect  other 
than  bringing  the  alkali  to  the  surface  ?  " 

A.  The  high  water  table  has  the  effect  of  limiting  the  root 
zone.  Roots  will  not  grow  to  advantage  down  into  the  satu¬ 
rated  zone,  and  if  it  remains  there  for  any  extended  length  of 
time  it  will  kill  the  roots  that  grow  into  it.  The  result  is  that 
you  have  a  limited  thickness  of  soil  in  which  the  crops  can 
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grow.  That  and  the  alkali  accumulations  are  the  principal  dis¬ 
advantages  of  a  high  water  table. 

Q.  Does  it  have  any  effect  on  the  texture  of  the  soil  in  the 
way  of  puddling  the  soil  ? 

A.  It  would  not  have  any  effect  on  the  texture.  It  has  some 
adverse  effect  on  the  structure  through  puddling?  Of  course, 
that  is  most  serious  where  so-called  blacK  alkali  is  brought  to 
the  surface.  That  puddles  the  soil  and  has  the  more  serious 
effect  on  it. 

Q.  What  effect  does  free  water  or  the  high  water  table  have 
on  the  air  content  of  the  soil  ? 

A.  Well,  of  course,  where  the  soil  is  saturated  it  practically 
eliminates  the  air  from  the  porous  spaces — that  is,  where  it  is 
saturated  long  enough  that  it  is  still.  You  will  find  frequently 
a  high  water  table  along  the  water  course.  The  other  ground 
water  moves  somewhat  with  the  water  in  the  stream.  There  it 
will  have  some  air  mixed  with  it  and  crops  will  grow  better 
under  that  condition. 

Q.  How  many  feet  will  capillary  action  draw  the 

1463  water  up  to  the  surface  on  soil  similar  to  that  on  the 
Parks  place? 

A.  That  would  be  somewhat  variable.  I  would  say,  though, 
that  around  four  feet  would  be  the  approximate  distance  with 
his  soil. 

Q.  On  what  proportion  of  the  Parks  land  would  you  find  the 
water  table  toward  the  end  of  the  season  to  be  within  four  feet 
of  this  surface  ? 

A.  I  did  not  determine  that  acreage  exactly.  I  would  say 
about  two-thirds  or  a  little  more. 

Q.  Did  you  notice  the  presence  of  bluegrass  in  the  alfalfa 
fields? 

A.  Yes.  I  noticed  that  some  of  the  fields  had  alfalfa  and  blue- 
grass.  It  was  a  little  hard  to  tell  whether  it  was  supposed  to 
be  an  alfalfa  field  or  a  blue  grass  field.  He  had  some  new  al¬ 
falfa  where  there  was  not  any  bluegrass  that  I  noticed. 

Q.  Does  a  growth  of  bluegrass  in  an  alfalfa  field  tend  to 
injure  the  alfalfa  crop? 

A.  That  bluegrass  has  a  tendency  to  thin  down  the  stand  of 
alfalfa.  Also  it  reduces  the  yield.  The  bluegrass  is  such  a 
low  growth  that  very  little  of  the  grass  is  cut  by  a  mowing 
machine,  and  after  it  is  cut  it  has  a  lower  protein  content  and 
is  less  valuable  for  feed  than  alfalfa. 

Q.  Does  the  growth  of  bluegrass  in  an  alfalfa  field  have  any 
lelationship  to  the  excessive  application  of  water  on  the  land? 

A.  My  observation  has  been  that  bluegrass  will  come  into 
an  alfalfa  field  most  rapidly  where  the  surface  is  kept  moist 
through  most  of  the  season,  either  due  to  excessive  irri- 

1464  gation  or  the  water  table  being  very  close  to  the  surface. 
Also,  a  high  water  table  will  kill  out  part  of  the  alfalfa 

and  give  the  bluegrass  a  better  chance  to  become  established. 
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Q.  Will  you  explain  what  you  mean  by  “water  table”? 

A.  The  water  table  is  the  plain  of  saturation — of  water  satura¬ 
tion — in  the  soil  where  free  gravitation  of  water  occurs. 

Q.  Would  you  say  that  is  something  like  an  underground  lake 
with  soil  and  other  material  in  it? 

A.  That  would  be  a  good  comparison,  yes. 

Q.  Did  you  find  other  tracts  of  land  similar  in  character  and 
quality  to  the  Parks  land  on  which  good  crops  had  been  produced 
with  three  and  a  half  acre-feet  of  water  or  less? 

A.  I  found  that  the  general  average — that  a  large  acreage  of 
similar  soil  averaged  around  three  and  a  half  acre-feet  or  less. 

Q.  I  believe  you  referred  to  the  fact  that  there  was  evidence 
that  irrigation  of  water  was  put  on  this  land  when  it  was  already 
wet  enough.  Will  you  state  what  that  was? 

A.  Well,  in  the  bluegrass  pasture  near  the  house— -that  would 
be  in  the  southeast  portion  of  the  tract,  between  the  drain  ditch  and 
the  road — I  took  moisture  samples  before  irrigation  and  took  sam¬ 
ples  of  soil  and  determined  the  moisture  in  them  by  drying  in  an 
oven.  Then  I  took  samples  about  eighteen  hours  after  irrigation 
and  dried  those,  and  I  found  that  a  good  share  of  the  soil  profile 
had  about  as  much  water  in  it  before  lie  irrigated  as  it  did  eighteen 


hours  after  he  irrigated  it,  which  indicated  that  he 
before  he  needed  to. 


was  irrigating 


Q.  What  portion  of  the  water  in  the  soil  is  beneficial  for 
1465  crop  growth?  That  held  bv  capillary  action  or  that  held 
as  an  underground  water  table? 

A.  The  water  in  the  soil  that  is  beneficial  to  crop  growth  in¬ 
cludes  a  portion  of  the  capillary  water,  it  includes  the  water  that 
will  be  held  against  gravity,  which  is  the  total  amount  of  capillary 
water,  and  the  amount  that  crop  roots  will  extract — that  is.  there 
will  be  some  capillary  and  hydroscopic  moisture  left  in  the  soil 
after  the  roots  have  taken  all  that  they  can  out,  but  with  ordinary 
field  crops  free  water  in  the  soil  or  that  below  the  water  table  is 
useful  only  to  the  extent  that  it  contributes  to  the  capillary  mois¬ 


ture  above  it. 


Q.  Does  a  rise  in  the  ground  water  table,  both  as  indicated  by  a 
single  irrigation  and  also  as  shown  throughout  the  irrigation 
season,  indicate  more  water  was  being  used  on  the  farm  than  was 
required  for  irrigation  ? 

A.  Yes,  I  would  say  that  it  did. 

Q.  Will  you  enumerate  briefly  now,  in  the  order  in  which 
you  think  they  are  most  important,  the  ways  in  which  water,  in 
your  opinion,  was  being  wasted  on  the  Parks  tract? 

A.  I  think  the  most  important  waste  was  due  to  deep  percola¬ 
tion  resulting  from  leaving  the  water  on  different  runs  too  long. 
The  next  would  be  seepage  from  farm  ditches  which  were  unlined 
and  in  rather  poor  condition.  The  next  would  be  through  the 
water  used  by  weeds  and  water  grasses,  which  was  indirectly  the — 
or  directly  the  result  of  heavy  irrigations,  and  perhaps  the  last 
would  be  the  water  wasted  through  surface  runoff,  being  wasted 
into  the  drain  and  run  off  from  the  tracts. 
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Q.  Does  the  wastage  of  water  through  excessive  deep  percola¬ 
tion  have  injurious  effects  other  than  wasting  the  water . 
146G  A.  I  do  not  know  of  any  additional  ones  in  addition  to 
those  that  I  have  mentioned  except  the  accumulation  of 

alkali. 

Q.  Washing  out  of  soil  fertility? 

A.  Washing  out  of  soil  fertility,  yes. 

Q.  Did  you  testify  Friday  as  to  whether  anyone  else  was  em¬ 
ployed  to  check  your  work  ? 

A.  Yes. 

Q.  That  was  Dr.  Powers  ? 

A.  Yes. 

Q.  Did  Dr.  Powers  approve  your  work? 

A.  Yes. 

Q.  Do  you  recall  how  many  different  times  you  visited  the 
Parks  place? 

A.  Six  or  seven  times,  or  six  or  seven  occasions,  I  should  say. 
I  frequently  went  back  to  it  on  more  than  one  day  on  the  same 
genera  1  occasion  when  I  visited  it. 

Q.  During  the  various  times  when  you  visited  the  Parks  land 
did  you  ever  sec  Mr.  Parks  or  anyone  else  taking  care  of  the 
water  ? 

A.  I  don’t  recall  ever  seeing  anyone  working  with  the  water 
when  I  was  there. 

Q.  When  you  visited  the  lands  of  the  various  farms  included 
in  the  areas  described  as  the  old  supplemental  lands  of  the  Sunny- 
side  Valley  Irrigation  District  in  1931  for  the  purpose  of  making 
your  investigation  and  determination  of  water  requirements  did 
you  consult  with  the  farmer-owner  if  you  found  the  farmer-owner 
available  in  the  field? 

A.  I  followed  that  practice  whei*e  I  ran  onto  him  in  the  field, 
if  he  was  not  engaged  in  something  where  he  was  not  able 
1467  to  stop. 

Q.  Referring  now  to  the  Fox  lands,  have  you  made  an 
investigation  of  the  Fox  lands  affected  in  these  cases  as  to  water 
requirements? 

A.  I  have. 

Q.  At  what  times  ? 

A.  I  examined  the  Fox  land  in  the  fall  of  1937  and  again  in  the 
middle  of  April,  July,  and  about  the  eighth  of  October  1938.  and 
then  on  September  29,  in  1939. 

Q.  What  did  you  find  the  conditions  to  be  on  the  Fox  tract? 

A.  I  believe  I  have  already  described  the  general  soil  conditions. 
I  found  that  there  was  a  small  area  of  land  along  the  western 
side  of  the  Fox  tract,  which  is  a  very  poor  piece  of  real  estate 
and  on  which  apparently  he  has  used  very  little  water  in  the  last 
few  years.  This  piece  of  land  is  served  by  a  pipe  which  is  about 
660  feet  in  length.  The  upper  50  feet  or  so  is  a  wooden  box  about 
six  inches  square,  and  then  there  is  a  vitrified  six-inch  clay  pipe 
which  discharges  into  a  metal  pipe  at  the  end,  which  carries  the 
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water  over  a  low  swale,  and  onto  this  somewhat  higher  land  in 
the  southwest  corner  of  the  tract.  This  pipe  has  been  broken  into 
a  time  or  two.  I  noted  it  had  been  broken  into  shortly  before 
I  was  there  in  1937  in  order  to  clean  it  out,  and  there  are  indica¬ 
tions  that  Mr.  Fox  is  unable  to  get  a  reasonably  large  irrigation 
head  through  that  pipe.  I  judged  this  from  the  size  of  the  ditch 
that  it  discharges  into  and  the  apparent  amount  of  water  that 
has  been  in  that  ditch ;  also  the  fact  that  he  has  opened  it  up  to 
try  to  clean  it  out. 

1468  I  believe  this  is  one  of  the  reasons,  at  least,  that  he  has 
not  irrigated  that  land  very  much  in  the  southwest  corner  of 

his  tract,  and  regardless  of  how  much  water  he  had,  I  don’t  believe 
with  that  pipe  in  its  present  condition  he  could  get  a  big  enough 
irrigation  head  to  irrigate  that  soil  to  advantage,  because  it  is 
rather  sandy  on  the  surface. 

1469  I  found  that  Mr.  Fox  had  earthen  farm  ditches,  except 
for  this  pipe  which  I  described  which  was  used  to  deliver 

water  across  this  low  piece  of  land,  and  a  short  length  of  flume  in 
one  of  his  fields.  The  most  significant  thing  about  these  ditches 
was  that  they  were  very  poorly  maintained.  On  more  than  one 
occasion  I  noticed  that  grass  and  weeds  had  grown  up  to  such  an 
extent  that  you  could  not  see  the  ditch  at  all.  Then,  the  ditches 
are  perhaps  more  extensive  than  necessary.  I  believe  that  by  lev¬ 
eling  a  small  amount  of  land  he  could  do  away  with  a  ditch  along 
the  north  side  of  his  tract.  The  length  of  furrows  is  variable.  It 
is  excessive  on  a  considerable  part  of  the  farm.  This  exhibit  (in¬ 
dicating)  shows  the  length  oi  furrows  in  the  various  fields.  In 
the  northeastern  part  it  will  be  noted  that  the  furrows  are  from 
600  to  750  feet  long.  South  of  that  there  is  a  field  with  the  fur¬ 
rows  580  feet  long.  In  a  field  in  the  northwestern  part,  which  is 
marked  “Wheat”  the  irrigation  furrows  are  500  to  530  feet  long. 
That  is  a  rather  serious  condition  there,  because  at  the  lower  end 
of  this  field  the  soil  is  sandier  than  it  is  up  above.  Immediately 
south,  in  a  field  marked  “Com,”  the  furrows  are  variable,  running 
from  360  to  650  feet ;  and  in  the  southwest  corner,  where  the  real 
sandy  soil  occurs,  his  irrigation  furrows  are  430  feet.  In  order 
to  irrigate  that  land  efficiently  he  should  run  the  water  not  more 
than  about  220  feet. 

We  did  not  find  a  high  water  table  on  the  Fox  tract.  There  is 
some  water  along  the  swale  which  is  not  irrigated,  but  otherwise 
there  was  no  high  water  table.  It  is  located  up  on  a  rather  high 
bench  where  it  is  well  drained. 

Q.  Does  the  fact  that  this  land  has  not  become  water- 

1470  logged  with  the  applications  of  water  on  it  indicate  that  it 
does  have  good  natural  drainage? 

A.  Yes;  that  would  indicate  that. 

Q.  So  that  the  deep  percolating  water  escapes  by  underground 
drainage? 

A.  Yes;  there  would  be  ample  opportunity  for  large  amounts 
of  deep  percolating  water  to  escape  through  that  soil  without  de¬ 
veloping  a  water  table. 
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Q.  With  reference  to  vour  testimony  that  the  farm  ditches  were 
filled  up  with  weeds  and  grass,  will  you  state  what  effect  that  has 
upon  the  economical  or  wasteful  use  of  water  ? 

A.  The  effect  of  weeds  and  grass  in  a  small  ditch,  such  as  they 
have,  with  the  size  of  heads  that  are  used  in  the  Yakima  Project, 
or,  in  fact,  with  any  sort  of  a  head,  is  very  serious  in  that  it  slows 
the  water  up  to  an  extent  that  the  percolation  losses  from  that  ditch 
are  increased;  and  also  the  grass  and  weeds  themselves  use  up  a 
great  deal  of  water,  since  the  water  runs  through  this  ditch  the 
larger  part  of  the  time. 

Another  thing  is  that  with  poorly  maintained  ditches  of  that 
sort  it  is  easy  for  little  foreign  matter,  such  as  weeds  and  hay  or 
anything  of  that  sort,  to  float  down  and  cause  the  ditch  to  over¬ 
flow.  We  found  his  ditch  overflowing  into  a  field  and  water  pud¬ 
dling  there,  water  that  was  intended  to  go  down  the  ditch  and  be 
used  in  irrigation  farther  to  the  west.  This  loss  in  ditches  main¬ 
tained  as  I  observed  Mr.  Fox  to  maintain  his  ditches  could  account 
for  a  very  large  part  of  the  water  that  is  diverted  through  the 
farm. 

Does  the  foul  and  weedy  condition  of  ditches  have  any 
1471  other  effect  than  to  waste  the  water?  For  instance,  as  to 
the  spreading  of  weeds. 

A.  Of  course  that  is  a  source  of  seed  development  of  weeds  and 
grasses  that  are  not  desired  on  the  farm. 

Q.  If  proper  and  reasonable  efforts  were  made  to  economize  in 
the  use  of  water  and  proper  methods  were  adopted  and  applied 
on  this  land  in  the  way  of  providing  distribution  through  pipes 
or  flumes,  as  is  done  by  many  other  users,  and  avoiding  the  losses 
resulting  from  weeds  on  the  banks  and  in  the  ditch,  and  with 
proper  length  of  furrows,  in  your  opinion  could  a  reasonable 
rotation  of  crops  be  planned  and  carried  out  under  which  crop 

fjroduction  could  be  successfully  and  profitably  carried  on  on  that 
and  with  three  acre-feet  per  acre  per  annum  of  water? 

A.  I  believe  that  a  crop  rotation,  including  a  sufficient  per¬ 
centage  of  low  irrigation  requirement  plants,  could  be  worked  out 
so  it  could  be  irrigated  successfully  with  three  acre-feet. 

Q.  Will  you  state  what  some  of  the  lower  irrigation  requirement 
plants  are  that  would  be  included  in  this  crop  rotation  ? 

A.  Of  course,  small  grains  use  water  early  in  the  spring  and 
take  advantage  of  the  natural  moisture  which  is  in  the  soil  from 
the  winter  supply,  and  have  been  shown  to  be  successfully  pro¬ 
duced,  including  necessary  farm  loss,  with  about  18  acre-inches 
per  year.  Corn  is  a  relatively  low  water  requirement  crop.  Some 
of  the  land  owners  raise  wheat  and  follow  it  with  rutabagas  when 
m  they  want  to  make  more  use  of  the  land  than  results  from 
14(2  a  single  crop.  Rutabagas  are  a  relatively  low  irrigation 
requirement  plant.  I  would  say  that  corn  and  small  grains 
would  be  the  principal  crops  that  have  a  lower  irrigation  require¬ 
ment  than  some  of  the  others.  And  sweet  clover  for  pasture  will 
use  far  less  water  than  a  bluegrass  pasture. 

Q.  Is  it  also  a  better  pasture  for  production  purposes? 
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A.  It  is  better  than  alfalfa.  I  would  not  say  it  is  better  than 
bluegrass.  Some  livestock  men  have  found  they  can  carry  con¬ 
siderably  more  livestock  on  a  sweet-clover  pasture,  but  others 
prefer  tlie  bluegrass  pasture. 

Q.  If  you  grew  a  fair  proportion  of  wheat,  which  would  take 
only  about  one-half  of  your  allowance  of  three  acre-feet  per  acre, 
and  also  a  fair  proportion  of  corn,  which  would  not  taxe  more 
than  three  acre-feet,  would  the  water  that  you  save  on  your  wheat 
alone  enable  you  to  provide  irrigation  largely  in  excess  of  three 
acre-feet  on  the  land  in  alfalfa  with  other  crops  of  higher  water 
requirements '( 

A.  Yes;  it  would  if  the  alfalfa  acreage  were  not  kept  at  too 
large  a  figure. 

Q.  Would  such  a  crop,  proportioned  in  rotation,  be  one  well 
adapted  to  the  livestock  industry,  like  dairying  and  other  stock 
industry  ? 

A.  It  would  be  quite  well  adapted.  There  is,  of  course,  better 
sale  for  corn  in  that  vicinity  than  there  is  for  such  crops  as  wheat. 
But  that  sort  of  a  system  of  farming  would  work  in  quite  well 
with  livestock. 

Q.  Did  you  hear  Mr.  Fox’s  testimony,  that  he  was  producing  60 
bushels  of  corn  per  acre  on  one-third  as  much  water  as  he  put  on 
his  potatoes  ? 

A.  I  do  not  have  the  exact  amount,  but  I  do  remember 

1473  testimony  to  approximately  that  effect. 

Q.  And  that  he  also  testified  that  he  was  making  more 
net  profit  on  his  corn  that  year  than  on  his  potatoes? 

A.  Yes. 

Q.  What  is  the  condition  in  the  Yakima  Valley  in  regard  to 
the  growth  of  potatoes  ?  Is  that  a  declining  industry,  or  one  that 
is  stationary,  or  increasing? 

A.  My  observation  of  potato  production  has  been  that  they  are 
grown  most  successfully  on  new  lands,  and  that  after  land  has 
been  under  irrigation  for  a  period  of  several  years,  potatoes  are  less 
extensively  grown.  So,  from  my  observations  I  would  say  that 
as  far  as  the  old  land  in  the  project  goes,  the  potato  acreage  has 
been  decreasing  for  a  number  of  years. 

Q.  Is  that  due  in  part  to  wire  worms  or  other  pests  which  have 
gotten  into  the  potato  fields? 

'  A.  It  is  due  in  part  to  that;  yes. 

*  *  * 

Q.  Mr.  Johnston,  when  you  stated  that  plants  would  grow  better 
with  a  water  table  that  is  moving  somewhat,  did  you  mean,  better 
than  with  a  stagnant  water  table? 

A.  Yes. 

Q.  Did  you  mean  that  there  would  be  more  tolerance  of  the  water 
table  if  it  were  moving  than  if  it  were  stationary? 

A.  Yes;  that  is  true. 

Q.  As  to  the  Ottmuller-Eder  land,  Mr.  Johnston,  what  investi¬ 
gation  have  you  made  of  the  tract  known  as  the  Ottmuller 

1474  or  Eder  tract? 
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A.  The  Ottmuller  or  Eder  tract  was  examined  in  the  fall  of 
1937  and  on  three  occasions  in  1938  already  mentioned,  and  in 
the  latter  part  of  September  1939,  I  put  down  rather  numerous 
test  holes  to  examine  the  soils,  caused  a  map  to  be  made  under  my 
direction,  which  has  already  been  introduced,  and  made  observa¬ 
tions  of  his  irrigation  practices  and  his  distribution  system.  The 
soil  on  the  larger  part  of  his  place  was  found  to  be  a  deep,  fine, 
sandy  loam  of  the  same  general  character  as  the  predominating 
soil  type  in  the  Yakima  Valley,  but  an  area  between  three  and  four 
acres  in  the  southeast  part  of  the  tract,  which  is  marked  off  by  the 
broken  black  line,  is  somewhat  sandy  in  the  surface  two  feet.  It 
is  underliad  by  sandy  loam  material,  but  in  the  deeper  subsoil 
it  gets  into  some  gravel.  This  gravel,  at  least  at  the  surface,  has 
some  soil  mixed  with  it,  but  it  is  more  porous  material  than  the 
soil  above. 

The  water  is  delivered  to  the  Ottmuller  tract  at  the  southwest 
comer.  He  carries  it  in  a  farm  canal  to  the  northwest  comer, 
thence  east  to  the  northeastern  corner,  to  irrigate  lands  lying  under 
it.  He  also,  I  understand,  serves  water  through  this  canal  to  a 
neighbor  during  part  of  the  time,  and  the  neighbor  in  turn  fur¬ 
nishes  water  to  irrigate  the  land  in  the  southwest  corner  of  his 
farm. 

The  irrigation  system  has  runs  that  are  generally  about  one-third 
of  the  way  across  the  40;  whereas,  with  that  type  of  soil,  there 
should  be  four  runs  to  the  40  in  order  to  avoid  deep  percolation 
losses.  This  condition  is  particularly  serious  in  the  south- 
1475  east  part  of  the  place  where  the  soil  is  the  lightest  in 
texture,  and  therefore  the  more  difficult  to  irrigate  efficiently 
with  long  runs.  His  furrows  there  are  from  460  to  500  feet.  On 
that  sandy  soil  there  should  be  another  cross  ditch  to  cut  that 
distance  in  two. 

Then,  along  the  western  side  of  his  place  there  is  a  narrow  strip 
of  land  lying  between  the  Government  lateral  and  the  principal 
farm  canal  which  is  irrigated  the  full  length  of  the  40.  The  water 
is  turned  into  the  furrows  at  the  southwest  corner  and  carried 
completely  through  to  the  northwest  corner  of  the  tract.  It  would 
be  almost  impossible  to  irrigate  with  this  length  of  furrows  with¬ 
out  having  excessive  percolation  loss ;  and  I  observed  on  the  dif¬ 
ferent  occasions  when  visiting  the  land  that  the  crops  growing  in 
that  tract  were  not  very  good.  Particularly  in  September  of  1939, 
at  the  lower  end  grain  liad  been  planted,  and  part  of  it  was  not 
even  harvested  because  the  growth  of  water  grasses  and  that  sort 
of  plants  was  so  excessive. 

This  topography  I  believe  I  have  not  explained  on  these  maps. 
The  contour  lines  are  shown  marked,  one  of  them,  705,  and  me 
other  700.  Those  are  contour  lines  connecting  points  of  equal 
elevation.  The  contour  interval  is  one  foot.  In  other  words,  the 
line  immediately  below  the  705  would  be  704  elevation,  and  so 
forth.  This  topography  shows  rather  clearly  that  it  is  unnecessary 
for  the  Eder  place  to  be  irrigated  by  running  water  the  full  length 
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of  the  40.  It  could  be  operated  out  of  this  same  ditch  that  he  has 
now,  into  the  field  to  the  side  at  almost  any  point  except  at  the 
extreme  southwest  corner.  So  that  it  is  entirely  unnecessary  for 
him  to  carry  the  water  that  full  length.  Also  while  it 

1476  might  not  pay  them  to  do  it  at  this  time,  it  would  be  pos¬ 
sible  to  have  that  service  ditch  right  up  against  the  Govern¬ 
ment  lateral,  if  they  would  level  a  small  amount  at  the 
southeast  corner;  in  other  words,  take  off  a  little  high  ground 
near  the  southwest  corner ;  although  at  the  present  time  I  do  not 
say  that  it  would  be  desirable  financially  to  make  that  change. 
The  water  could  be  turned  out  of  that  ditch  almost  anywhere 
along  the  line,  as  is  shown  rather  clearly  by  its  topography.  I 
have  noticed  that  the  farm  ditches  on  this  tract  are  large  in  cross 
section.  They  are  flat-bottomed,  straight-sided  ditches. 

Q.  Will  you  explain  in  what  way,  if  at  all,  they  are  unusually 
large,  and  how  that  might  contribute  to  the  waste  of  water  ? 

A.  In  such  a  ditch  there  is  a  large  amount  of  water.  It  is  held 
up  by  checks  when  it  runs  out  into  the  different  fields,  and  the 
so-called  wetted  perimeter,  or  the  amount  of  the  bank  and  bottom 
of  the  ditch,  that  is  kept  wet,  is  large,  with  the  result  that  percola¬ 
tion  loss  can  be  very  excessive  from  such  a  ditch.  He  has  some 
turn-outs  or  checks,  which  are  rather  old  and  rotted,  and  they 
have  no  aprons  below  them,  with  the  result  that  deep  holes  or 
chum  holes  in  the  ditch  have  developed  below  these  checks. 

Q.  What  effect,  if  any,  does  that  have  upon  the  economy  or 
waste  in  water  application  ? 

A.  Of  course  it  increases  the  chances  for  seepage,  and  also  those 
holes  have  to  be  filled  up  every  time  the  water  is  run  through  the 
ditch.  Based  on  information  secured  from  the  landowner,  it  looks 
like  it  takes  about  an  hour  for  the  ditch  to  fill  up  when  the 

1477  water  is  turned  in,  with  a  head  of  about  a  second-foot, 
which  is  equivalent  to  an  inch  deep  of  water  on  an  acre  of 

land.  Of  course  it  would  be  necessary  to  fill  that  up  before  he 
can  turn  any  water  out  at  the  lower  end.  The  losses  from  the 
type  of  ditches  that  occur  on  this  place  could  be  very  excessive. 

I  believe  I  have  mentioned  the  length  of  runs. 

Q.  What  did  you  observe  in  regard  to  the  use  of  open  ditches 
or  flumes  or  pipes? 

A.  It  was  irrigated  entirely  with  open  ditches,  as  I  observed  it. 

Q.  Is  there  any  reason,  so  far  as  you  could  see,  why  economy 
in  the  distribution  of  water  which  has  occurred  with  many  other 
water  users  from  the  use  of  pipes  and  flumes,  could  not  be  applied 
to  the  Ottmuller  or  Eder  tract  ? 

A.  I  can  see  no  reason  why  it  could  not  be.  Owing  to  the  fact 
that  he  delivers  the  water  to  the  northeast  corner  by  running  it 
half  a  mile,  there  is  more  reason  for  having  a  flume  or  pipe  than 
there  would  be  on  the  ordinary  farm  with  the  same  type  of  soil. 

Q.  Is  there  any  economy  in  the  use  of  flumes  or  pipes  in  eliminat¬ 
ing  the  cost  of  keeping  weeds  and  grasses  out  of  the  open  ditch 
that  would  wholly  or  in  part  offset  the  cost  of  the  flume  or  pipe? 

A.  In  my  opinion,  the  cost  of  the  flume  or  pipe  would  be  offset 
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to  a  considerable  extent  by  the  saving  in  labor  necessary  to  keep 
the  ditch  clean,  and  also  in  the  labor  of  irrigating  and  keeping 
the  openings  to  the  furrows  clear,  so  that  the  amount  of  water 
going  into  those  will  remain  constant. 

Q.  Did  you  hear  testimony  from  a  number  of  plaintiffs’ 

1478  witnesses  to  the  effect  that  they  could  tell  whether  a  crop 
had  too  much  water  by  its  appearance  ? 

A.  Yes. 

Q.  And  that  it  did  not  have  too  much  water  unless  they  could 
see  that  it  was  obviously  damaged  as  shown  by  the  appearance 
of  the  crop  ? 

A.  I  heard  that  testimony. 

Q.  Is  that  true,  or  can  there  be  too  much  water  without  show¬ 
ing  damage  to  the  crop  ? 

A.  There  can  be  a  great  deal  of  water  wasted  and  not  only 
result  in  the  loss  of  valuable  water,  without  having  it  show  up 
in  the  crop  appearances,  but  very  permanent  damage  can  be  done 
by  using  excessive  water  through  the  leaching  of  fertility,  and 
through  additions  to  the  water  table,  without  having  that  appear 
in  the  case  of  an  individual  crop.  That  is  particularly  true  on  a 
project  where  small  irrigating  heads  are  used.  Just  to  illustrate: 
a  farmer  may  want  to  nave  a  continuous  flow  and  leave  water 
running  on  his  place  practically  all  the  time  during  the  irrigation 
season,  and  he  may  want  to  take  a  trip  to  Yakima  for  a  day  or  two. 
It  is  rather  easy  for  him  to  check  his  water  and  spread  it  out  so 
evenly  over  a  pasture,  or  something  of  that  sort,  that  it  will  all 
seep  into  the  ground  without  any  run-off,  when  perhaps  that  field 
may  not  need  irrigation,  but  will  be  completely  irrigated  in  a  few 
hours,  and  the  remainder  of  the  water  seeping  into  the  soil  is  not 
only  wasted,  but  results  in  leaching  of  soil  fertility  and  the 
general  rise  in  water  table.  That  damage  resulting  from  leaching 
of  the  soil  and  these  other  effects  is  somewhat  comparable 

1479  to  the  damage  that  results  from  erosion  in  the  rainfall 
countries.  It  comes  on  gradually  year  by  year  and  does  not 

come  to  the  landowner’s  attention  very  effectively,  because  it  is 
so  gradual,  but  the  results  are  very  positive  just  the  same. 

Q.  Did  you  notice  in  your  examination  of  the  Ottmuller  place 
any  of  the  crops  which  appeared  to  be  damaged  by  an  excess  of 
water? 

A.  As  indicated,  I  noticed  some  that  appeared  to  be  damaged 
in  the  long  narrow  field  on  the  western  side  of  the  tract. 

Q.  What,  in  your  opinion,  is  the  amount  of  water  per  acre  rea¬ 
sonably  needed  for  the  proper  irrigation  of  the  Ottmuller  or  Eder 
tract  of  land,  if  handled  with  reasonable  economy  and  care  and 
distributed  through  a  reasonably  constructed  distribution  system? 

A.  With  the  exception  of  the  field  in  the  southeast  part  of  the 
tract,  I  think  that  three  acre-feet  per  season  would  be  a  veiy  rea¬ 
sonable  amount  of  water  for  that  land. 
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Q.  How  many  acres  are  there  in  the  tract  which  you  said  would 
be  an  exception? 

A.  The  entire  tract,  that  is,  the  entire  amount  that  would  be 
irrigable  from  that  delivery,  is  around  five  acres,  but  only  ap¬ 
proximately  four  acres  of  that  is  sandy  and,  therefore,  subject  to 
this  exception. 

Q.  In  regard  to  the  four  acres  which  are  sandy  and  would  require 
more  water  than  the  rest  of  the  farm,  how  much  water  would  you 
say  would  be  needed  on  that  four  acres  ? 

A.  Well,  it  depends,  of  course,  on  how  it  is  handled.  If  it 
were  handled  with  the  same  efficiency  as  we  would  antici- 

1480  pate  using  with  three  acre-feet  on  the  remainder  of  the  tract, 
I  would  say  that  would  need  very  nearly  four  acre-feet. 

Q.  Is  there  any  part  of  these  four  acres  to  which  you  refer  which 
is  occupied  by  buildings  and  barnyards  and  which  does  not 
require  irrigation? 

A.  He  has  rather  a  large  corral  and  stockyard,  and,  in  fact,  the 
land  appearing  on  the  map  in  the  corral  ancl  imediately  south,  as 
far  as  the  house,  as  I  observed  it,  was  not  used  for  agricultural 
purposes ;  that  is,  was  not  cropped  and  he  did  not  use  water  on  that. 

Q.  Would  the  fact  that  a  substantial  amount  of  this  four-acre 
tract  occupied  by  buildings  and  corrals,  which  does  not  require 
any  irrigation,  oifset  the  adidtional  water  needed  for  that  part  of 
the  four-acre  tract  which  is  being  irrigated? 

A.  I  believe  it  would.  If  water  was  delivered  there  for  four 
acres  and  only  used  on  about  three,  it  would  mean  that  there  was  a 
larger  amount  available  for  those  three  acres. 

Q.  What  do  you  understand,  Mr.  Johnston,  by  the  term  “bene¬ 
ficial  use  of  water”  or  “duty  of  water,”  as  applied  to  the  measure¬ 
ment  of  water,  where  a  large  additional  amount  of  water  would 
produce  only  a  very  small  adidtional  yield  ? 

A.  If  I  understand  that  question  correctly,  duty  of  water  does 
not  necesasrily  mean  the  amount  of  water  that  will  produce  a  maxi¬ 
mum  yield.  It  should  be  sufficient  to  mature  good  average  crops, 
but  it  would  not  necessarily  be  the  amount  that  would  be  required 
for  the  highest  possible  yield. 

Q.  Why  would  it  not  be  beneficial  to  apply  the  amount  that 
would  be  required  for  the  highest  maximum  yield  ? 

A.  To  illustrate  with  alfalfa,  in  most  experimental 

1481  work  increases  in  yields  have  been  secured  with  alfalfa  with 
each  additional  irrigation;  that  is,  the  larger  number  of 

irrigations  have  resulted  in  an  increase  in  yield.  As  long  as  the 
amount  of  water  applied  per  irrigation  is  sufficient  to  fill  the  useful 
moisture  capacity  of  the  soil,  larger  amounts  per  irrigation  do  not 
result  in  increases  in  yield.  The  more  frequent  irrigations  of 
course  will  have  a  cost:  they  will  require  labor;  so  that  the  maxi¬ 
mum  crop  is  not  always  the  most  profitable  crop. 

Q.  That  is,  the  additional  cost,  with  additional  water  and 
additional  labor  to  apply  it,  with  the  damage  resulting:  from 
excess  water,  would  more  than  offset  the  small  additional  yield. 
Is  that  the  idea  ? 
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A.  Yes;  that  is  true.  The  damages  could  exceed  any -bene¬ 
fits  derived  from  the  additional  yield.  ... 

Q.  Is  there  anv  factor  to  be  considered  in  connection  with 
such  heavy  applications  of  water,  in  addition  to  those  men¬ 
tioned,  with  reference  to  the  danger  of  water-logging  and  alka- 
liing  adjoining  lands  and  the  damage  from  washing  out 
fertility? 

A.  Excessive  applications  of  irrigation  water,  resulting  in  the 
percolation  of  water  out  of  the  root  zone  and  into  the  drainage, 
will  wash  out  considerable  soluble  plant  food  materials,  and 
also  it  will  add  to  the  water  table.  If  the  country  is  very  well 
drained,  as  the  Ottmuller  and  Fox  tracts  are,  there  is  still 
danger  of  water-logging  lower  lying  areas  which  may  be  situ¬ 
ated  below  that  bencn. 

Q.  Is  the  usual  practice  followed  on  the  Ottmuller  land  of 
allowing  the  water  to  remain  in  one  place,  in  one  set  of 

1482  furrows,  for  24  hours,  an  economical  or  proper  practice 
as  applied  to  that  class  of  land? 

A.  I  would  say  it  was  not  an  economical  or  proper  practice, 
and  that  it  would  result  in  a  waste  of  large  amounts  of  water. 

Q.  Mr.  Johnston,  will  you  state  briefly,  in  the  order  of  great¬ 
est  importance  as  you  view  it,  the  various  ways  in  which  you 
found  water  was  being  wasted  on  the  Ottmuller  land? 

A.  Water  is  wasted  on  that  land  due  to  leaving  it  running 
through  the  furrows  too  long.  In  September  of  1939  I  ob¬ 
served  one  field  being  irrigated;  at  least,  water  was  running 
through  the  furrows.  There  was  no  one  there  to  look  after  it. 
The  water  had  run  through  a  number  of  furrows  long  enough 
so  that  the  ground  was  completely  wet  from  the  upper  end  to 
the  lower  ena  of  the  tract.  It  was  running  in  at  the  lower  end 
into  a  ditch  running  to  the  back  away  from  this  land  and  back¬ 
ing  up  into  furrows  possibly  the  same  width  as  the  field  being 
irrigated,  backed  up  there  about  a  third  of  the  distance  at  the 
upper  end,  and  I  should  judge  that  about  a  fifth  of  the  irri¬ 
gating  head  was  running  down  into  the  draw  and  off  from  the 
place.  So  that  the  actual  waste  in  the  different  irrigations 
would  be  one  of  the  important  items,  as  judged  from  observa¬ 
tions  and  also  from  the  testimony  that  he  ran  his  water  24  hours 
on  the  place.  Then,  the  losses  in  these  farm  ditches  would  be 
very  excessive.  The  amount  of  water  lost  due  to  excessive 
length  jof  run  would  be  another  very  important  factor. 

Qr  How  did  the  classification  of  these  lands  correlate  or  com¬ 
pare  with  the  deliveries  on  the  pumping  units?  Did  you  make 
any  such  comparison? 

1483  A.  I  did.  While  in  1931,  after  averaging  the  water  used 
by  the  different  classes,  I  secured  a  ten-year  record  of 

water  used  in  the  various  small  pumping  districts,  the  soil  on 
these  projects  more  nearly  compares  with  that  for  which  3 y2 
acre-feet  was  recommended  than  with  the  others,  and  it  is  par¬ 
ticularly  true  with  the  Grand  View,  Prosser,  and  Outlook  dis¬ 
tricts.  The  average  amount  of  water  used  in  a  ten-year  period 
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on  these  districts  was  3.16  acre-feet.  That  was  the  amount 
delivered  to  the  pumps,  less  15  percent  which  has  been  estimated 
as  canal  loss. 

I  would  like  to  withdraw  that.  I  think  I  have  the  wrong 
figure.  I  would  like  to  look  that  up  in  my  notes. 

(After  referring  to  notes.)  If  I  may  correct  that  answer, 
the  average  used  by  the  six  similar  districts  for  a  ten-year 
period  was  3.43  acre-feet  per  acre.  The  Outlook,  Grand  View, 
and  Prosser  districts — they  are  the  three  that  more  nearly  re¬ 
semble  the  three  and  a  half  acre  foot  class  under  the  Sunny- 
side — used  3.03  acre-feet  per  acre.  That  is  the  amount  delivered 
to  the  pumps,  less  15  percent  estimated  for  canal  loss. 

Q.  Is  that  the  class  of  land  that  is  comparable  with  the  Parks 
land  for  which  you  allowed  three  and  a  half  acre-feet  ? 

A.  It  is  not  exactly  the  same,  but  the  topography  and  soil, 
the  characteristics  that  have  to  do  with  the  irrigation  require¬ 
ment,  were  comparable  to  the  Parks  tract. 

Mr.  Stoutemyer.  That  is  all. 

CROSS-EXAMINATION 

+  *  * 

1486  Q.  Did  you  know  about  the  desire  of  the  Bureau  of  Rec¬ 
lamation  to  get  a  million  dollars  from  the  Sunnyside 

Division? 

A.  I  knew  in  general  about  that  situation  and  the  plan  to 
collect  certain  excess  charges  from  the  Sunnyside  Division  to 
apply  to  construction,  but  I  didn’t  understand  that  it  was  neces¬ 
sarily  a  million  dollars,  more  or  less.  I  believe  I  had  seen  some¬ 
thing  to  that  effect  in  the  press. 

Q.  Did  you  know  that  the  purpose  of  this  determination  that 
you  were  called  upon  to  make  was  to  get  a  set-up  to  raise  a  portion 
of  that  million  dollars? 

A.  No.  I  didn’t  have  that  impression.  That  was  connected 
with  it.  I  might  say  I  had  known  about  these  water  rights  since 
about  1926,  when  we  were  investigating  the  upper 

1487  divisions,  and,  due  to  the  fact  that  we  did  not  know  just 
how  much  storage  was  available  above,  I  had  gained  the 

impression  then  that  the  amounts  of  water  under  these  old  sup¬ 
plemental  contracts  had  not  been  determined,  and  we  did  not 
know  then  how  much  they  had. 

£  a|e  * 

1489  Q.  Now,  I  notice  on  page  16  of  your  report,  which  is 
in  evidence,  you  make  this  statement : 

“Irrigators  in  the  Sunnyside  Valley  are  experts  in  the  art  of  dis* 
tributing  irrigation  water.” 

Referring  to  that  statement,  I  will  ask  you  if  that  referred  to 
the  old  Supplemental  water-right  holders? 

A.  That  referred  to  the  distribution  or  spreading  of  water, 
meaning  the  ability  of  the  farmer  to  take  a  small  amount  of  water 
and  put  it  in  a  large  number  of  ditches,  and  referred  generally 
to  irrigators  in  the  Sunnyside  Valley. 
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Q.  So,  would  you  say  that  that  referred,  then,  to  the  old  supple¬ 
mental  as  well  as  the  Government  water  rights? 

A.  Yes. 

Q.  And  that  was  your  opinion  at  that  time  ? 

A.  That  was — the  inference  there  is  entirely  misleading.  That 
was  my  opinion  as  far  as  the  ability  to  take  a  small  amount  of 
water  and  put  it  into  a  large  number  of  fields  was  concerned. 
That  very  thing,  however,  increases  the  amount  of  water  used. 
So  it  did  not  mean  that  they  were  experts  in  using  irrigation 
water  economically. 

1491  Q.  I  am  asking  about  the  field  only. 

A.  About  eight  hours  in  the  field. 

Q.  You  only  contacted  the  farmer  when  he  was  around  and  not 
working  at  other  work,  I  understand? 

A.  No ;  that  is  not  exactly  right. 

Q.  Did  you  try  to  seek  out  the  farmer  and  ask  his  advice  or 
counsel  ? 

A.  When  the  work  was  started,  I  started  out  on  the  plan  that  I 
would  look  up  each  farmer  as  I  came  to  him.  I  did  that  for  a  few 
days,  but  I  found  that  I  was  not  getting  the  information  generally 
that  was  helpful  to  me,  and  that  it  took  up  so  much  time  that  I  could 
not  make  progress  on  the  work  that  I  needed  to  do.  I  consequently 
changed  that  practice  and  only  contacted  the  farmer  when  I  ran 
onto  him  in  the  field;  that  is,  unless  I  ran  on  to  some  particular 
condition  that  I  wanted  to  know  about.  Then  I  looked  him  up. 
It  was  important  for  me  to  get  information  as  to  the  farm  practices. 
I  found,  with  the  number  I  more  or  less  ran  on  to  without  looking 
them  up,  that  I  got  a  good  share  of  that.  And  then,  when  the  field 
work  was  pretty  well  completed,  I  got  Mr.  Cheyne  to  take  me 
out  to  a  number  of  farmers  that  he  knew  were  rather  reliable, 
and  secured  information  from  them. 

*  *  * 

1492  Q.  Was  Mr.  Parks  an  average  irrigator  or  distributor  of 
water,  one  of  the  old  Supplemental  water  right  users  ?  You 

can  answer  that  yes  or  no. 

A.  I  would  say  he  was  below  the  average. 

Q.  What  percent  below  the  average  ? 

A.  I  couldn’t  say  that. 

Q.  What  percent  below  average  on  the  public  notice  lands? 

A.  I  couldn’t  answer  that. 

Q.  What  is  your  opinion  of  an  irrigator  whose  crop  returns 
have  for  a  period  of  about  18  years  been  on  an  average  of  29  per¬ 
cent  above  the  average  of  the  crops  of  other  irrigators  in  that 
district?  How  would  you  class  him,  as  being  a  good  irrigator  or 
not? 

A.  From  that  data  alone  I  do  not  believe  I  could  classify  him 
as  far  as  being  an  irrigator  is  concerned.  I  could  say  he  raised 
good  crops. 
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1494  Q.  Mr.  Johnston,  how  would  the  plan  of  the  irrigation 
system  on  the  Parks  place  compare  on  an  average  with  the 

other  old  supplemental  water-right  plans? 

A.  The  plan,  so  far  as  the  location  of  ditches  and  so  forth,  I 
would  say  was  as  good  as  the  average. 

Q.  Now,  could  you  give  us  an  estimate  of  the  percentage  of  the 
ability  of  Mr.  Parks  as  a  water  distributor  as  compared  with  the 
others? 

*  *  * 

The  Witness.  The  only  way  I  would  know  about  Mr.  Parks’ 
ability  as  an  irrigator  is  the  amounts  of  water  according  to  the 
estimates  that  he  has  used  as  compared  with  the  others  and  com¬ 
pared  with  the  general  average,  and  the  things  that  I  could  see 
on  his  farm  indicating  waste  in  various  ways,  as  I  have 

1495  already  testified - 

*  *  * 

1496  Q.  The  question  is,  what  you  observed  on  the  Parks  land 
when  you  went  there  as  to  his  efficiency  in  the  distribution 

of  water  as  compared  with  the  efficiency  of  other  irrigators  on 
the  old  supplemental  lands  in  the  distribution  of  water. 

A.  Well,  from  the  results  obtained,  I  judged  that  he  had  used 
his  water  less  efficiently  than  the  general  average. 

*  *  * 

1497  Q.  Now,  is  the  crop  production  the  best  test  of  whether 
water  has  been  beneficially  used  for  agricultural  purposes  ? 

A.  Not  alone,  no;  not  taken  alone,  no. 

Q.  What  is  a  better  test  than  the  crop  production  ? 

A.  It  is  necessary  to  know  quite  a  number  of  things.  You  need 
to  know  the  production.  You  need  to  know  whether  there  has 
been  any  harm  to  the  soil.  You  might  get  high  production  one 
year  and  do  damage  to  the  land  for  the  next  year.  Water  being  a 
valuable  community  asset,  it  is  important  to  know  whether  he 
could  have  raised  crops  with  less  water. 

*  *  * 

1502  Q.  Now,  coming  back  to  the  different  tracts  in  question, 
how  does  the  Eder  plan  for  irrigation  compare  with  the 

average  plan  in  the  valley? 

*  *  * 

1503  A.  In  my  opinion,  it  is  a  poorer  plan  than  the  average. 
Q.  How  much  poorer? 

A.  Considerably  poorer. 

Q.  What  percent  poorer? 

A.  I  couldn’t  give  it  any  percent. 

Q.  What  about  the  Fox? 

A.  The  Fox  plan  is  likewise  considerably  poorer  than  the  gen¬ 
eral  average. 

*  *  * 

Q.  How  would  you  rate  Ottmuller  as  an  irrigator  as  compared 
with  other  irrigators  whose  lands  you  observed? 
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A.  Making  my  answer  again  on  the  basis  of  what  I  saw  on  his 


siderably  poorer  than  the  average  of  the  old  supplemental  con¬ 
tract  lands. 


Q.  What  percent  poorer? 

A.  I  couldn’t  give  that. 

Q.  What  about  Fox?  How  would  he  compare? 

A.  Fox  is,  judging  from  what  I  saw  on  his  land,  likewise 
poorer  than  the  average. 

Q.  What  percent  poorer? 

A.  I  couldn’t  give  that. 

Q.  Is  it  your  opinion  that  Eder  and  Fox  can,  with  this  limited 
amount  of  water,  the  three  acre  feet,  produce  the  same  kind  of 
crops  they  have  heretofore  been  producing? 

A.  No,  particularly  the  Fox  case. 

Q.  They  could  not? 

A.  No. 

1504  Q.  What  percentage  of  the  same  kind  of  crops  he  has 
been  producing  could  he  produce  with  that  amount  of 

water? 

A.  Well,  of  course,  that  would  depend  on  what  he  did  with 
the  other  percent.  I  wouldn’t  know  how  to  answer  it  in  that 
way. 

Q.  What  percentage  could  Eder  grow  on  his  land  with  the  three 
acre  feet  of  water  that  he  has  been  producing  in  the  past? 

A.  You  mean  what  percentage  of  value  could  he  give  or  what 
percentage  of  alfalfa  or  yield? 

Q.  I  am  talking  about  yield  of  crops. 

A.  Well,  it  depends  on  whether  he  raised  the  same  crops  or  not. 


What  percent  of  those  crops  could  he  grow  with  the  three  acre  feet 
head  of  water? 

A.  That  would,  of  course,  depend  on  just  how  efficiently  he  used 
that  three  acre  feet. 

Q.  If  he  used  it  as  efficiently  as  he  has  been  using  it  in  the  past? 

A.  Well,  he  wouldn’t  raise  as  much  as  he  is  raising  now. 

Q.  What  percent  of  what  he  is  raising  now  could  he  raise? 

A.  I  wouldn’t  be  able  to  estimate  that. 

Q.  What  is  your  best  judgment? 

A.  Well,  now,  let’s  see  if  I  understand  this  right.  If  he  raised 
the  same  crops  he  has  raised  in  the  past  and  irrigated  only  with 
the  efficiency  he  has  used  in  the  past  and  with  the  ditches  in  the 
same  condition,  a  very  rought  estimate,  I  would  say  he  probably 
would  get  around  .75  to  eight-tenths.  That  is  a  very  rough 
estimate. 


1505  Q.  What  percent  of  the  crops  would  Fox  get  if  he  used 
the  same  practice  that  he  has  in  the  past  and  the  same 
kind  of  crops? 

Mr.  Stoutemyer.  That  is  objected  to,  because  the  duty  of  the 
amount  of  water  any  farm  is  entitled  to  have  is  never  based  on 
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wasteful  application  of  water,  but  always  on  an  economical  and 
proper  application  with  proper  preparation,  and  therefore  what 
he  would  produce  if  he  continued  to  waste  water  is  not  material. 

The  Court.  I  think,  in  view  of  the  plaintiff’s  view  of  the  case, 
it  is  material,  because,  as  I  understand  the  purpose  of  the  testi¬ 
mony,  it  is  to  show  that  there  was  no  waste  there.  He  may 
answer  it. 

The  Witness.  Well,  this  is  still  a  very  wild  guess - 


By  Mr.  Chaffee  : 

Q.  But  you  are  an  expert  and  you  studied  this  land,  and  I  want 
your  best  opinion. 

A.  It  would  be  somewhere  around  the  same. 

Q.  What  percent  could  Parks  produce  with  the  limited  three 
and  a  half  acre  feet  head  with  the  same  plan  and  the  same  practice 
all  the  way  through  and  with  the  same  kind  of  crops  he  has  been 
producing? 

A.  Well,  I  believe  that  Parks  would  come  more  nearly  to  raising 
what  he  has  at  the  present  time. 

Q.  You  did  not  understand  my  question.  I  am  asking  for  a 
percent,  Mr.  Johnston. 

A.  Oh,  I  think  he  would  raise,  just  as  a  guess,  about  90  percent. 


*  *  * 


1508  Now,  you  made  a  statement  as  to  the  average  length  of 
furrows  in  the  district  being  330  or  660  feet.  Is  that  the 

result  of  the  observation  you  made  there  in  the  field  ? 

A.  I  believe  this  reads,  “fairly  well  adjusted  to  give  good 
results.” 

Q.  I  tried  to  read  it  just  as  it  was.  You  found  that  the  average 
runs,  except  on  the  sandy  soils,  were  either  330  or  660  feet  m 
length  ?  Did  you  find  that  to  be  a  fact  ? 

A.  I  found  what  I  said  here  to  be  a  fact;  yes. 

Q.  Then;  why  wouldn’t  these  runs  upon  these  respective 

1509  ranches  be  m  harmony  with  those  runs  ? 

A.  Where  the  soil  was  similar  and  conditions  were 
similar  to  the  tract,  the  length  of  run  was  generally  around  330 
feet.  The  660  feet  length  was  more  generally  found  in  some  of 
the  draws  where  the  soil  was  heavier. 

Q.  Do  you  so  state  in  that  finding?  As  a  matter  of  fact,  don’t 
you  say  that  upon  the  sandv  land,  it  is  generally,  in  that  district, 
the  same  length  as  upon  tne  other  lands?  Isn’t  that  what  you 
intended  ? 

A.  I  say,  “except  in  the  case  of  the  sandy  soils,  the  length  of 
run  is  generally  fairly  well  adjusted  to  give  good  results.” 

Q.  But  don’t  you  say,  Mr.  Johnston,  right  in  there,  and  don’t 
you  intend  to  convey  the  idea,  that  the  runs  on  an  average  through 
the  district  are  330  to  660  feet  in  length,  regardless  of  the  type 
of  soil  ? 

A.  No;  I  did  not  intend  that.  I  intended  to  say  that  generally 
they  were  either  330  or  660. 


*  *  * 
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1510  Q.  Oh.  “On  the  excessive  sandy  soils  the  length  of  runs 
and  spacing  between  furrows  is  generally  similar  to  that  in 

the  remainder  of  the  project.” 

Referring  to  this  statement  at  the  end  of  my  thumb  [indicating], 
is  that  correct? 

A.  Yes ;  I  found  that  to  be  generally  correct. 

Q.  Now,  would  that  cover  and  include  all  of  these  three  tracts  in 
question  ? 

A.  Why,  no. 

Q.  Why  not? 

A.  In  the  first  place,  these  tracts  are  not  excessively  sandy  soils. 

Q.  Yes ;  but  because  they  are  less  sandy  could  the  runs  be  longer 
or  shorter  than  if  they  were  more  sandy  ? 

A.  Well,  the  runs  on  two  of  those  tracts  are  longer  than  they 
should  be  and  are  longer  than  the  general  average  of  lands  of  the 
same  type,  as  I  found  them,  so  they  should  be  shorter,  and  if  they 
were  still  more  sandy,  they  should  be  shorter  yet. 

Q.  Now,  on  the  Eder  and  Ottmuller  tract  wnat  was  the  average 
length  ? 

A.  I  don’t  know  that  I  averaged  them  up  completely. 

Q.  It  would  be  something  like  380  to  390  feet  ? 

A.  They  run  about  380,  390,  500 - 

Q.  (Interposing.)  How  much  does  the  500  run,  sir? 

1511  A.  Oh,  about  four  acres  or  so. 

Q.  Outside  of  those  four  acres,  what  is  the  average  run 
on  the  Eder  tract,  on  an  acreage  basis? 

A.  It  would  be  in  the  neighborhood  of  480  feet. 

Q.  All  right.  Tell  me  where  the  runs  are  over  400  feet,  outside 
of  these  four  acres  in  question. 

A.  Did  I  say  480  ? 

Q.  Yes. 

A.  I  meant  to  say  380  feet. 

Q.  That  is  what  I  thought  it  was.  Will  you  please  explain  to 
the  Court,  then,  in  the  light  of  your  statement  that  the  average 
runs  were  from  380  to  390  feet,  why  this  380  run  on  the  Eder  land 
was  not  satisfactory  ? 

A.  May  I  calculate  this  over? 

Q.  Yes.  You  can  look  at  this  plat.  You  can  say  whether  this 
is  correct. 

A.  We  have  along  the  west  line  about  one  acre - 

Q.  (Interposing.)  Outside  of  that  one  acre. 

A.  Well,  now,  which  do  you  want  outside  ? 

Q.  Well,  take  the  one  acre. 

A.  All  right.  One  acre,  about  1,300  feet,  and  along  here  is  ap¬ 
proximately  12  acres  at  390.  It  would  be  approximately  400  feet. 

Q.  Will  you  explain  what  is  wrong  with  the  irrigation  corruga¬ 
tions  on  the  Eder  tract  as  compared  with  the  average  that  you 
observed  in  the  district,  please. 

A.  The  portion  in  the  southeast  comer  has  some  runs  460  to 
500  and  that  is - 
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Q.  (Interposing.)  And  that  is  about  a  four-acre  tract? 

1512  A.  That  is  about  a  four-acre  tract — well,  it  is  about  five 
acres,  altogether,  but  four  acres  of  that  is  some  of  the  sand¬ 
iest  and  most  porous  soil  we  have,  so  a  great  deal  of  water  could 
be  lost  there. 

Q.  In  your  opinion,  supposing  a  ditch  was  run  down  on  the  east 
side  and  another  head  ditch  put  in,  would  the  loss  from  those  two 
ditches  be  equivalent  to  the  loss  that  might  be  had  from  deep 
percolation  otherwise  ? 

A.  Of  course,  it  would  depend  on  what  kind  of  ditch  it  was.  If 
it  was  an  open  ditch  there  would  be  some  loss. 

Q.  Would  the  loss  in  that  case  be  equivalent,  in  your  opinion, 
to  the  loss  there  might  be  in  irrigating  those  four  acres  the  length 
that  is  shown  there  ? 

A.  No;  I  don’t  think  so. 

Q.  What  percent  less,  would  you  say  ? 

A.  I  wouldn’t  be  in  a  position  to  estimate  the  percent. 

Q.  Now,  outside  of  these  four  acres  what  else  is  wrong  with  this 
plan? 

A.  Of  course,  this  long  slim  piece  along  the  west  represents  a 
case  where  an  enormous  amount  of  water  could  be  lost,  even  if  it 
is  only  an  acre. 

J  *  *  * 

1516  Q.  Did  you  check  up  on  the  Prosser  Experiment  Station 
and  what  they  had  found  in  connection  with  the  duty  of 

water? 

A.  I  have  made - 

Q.  (Interposing.)  Had  you  in  1931? 

A.  Yes. 

Q.  To  what  extent? 

A.  I  had  the  publications  that  they  had  at  that  time,  particu¬ 
larly  the  reprint  from  the  “Journal  of  Agricultural  Research,” 
and  I  went  down  to  the  station  and  looked  over  their  system  and 
talked  with  Mr.  Bean,  I  believe  his  name  was,  who  was  at  that 
time  the  superintendent.  I  have  been  there  several  times,  and  I 
am  not  sure  whether  he  was  superintendent  then  or  whether  Mr. 
Singleton  was. 

Q.  What  weight  would  you  give,  if  any,  to  the  results  of  the 
experiment  that  this  station  made  and  their  reports  in  connection 
with  the  use  of  water? 

A.  I  gave  considerable  weight  to  it,  considering,  too,  though, 
the  difference  between  the  soil  on  that  station  and  some  other  parts 
of  the  valley. 

Q.  Now,  what  is  the  difference  between  that  soil  and  the 
Ottmuller  and  Eder  soil  and  Fox  soil? 

A.  Except  that  it  has  not  been  irrigated  so  long,  and  it 

1517  therefore  has  layers  under  it  that  are  not  dissolved  out  as 
well,  it  is  quite  similar  to  a  large  part  of  the  Fox  and  Eder 

land. 

Q.  What  would  be  its  water  requirements  as  compared  with 
these  three  tracts? 
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A.  They  would  be  very  similar. 

Q.  Reading  from  the  1926  Annual  Report  of  the  Experiment 
Station  Bulletin  No.  208,  on  page  63,  the  following  appears: 

;*The  experiment  in  applying  water  to  alfalfa  at  intervals  rang¬ 
ing  from  14  to  42  days  has  been  in  progress  three  years.  Each 
year  the  plots  receiving  water  every  14  days  have  produced 
slightly  heavier  yields  than  the  others.  Where  different  amounts 
of  water  were  applied  to  the  alfalfa,  the  plot  receiving  38  acre 
inches  net  yielded  6.7  tons  per  acre,  and  the  plot  receiving  14.5 
acre  inches  net  produced  3.25  tons  per  acre.  The  yield  on  the 
other  plots  was  roughly  proportional  to  the  water  applied.” 

The  first  question  I  am  asking  you  is,  do  you  understand  what 
is  meant  by  38  acre  inches  net  or  14.5  acre  inches  net? 

A.  I  think  I  know  what  they  mean. 

Q.  Please  explain  what  is  meant  by  that  term. 

A.  I  believe  they  mean  there  that  that  is  the  amount  delivered 
to  the  edge  of  the  field,  which,  therefore,  would  exclude  any  losses 
in  getting  it  to  that  head  ditch. 

Q.  Is  it  not  a  fact  that  that  “net”  means  the  water  actually  put 
into  the  ground,  without  any  other  losses? 

A.  No. 

Q.  Are  you  sure  of  that? 

A.  Just  a  minute.  It  depends  on  what  you  mean  by  “losses.” 
It  is  the  amount  actually  put  into  the  ground  except  for 
1518  evaporation  and  percolation  losses.  I  believe  that  is  the 
way  they  mean  that. 

Q.  Doesn’t  this  38  acre-inches  mean,  and  wouldn’t  that  be 
equivalent  to,  57  acre-inches  delivered  to  that  land  for  irrigation 
purposes,  and  wouldn’t  the  14.5  be  equivalent  to  21.75  acre-inches? 

A.  I  don’t  know  how  38  acre  inches  would  be  equivalent  to  57. 

Q.  Well,  as  a  matter  of  fact,  according  to  the  reports,  isn’t  there 
about  a  third  that  is  figured  lost  from  the  farm  distribution  sys¬ 
tem,  from  different  causes,  that  is  not  put  into  the  ground  to  be 
used  by  the  crops,  and  don’t  these  amounts  refer  to  what  the  sta¬ 
tion  found  was  actually  put  into  the  ground,  and  what  I  refer  to 
as  the  difference  between  the  38  acre-inches  and  the  57  acre-inches 
is  this  one-third  loss;  that  is,  a  total  of  57  acre-inches  would  mean 
19  acre-inches  lost  during  the  entire  season,  leaving  a  net  of  38 
acre-inches  ? 

A.  I  am  not  sure  that  I  get  your  meaning.  You  are  referring 
to  the  difference  between  field  use  and  consumptive  use? 

Q.  Delivered  to  the  farm.  Now,  you  understand  what  is  meant 
in  these  cases  by  “six  acre-feet  delivered”? 

A.  Yes. 

Q.  You  know  what  is  meant  by  six  acre-feet  delivered  to  the 
Parks,  Eder,  and  the  Fox  lands?  You  understand  that,  don’t 
you? 

A.  Yes. 
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Q.  Now,  what  proportion  of  that  is  considered,  from  experi¬ 
ments,  to  actually  get  into  the  ground  for  crop  use  ? 

A.  The  experiments  along  that  line  consider  what  is 

1519  called  consumptive  use,  which  is  the  amount  of  water  that 
is  actually  used  for — that  is,  there  is  evaporation  from  the 

surface  of  the  water  and  evaporation  from  the  ground  surface. 
It  is  ordinarily  figured  that  you  can  expect  from  60  to  70  percent 
efficiency  with  good  soils  and  about  50  percent  efficiency  with  poor 
soils,  which  means  that  the  amount  of  water  actually  available  on 
the  farm  would  be  from  30  to  40  percent  greater  than  that  which 
is  used  by  consumptive  use.  However,  the  figures  reported  by 
the  experiment  station  are  not  consumptive  use. 

Q.  Are  you  certain  of  that? 

A.  Yes. 

Q.  What  makes  you  certain  ? 

A.  Because  consumptive  use  excludes  any  losses  that  may  come 
through  deep  percolation,  and  in  any  of  the  experiments  that  I 
have  read  on  that  station  they  didn’t  have  evidence  that  there  was 
not  deep  percolation. 

Q.  Then  vou  take  it  that  when  in  this  report  it  states  38  acre- 
inches  net,  tnat  means  what  is  delivered  to  the  farm  as  on  the  basis 
of,  say,  six  acre-feet  head  delivered  to  the  Parks  land? 

A.  No. 

Q.  Then,  what  does  that  mean? 

A.  That  is  the  amount  delivered  to  that  particular  field,  the  field 
that  is  measured. 

Q.  What  is  that? 

A.  To  the  particular  field — perhaps  they  run  that  experiment 
on,  we  will  say,  a  ten-acre  tract.  Well,  now,  that  means  the  water 
that  is  actually  taken  there  and  put  on  that  ten-acre  tract. 

1520  If  there  is  any  loss  in  getting  the  water  from  the  measuring- 
box  to  that  ten-acre  tract  that  would  be  in  addition  to  that 

amount. 

Q.  Does  this  include  if  there  is  wastage  in  irrigation  running 
out  from  the  end  of  the  furrow  ? 

A.  I  don’t  believe  that  includes  any  run-off  at  the  lower  end.  I 
believe  they  deducted  that. 

«  *  * 

1526  Q.  If  the  increased  use  of  water  shows  a  steady  increase  in 
crop  production  upon  a  tract  of  land,  was  the  irrigation 
water  used  thereon  beneficially  used,  in  your  opinion? 

1527  A.  Not  necessarily.  It  might  be  or  it  might  not. 

^  Q.  Why  not? 

A.  That  might  be  a  very  small  increase  at  the  expense  of  con¬ 
siderably  more  labor.  The  farmer  may  have  had  to  fertilize  very 
heavily  m  order  to  make  that  production,  so  that  he  may  have  been 
losing  fertility;  he  may  have  Deen  raising  the  ground  water  table 
which  may  not  as  yet  affect  the  crop  yield,  but  which  would  be  a 
detriment  to  the  community  and  also  shorten  the  length  of  the  life 
of  that  farm  as  a  productive  unit. 
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Q.  If  the  irrigators  in  that  district  are,  as  you  said  in  vour 
report,  expert  irrigators,  what  is  your  opinion  of  an 
1528  irrigator  in  that  district  whose  average  yields  of  all  crops 
for  a  period  of  18  years  were  about  29  per  cent  above  the 
average  of  all  crops  of  all  the  other  irrigators  in  that  district? 

A.  Well,  in  the  first  place,  I  didn’t  say  they  were  expert  irri¬ 
gators.  I  said  they  were  experts  on  distributing  water,  meaning 
that  they  could  spread  a  little  bit  of  water  over  quite  a  number  of 
furrows. 

Q.  Is  not  that  one  of  the  elements  of  a  good  irrigator? 

A.  It  may  be  an  indication  that  that  irrigator  wants  to  be  able 
to  have  his  water  run  so  as  to  use  it  24  hours  and  not  get  up  at 
night,  rather  than  put  more  water  through  and  change  it  when  the 
soil  is  properly  irrigated. 

Q.  If  one  or  those  irrigators  for  a  period  of  18  years  has  on  an 
average  increased  crop  production  of  all  crops  on  an  average  of 
1.6  per  cent  per  year  over  the  average  production  of  all  crops  of  all 
other  irrigators  in  that  district,  what  is  your  opinion  as  to  whether 
or  not  he  has  applied  irrigation  water  to  his  land  properly  for 
crop  production  ? 

A.  I  would  not  be  able  to  have  an  opinion  on  that  information 
alone. 

*  *  * 

1530  Q.  But,  Mr.  Johnston,  if  there  are  other  tests,  acid  tests, 
as  to  the  use  of  water  for  irrigation  purposes  except  the 

crops  that  are  produced,  I  want  to  know  what  they  are ;  and  that  is 
what  I  am  asking  you,  and  am  applying  it  to  the  Parks  tract. 

A.  You  need  to  know  not  only  the  result  he  obtained  bv  using  a 
certain  amount  of  water,  but  you  need  to  have  some  idea  of  whether 
he  would  have  attained  just  as  good  a  result  if  he  had  used  less 
water.  We  know  quite  definitely  from  a  lot  of  experimental  work 
that  consumptive  use  on  crops  runs  around  24  inches  in  general 
amounts.  It  just  depends  on  how  efficiently  he  uses  his  water  how 
much  more  than  that  he  has  to  use.  Of  course  he  has  to  use  more 
than  that.  He  could  not  have  100  per  cent  efficiency. 

Q.  You  possibly  do  not  get  just  the  gist  of  my  question.  Is  a 
17  per  cent  increase  in  crop  production  on  an  average  over  a  five- 
year  period,  with  only  an  increase  of  12.6  per  cent  increase  of  water, 
a  fair  increase  for  that  extra  amount  of  water? 

A.  A  17  per  cent  increase  ? 

Q.  A  17  per  cent  increase  in  crop  production  and  a  12.6  per  cent 
water  increase  on  an  average. 

A.  That  will  of  course  depend  on  whether  that  was  what 
his  extra  costs  were  if  he  had  to  use  more  irrigations - 

1531  Q.  I  do  not  understand  what  you  mean  by  “more  irri¬ 
gations.” 

A.  To  irrigate  a  large  number  of  times. 

Q.  You  mean,  the  labor  in  irrigation? 

A.  Yes. 
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Q.  You  think  he  might  use  more  labor  in  irrigation  if  he 
used  a  larger  amount  of  water  than  if  he  used  a  lesser  amount; 
is  that  right? 

A.  If  he  used  a  larger  number  of  irrigations. 

Q.  If  he  used  a  larger  number.  How  manv  irrigations  did 
Parks  use  on  an  average,  a  year,  as  you  observed  ? 

A.  Mr.  Parks  did  not  tell  me  exactly  how  many  he  used. 
I  judged  it  was  quite  variable,  depending  on  the  different  crops. 
He  may  have  watered  his  pasture,  I  suppose,  about  every  ten 
days  to  two  weeks.  I  believe  perhaps  part  of  the  season  I  am 
quite  sure  he  irrigated  a  little  oftener  than  that. 

Q.  On  the  basis  of  your  observation,  how  much  more  labor 
would  he  have  used  in  using  this  12.6  per  cent  extra  water,  if 
you  are  using  labor  as  the  only  other  factor  ? 

A.  I  didn’t  mean  to  imply  that  it  was  the  only  other  factor. 

Q.  What  other  factor  is  there? 

A.  If  he  adds  to  the  water  table,  due  to  a  waste  of  water,  he 
uses  up  mineral  elements;  he  is  shortening  the  length  of  time 
that  his  farm  will  remain  a  productive  unit,  and  he  is  also 
damaging  his  neighbors  as  well  as  himself  when  he  raises  the 
water  table. 

Q.  If  his  crop  production  over  the  period  of  1920  to  1924 
averaged  109.4  per  cent  on  all  crops  included  in  the 
1532  crop  report,  as  compared  with  those  same  crops  in  the 
district  generally,  as  against  120  percent  for  1925  to  1939 
and  as  against  140.6  percent  from  1930  to  19:54,  I  will  ask  you 
if  in  your  opinion  he  was  washing  out  the  fertility  of  his  land 
by  over-irrigation. 

A.  He  could  have  been,  quite  readily.  Of  course  he  may  have 
been  putting  on  more  fertility  than  he  was  washing  off. 

Q.  If  he  was  just  using  the  same  practice  as  he  did  during 
all  this  period,  other  things  being  equal,  the  same  kind  of  farm¬ 
ing,  the  same  kind  of  crops,  I  am  asking  you  this  question,  if, 
in  your  opinion,  it  went  from  the  first  five-year  period  to  109.4 
to  120  per  cent  in  the  second  five-year  period,  to  140.6  percent 
in  the  third  five-year  period,  was  he  washing  out  the  fertility 
from  his  land? 

A.  I  still  would  like  to  know  the  basis  of  that.  If  you  con¬ 
sider  those  factors  alone,  it  would  indicate  that  he  was  not. 

*  *  * 

1537  Q.  Would  it,  in  your  opinion,  be  an}’  indication  that  he 
was  using  water  beneficially  for  irrigation  that  was  de¬ 
livered  to  that  ranch? 

A.  It  would  be  one  point  to  be  considered  in  deciding  whether 
the  use  of  the  water  was  beneficial. 

Q.  What  other  points  would  be  considered  ? 

A.  The  amount  of  waste  that  he  had  had,  and  whether  he 
had  come  up  to  the  general  standard  of  practice  in  the  way  of 
w’aste  of  water  in  irrigation  ditches,  and  various  things  that 
have  been  described. 
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Q.  From  what  you  observed,  how  much  land  would  he  pick 
up  the  waste  water  upon  and  use  it  again? 

A.  As  far  as  the  surface  run-off  went,  I  was  not  on  the  place 
enough  to  form  an  opinion  of  that.  I  believe,  however,  a  good 
share  of  it — he  could  pick  up  his  water  that  ran  off  the  ends 
and  use  it  on  another  field. 

Q.  You  do  not  know  how  much  he  picked  up  ? 

A.  No. 

1538  Q.  You  spoke  about  seeing  a  little  waste  there  in  1939. 

•  What  part  of  the  year  was  that? 

A.  I  saw  quite  a  lot  of  waste.  That  was  in  September. 

Q.  Was  not  that  right  after  Mr.  Ottmuller’s  death? 

A.  I  don’t  know  when  he  died. 

Q.  Or  was  he  taken  to  the  hospital  seriously  ill? 

A.  I  don't  know  about  that. 

Q.  Let  us  see  what  other  factors  there  are.  Supposing  he  had 
picked  up  the  waste  water  on  all  but  six  or  seven  acres  of  this 
land,  and  used  it  over :  what  would  be  your  opinion  as  to  whether 
or  not  he  had  beneficially  used  the  water  that  had  been  delivered, 
for  crop  production? 

A.  He  may  still  have  lost  a  great  deal  of  water  through  deep 
percolation,  and  I  would  not  therefore  be  able  to  know,  just  on  the 
basis  of  your  question. 

Q.  How  deep  would  the  percolation  go  on  that  particular  land 
by  running  the  water  24  hours. 

A.  I  would  have  to  know  the  size  of  head  used. 

Q.  The  size  of  head?  You  saw  him  irrigating  there,  did  you 
not?  You  saw  water  running  there? 

A.  Yes. 

Q.  Basing  this  question  on  what  you  saw  with  your  own  eyes, 
with  the  water  having  been  running  for  24  hours,  and  he  picked  up 
the  wastage  and  used  it  over  again,  how  deep  would  that  moisture 
get  in  24  hours? 

A.  I  couldn’t  say. 

Q.  What  is  your  best  opinion? 

A.  Without  more  information  than  that,  I  couldn’t  form  an  in¬ 
telligent  opinion. 

1539  Q.  Then  how  can  you  form  an  intelligent  opinion  to  this 
court  as  to  that  Eder  tract,  when  you  have  never  made  an 

examination  upon  it?  How  can  you  justify  it  with  that  plat  you 
put  in  evidence  here  ? 

A.  We  know  that  soil  of  that  sort  will  hold  about  so  much  usable 
moisture,  and  we  know  the  approximate  number  of  irrigations 
that  are  needed  on  it. 

Q.  How  do  you  know  that?  What  brings  that  information 
to  your  mind  ?  How  do  you  get  it  ?  What  do  you  base  it  upon  ? 

A.  I  base  it  partly  on  information  I  secured  in  1931  from  talk¬ 
ing  to  a  large  number  of  farmers,  from  experimental  data,  and 
from  my  general  knowledge  of  the  subject;  and  as  far  as  the  water 
holding  capacity  of  those  soils  was  concerned,. I  know  that  from 
the  tests  that  were  made. 
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Q.  Just  what  test  did  you  make  so  that  you  know  the  water¬ 
holding  capacity  of  these  soils? 

A.  I  took  samples  after  irrigation,  after  the  water  had  drained 
down,  and  I  took  them  to  a  laboratory  and  dried  them  to  determine 
the  amount  of  moisture,  and  I  helped  the  other  consultant,  Dr. 
Powers,  to  take  certain  samples  on  which  he  made  determinations 
of  the  moisture  capacity.  That  showed  that  the  soils  would  hold 
useful  moisture  about  one  and  three-quarter  acre-inches  per  foot. 
That  means  that  if  it  is  necessary,  for  instance,  to  moisten  three 
feet  of  soil,  it  is  rather  easy  to  figure  then  what  it  will  hold,  pro¬ 
viding  it  was  completely  ary.  We  have  several  different  checks. 
We  know  pretty  well  what  the  transpiration  and  evaporation  are 
on  the  average  farm  crops ;  we  know  about  the  number  of  irriga¬ 
tions  required  and  the  amount  of  water  required  per  irri- 
1540  gation.  If  the  useful  water  capacity  of  the  soil  is  such  that 
when  the  ordinary  time  for  irrigation  comes  it  will  hold  five 
acre-inches  and  it  is  necessary  to  irrigate  it  five  times,  that  is  25 
inches.  We  know  that  anything  else  applied  is  loss,  and  does  not 
do  the  crop  any  good.  We  also  know  we  cannot  expect  100  per  cent 
efficiency,  and  we  know  that  if  the  farmer  uses  six  feet  of  water 
and  only  two  feet  is  doing  the  crop  any  good,  he  is  farming  and 
irrigating  with  very  poor  efficiency,  a  very  low  amount  of  efficiency. 

*  *  * 

1563  REDIRECT  EXAMINATION 

Mr.  Johnston,  does  the  amount  of  water  applied  to  a  tract 
in  irrigating  it  determine  the  amount  needed  ? 

A.  Not  necessarily — in  fact,  it  does  not  determine  the  amount 
needed.  The  amount  actually  needed  may  be  more  or  less  than 
the  amount  applied. 

Q.  Counsel  asked  you  about  several  beats,  referred  to  as  Beat 
3,  Beat  8,  Beat  12,  and  one  or  two  others,  on  which  it  was  claimed 
that  large  amounts  of  water  were  used.  Was  there  anything  pecu¬ 
liar  about  the  conditions  under  Beat  12  and  8  which  accounts  for 
the  larger  amounts  of  water  applied  under  those  beats? 

1564  A.  Beat  8  includes  land  lying  south  of  Snipe’s  Mountain, 
which  is  served  from  a  canal  carrying  tailrace  water  that 

has  run  through  hydraulic  pumps  for  certain  of  the  pump  dis¬ 
tricts.  In  order  to  pump  the  amounts  of  water  desired  and  used 
in  these  pump  districts,  an  excess  amount  of  water  has  been  put 
through  there  to  run  these  pumps,  considerably  more  than  is 
needed  by  the  lands  below.  Therefore,  the  water  running  into 
these  ditches  out  of  these  pumps  goes  down  this  canal  and  if  it 
wasn’t  used  it  had  to  be  dumped  back  into  the  river,  where  it 
would  have  no  further  use,  ana  my  finding  was  at  the  time  that 
since  that  was  the  case  the  ditchriders  allowed — to  the  extent  of  the 
amount  of  water  that  was  there — the  farmers  to  use  all  they 
wanted,  simply  because  the  water  was  there  and  would  run  into 
the  river  afterwards. 

On  the  basis  of  that  I  concluded  that  certain  lands  lying  under 
that  district  were  the  same  general  type — I  should  say  under  that 
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beat — where  that  use  of  the  tailrace  water  had  been  applied— that 
the  use  record  in  that  beat  was  not  as  good  a  guide  as  in  the 
others.  That  was  in  Beat  8. 

In  Beat  12  the  same  condition  applies.  That  uses  water  that 
was  used  for  pumping  in  connection  with  the  Grandview  Pump¬ 
ing  District. 

Q.  Did  you  consult  the  watermasters  in  connection  with  your 
study  of  the  practices  under  these  different  beats  to  which  counsel 
has  referred  2 

A.  Yes,  I  consulted  with  them,  particularly  where  there  were 
any  questions  in  my  mind  as  to  such  points  as  this. 

Q.  And  you  made  use  of  the  information  you  obtained  from 
them? 

1565  A.  Made  use  of  that  information,  yes. 

Q.  Counsel  has  intimated  in  one  of  his  questions  that  the 
reason  why  the  large  quantities  of  water  were  going  to  waste 
occasionally  on  one  of  your  visitis  on  the  Ottmuller  place  might 
have  been  because  Mr.  Ottmuller  had  been  taken  to  the  hospital 
about  that  time? 

A.  Yes. 

Q.  Will  you  state  what  was  the  day  of  that  visit  on  which  you 
found  the  large  amount  of  water  running  to  waste? 

A.  That  was  on  September  29  of  1939. 

Q.  If  the  stipulation  in  this  record  shows  that  Mr.  Ottmuller 
died  on  August  19, 1939,  then  your  visit,  when  you  found  the  large 
amounts  of  water  running  to  waste,  was  about  six  weeks  after  Mr. 
Ottmuller’s  death? 

A.  That  would  be  correct. 

Q.  Is  this  Prosser  Bulletin  38  that  has  been  referred  to  so  fre¬ 
quently  by  counsel,  to  the  exclusion  of  the  other  Prosser  bulletins, 
a  recent  one  or  an  old  one,  when  they  had  little  experience  ? 

A.  I  believe  that  was  No.  208,  was  it  not?  That  Bulletin  No. 
208  was  published  in  the  fall  of  1926,  according  to  the  notation 
on  the  cover,  and  included  the  fiscal  year  of  1925  and  1926,  I  be¬ 
lieve,  up  to  June  1  of  1926. 

Q.  Does  that  involve  conditions  when  the  soil  had  recently  been 
put  into  cultivation,  which  differ  from  soil  conditions  after  it 
has  been  in  cultivation  a  number  of  years  ? 

A.  That  is  true.  I  was  first  on  the  Prosser  Experiment  Sta¬ 
tion  in  1919,  in  the  spring.  At  that  time  there  were  a  couple  of 
men  clearing  sagebrush.  It  was  just  being  taken  out  of  the 

1566  sagebrush,  and  my  understanding  was  it  took  a  year  or  two 
to  get  it  all  into  production.  Therefore,  any  information 

available  at  that  time  would  have  covered  the  land  when  it  was 
rather  new. 

Q.  Are  there  later  bulletins  containing  more  up-to-date  informa¬ 
tion  and  information  more  nearly  applicable  to  conditions  on  the 
tracts  involved  in  this  case  than  the  ones  referred  to  by  counsel? 

A.  I  believe  there  are  later  bulletins  that  are  more  applicable. 

Q.  In  so  far  as  the  amounts  of  water  applied  in  irrigating  vari- 
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ous  tracts  of  land  have  any  bearing  at  all  on  the  amount  of  water 
needed  for  irrigation,  is  it  the  record  of  the  amount  of  water  used 
where  there  is  a  charge  for  extra  water  or  the  record  of  the  amount 
of  water  used  where  there  is  no  extra  charge  for  extra  water 
which  is  the  best  criterion  as  to  the  amount  needed,  in  so  far  as 
the  plaintiff  furnishes  any  information  ? 

A.  The  record  of  the  amount  used  when  there  is  a  charge  for 
excess  water  is  the  best  record,  because  under  that  condition  there 
is  immediate  financial  incentive  for  the  landowner  to  make  an 
economical  use  of  his  water. 

Q.  Did  you  find  that  there  was  a  wide  difference  between  the 
amounts  applied  on  the  parts  of  the  project  where  there  had  been 
a  charge  for  extra  water  as  compared  with  the  parts  where  there 
had  not? 

A.  I  found  that  to  be  true  particularly  during  the  summer 
months,  although  it  was  true  for  the  year  as  a  whole — the  totals 
used  in  the  year  as  a  whole. 

These  figures  that  counsel  has  been  quoting  to  you 
1567  concerning  applications  of  water  are  applications  on  lands 
where  there  was  no  charge  for  extra  water,  or  mainly  that? 

A.  Mainly  that.  I  believe  he  did  refer  to  some  for  the  pump 
districts,  where  there  may  have  been  a  charge  for  excess  water. 
I  am  not  sure  about  that. 

*  *  * 

Mr.  Johnston,  did  you  hear  Mr.  Moore's  testimony  that 
from  a  fourth  to  a  third  of  the  land  on  the  project  had  been  dam¬ 
aged  by  seepage  and  waterlogging? 

A.  I  heard  that. 

Q.  In  comparing  the  crop  production  on  the  Fox  and  Ottmuller 
lands,  which,  on  account  or  natural  drainage,  have  not  been  dam¬ 
aged  by  seeping  and  waterlogging,  whereas  the  general  average 
on  the  project  was  from  25  to  35  percent  that  had  been  so  dam¬ 
aged,  would  the  fact  that  under  those  conditions  the  Fox  and 
1573  Ottmuller  lands  showed  an  average  production  above  the 
average  production  as  a  whole  for  the  project  mean  that 
their  lands  were  better  managed  than  the  average  or  would  it 
indicate  that  there  was  a  lower  average  on  the  rest  of  the  land - 

Mr.  Chaffee.  (Interposing.)  That  is  too  complex  and  has  too 
many  questions  in  one. 

The  Court.  It  is  rather  complicated. 

Mr.  Stoutemyer.  I  think  I  can  shorten  it  and  simplify  it. 

By  Mr.  Stoutemyer  : 

Q.  If  from  a  fourth  to  a  third  of  the  project  was  seriously  dam¬ 
aged  by  seeping  and  waterlogging,  wouldn’t  that  fac  t  have'a  seri¬ 
ous  tendencv  to  hold  down  the  average  production  for  the  whole 
project? 

A.  Yes,  it  would. 
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Q.  And  if  under  those  conditions  these  tracts  showed  a  little 
better  production  than  the  average,  would  that  mean  that  they 
were  especially  well  handled  or  would  it  mean  that  the  average 
was  low  on  account  of  seepage  or  other  causes  for  the  project  as 
a  whole? 

A.  The  average  for  the  project  as  a  whole  is  low  due  to  the  large 
amount  of  seepage  on  the  land. 

The  farm  involved,  in  my  opinion,  is  not  a  very  good  indication 
of  good  yields  that  an  average  good  farm  would  secure,  and  the 
fact  that  these  farms  did  better  than  the  average  for  the  project 
as  a  whole  would  not  necessarily  mean  that  they  were  better  than 
the  average  run  of  good  farms. 

Q.  Does  the  Parks  land  have  more  than  the  average  amount 
of  land  in  pasture  ? 

A.  Yes,  it  does. 

1574  Q.  Is  that  a  condition  which  usually  follows  partial 
seepage  or  waterlogging  of  land  ? 

A.  That  usually  follows,  particularly  when  the  pasture  is  blue 
grass,  such  as  Mr.  Parks  has. 

Q.  Would  the  large  amounts  of  fertilizer  which  Mr.  Parks 
testified  he  used  have  as  much  or  more  to  do  with  heavy  crop 
production  than  excessive  applications  of  water? 

Mr.  Chaffee.  I  object  to  that  on  the  ground  that  it  is  not  a 
fact  in  the  testimony. 

The  Court.  On  what  ground  ? 

Mr.  Chaffee.  There  is  no  fact  in  the  testimony  that  he  used  a 
large  amount  of  fertilizer  in  the  land. 

Mr.  Stoutemyer.  I  think  there  is. 

The  Court.  Is  there  anything  to  show  that  he  used  more  than 
the  others? 

Mr.  Stoutemyer.  He  testified,  as  I  remember,  that  he  did  use 
a  lot  of  fertilizer.  • 

The  Court.  He  used  some,  but  I  do  not  know  that  he  testified 
that  he  used  more  than  the  others. 

By  Mr.  Stoutemyer  : 

Q.  I  will  ask  the  witness:  If  that  were  true,  would  that  account 
for  a  heavy  crop  production  more  than  a  heavy  water  application  ? 

A.  Yes;  when  you  get  more  than  the  normal  amount  of  water, 
around  three  feet,  the  addition  of  fertilizer  is  more  apt  to  increase 
the  yield  than  the  addition  of  more  water. 

*  *  * 

1578  Wilbur  L.  Powers 

*  *  * 

DIRECT  EXAMINATION 

*  *  * 

Q.  What  is  your  profession,  Dr.  Powers? 

A.  Soil  Scientist. 
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Q.  What  has  been  your  training,  education,  and  experience  for 
this  line  of  work,  with  particular  reference  to  the  determination  of 
the  amounts  of  water  needed  for  irrigation  ? 

A.  I  grew  iip  on  a  large  general  farm  in  northern  Illinois, 
attended  the  University  of  Illinois  from  1904  to  1907,  and  later 
operated  that  farm.  I  worked  and  studied  at  the  New'  Mexico 
Agricultural  College,  1908  and  1909,  completed  the  requirements 
for  the  B.  S.  degree,  Master  of  Science  degree;  and  the  work  there 
included  soil  moisture  and  irrigation  investigationSj  and  with  a 
piece  of  new'  mesa  land  it  included  the  fitting  and  irrigating  of 
this  tract  and  some  ten  thousand  soil  moisture  determinations. 

In  September  1909,  I  became  assistant  agronomist  of  Oregon 
State  College  and  experiment  station  at  Corvallis,  Oregon.  In 
1912  I  w’ent  to  central  Oregon  and  managed  some  demonstration 
farms,  one  of  them  under  irrigation.  From  1915  to  191#  I  was 
Professor  of  the  department  of  Irrigation  and  Draining,  of 
Oregon  State,  and  from  1918  until  the  present  I  have  been  Soil 
Scientist  in  the  State  College  and  Experiment  Station. 

1579  Q,  Has  your  w'ork  included  work  in  irrigated  sections  of 
the  Northwest? 

A.  Our  Soil  department’s  field  of  w'ork  includes  land 
classification  and,  the  cooperative  soil  survey,  irrigation  and  drain¬ 
age,  soil  fertility  and  soil  conservation  work.  We  have  nine  field 
stations,  several  of  them  in  eastern  Oregon.  At  the  Harney  sta¬ 
tion  I  have  supervised  irrigation  work,  where  we  have  an  80- 
acre  farm  demonstration  unit.  In  addition  to  the  field  stations 
we  have  conducted  dozens  of  irrigation  tests  in  cooperation  with 
farmers  under  practical  field  conditions.  The  work  has  involved 
feasibility  for  rehabilitation  surveys,  or  surveys  for  the  refinanc¬ 
ing  of  many  reclamation  projects.  I  have  served  on  consultant 
boards  in  connection  with  the  Deschutes  North  Unit  Project, 
the  large  Owyhee  Project — both  the  latter  two  are  Federal  proj¬ 
ects — the  Gila  Project  in  Arizona,  which  embraces  some  half  mil¬ 
lion  acres;  and  have  done  consultant  work  for  many  irrigation 
districts.  I  have  served  as  a  consultant  for  the  State  Engineer 
and  the  State  Reclamation  Commission  and  have  appraised  lands 
for  the  State  Land  Board  of  Oregon. 

Q.  How  extensive  has  your  experience  been  in  this  line  as  to  the 
number  of  acres  that  you  have  examined  and  classified? 

A.  I  have  supervised  and  inspected  for  Oregon  a  cooperative 
soil  survey  which  since  1917  has  covered  some  eight  million  acres, 
and  have  classified  for  irrigation  in  Oregon  and  neighboring 
states  six  or  seven  other  Western  states  some  three  million  acres, 
as  to  irrigability  and  duty  of  water,  and  in  some  cases  have  made 
appraisals  as  to  productive  value. 

Q.  State  where  some  of  the  three  million  acres  that  you 

1580  have  referred  to  are  located  ? 

A.  The  irrigability  surveys  have  included  many  of  the 
projects  in  eastern  Oregon  and  projects  extending  from  the  inter¬ 
national  boundary  of  Mexico  to  the  Canadian  boundary,  several 
of  them  in  Washington  State. 
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Q.  What  projects  in  the  State  of  Washington  have  you  carried 
on  in  connection  with  such  work? 

A.  I  made  a  classification  of  the  Kennewick  area. 

Q.  Is  that  in  the  Yakima  Valley? 

A.  The  lower  Yakima  Valley ;  and  the  Pasco  area.  With  Wells 
Hutchins  I  made  a  rehabilitation  and  refinance  survey  of  the 
Richland  Project  in  the  lower  Yakima  Valley,  and  I  made  a  duty 
water  classification  in  the  Walla  Walla  Valley  on  both  sides  of 
the  Oregon- Washington  State  line.  This  includes  the  sagemoor 
or  fine  sandy  loam. 

Q.  Is  that  soil  similar  to  the  three  tracts  involved  in  these  cases? 

A.  The  same  soil  practically. 

Q.  Have  you  written  any  technical  publications,  Doctor  Powers, 
on  the  subjects  which  you  have  been  studying? 

A.  Yes.  I  wrote  a  text  on  Irrigation  Practice.  I  wrote  most 
of  the  land  drainage  book,  Powers  and  Teeter ;  some  thirty  experi¬ 
ment  station  bulletins,  and  a  third  of  these  have  dealt  mainly  with 
the  duty  of  water;  perhaps  60  technical  journal  articles,  and  over 
a  hundred  reclamation  project  reports. 

Q.  Does  your  experience  include  any  actual  irrigation  of  land  ? 

A.  Yes.  I  have  irrigated,  I  think,  every  summer  for  32 
years. 

1581  In  the  earlier  years  I  used  to  spend  a  good  deal  of  the 
summer  in  the  field.  I  may  say  that  for  many  years  I  did 
extension  work  and  was  in  the  field  in  extension  and  experiment 
station  work  up  to  six  months  in  the  year. 

Q.  "When  did  you  first  become  acquainted  with  the  Yakima 
Valley? 

A.  I  was  through  there  in  1907.  I  spent  my  vacation  period 
in  about  1917  studying  soil  and  irrigation  problems  there,  and 
I  have  been  in  the  Valley  every  year  or  two  since. 

Q.  Were  you  employed  by  the  Secretary  as  a  consultant  to 
check  the  work  done  by  Mr.  Johnston  in  investigating  the  water 
requirements  of  the  old  Supplemental  lands  on  the  Sunnyside 
Division  of  the  Yakima  Project? 

A.  I  was. 

Q.  What  did  you  do  in  connection  with  the  studies  and  in¬ 
vestigations  which  were  made  by  Mr.  Johnston  as  to  the  duty 
of  water  upon  those  lands? 

A.  We  drove  over  the  area  to  see  what  different  kinds  of 
land  were  involved,  and  then  we  went  back  and  worked  for  a 
day  or  so  on  each  different  kind  of  land  in  detailed  classifica¬ 
tion  to  help  work  out  the  duty  classes.  Soil  profile  samples 
were  taken  of  these  different  classes  after  they  were  established, 
to  check  our  field  judgment  as  to  texture,  water  capacity,  clay 
content,  by  accurate  laboratory  tests. 

Q.  Did  you  make  a  report  of  the  investigation  carried  on  by 
Mr.  Johnston  in  1931? 

A.  I  did. 
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Q.  Is  your  review  of  Mr.  Johnston’s  report  included  with 
Mr.  Johnston’s  report? 

A.  I  understand  it  is. 

1582  Q.  What  was  your  conclusion  as  to  the  correctness  of 
Mr.  Johnston’s  report  as  indicated  by  your  investigation 

of  it? 

A.  It  is  set  out  fairly  well  in  summary  in  the  last  paragraph 
of  the  report.  I  found  that  it  was  based  on  a  detailed  field 
study,  checked  against  the  use  records,  with  consideration  to 
good  current  practice,  and  including  the  use  records  as  a  con¬ 
sideration,  even  though  those  use  records  include  the  records 
of  careful  users  and  careless  users  and,  in  the  past,  including 
some  wasteful  use.  I  concluded  that  it  was  a  sound  basis  and 
a  rather  liberal  determination  and  allowance. 

Q.  Is  it  your  conclusion  that  the  allowance  of  water  made 
by  Mr.  Johnston  was  a  liberal  one? 

A.  I  concluded  it  was.  It  was  comparable  with  the  use  on 
very  similar  soils  under  very  similar  conditions. 

Q.  Did  you  make  a  study  of  the  proportion  of  different 
classes  of  crops  for  yield  and  water  requirements  as  a  basis 
tor  the  estimate  of  weighted  duty  of  water? 

A.  We  observed  the  distribution  systems  and  the  kind  and 
character  of  crops  in  the  field,  and  then  we  secured  the  yield 
records  for  the  project  to  check  the  field  work,  and  checked  it 
against  the  water  reasonably  required  to  produce  good  yields, 
and  with  allowance  for  farm  distribution  losses  on  the  farms. 

Q.  Is  the  kind  of  investigation  made  by  Mr.  Johnston  and 
his  determination  of  the  duty  of  water  a  practical  one  or  a 
theoretical  one? 

A.  I  think  it  is  a  practical  one.  I  am  not  sure  just  what 
would  be  meant  by  a  theoretical  duty.  I  would  say  it  was 

1583  a  practical  determination  supported*  by  scientific  tests. 

The  Court.  I  will  take  a  short  recess  now. 

(A  brief  informal  recess  was  taken,  at  the  conclusion  of  which 
the  following  proceedings  took  place:) 

By  Mr.  Stoutemyer: 

Q.  Doctor  Powers,  did  you  have  any  experience  at  the  Pros¬ 
ser  experiment  station? 

A.  I  was  called  there  with  Director  James  Jardine  of  the 
Oregon  Station,  and  Dr.  Edwin  Johnson  of  the  Washington 
Station,  and  Dr.  Carl  Schofield,  in  the  summer  of  1920  to  confer 
regarding  the  set-up  of  experimental  work,  and  particularly 
irrigation  work  and  soil  work  there. 

Q.  What  was  included  in  that? 

A.  We  went  over  the  entire  area  with  an  extension  soil  auger, 
and  then  I  worked  with  Mr.  Wright  studying  the  penetration 
and  distribution  of  water  with  cross-trenches  where  ft  had  been 
running  in  furrows.  Professor  M.  R.  Lewis,  whose  headquar¬ 
ters  are  at  the  Soil  Department,  is  employed  in  three-way  co- 
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operation,  Oregon  Station,  Washington  Station,  and  the  Soil 
Conservation  Survey.  So  I  have  contacts  through  him  with 
the  experimental  work  and  their  data,  published  and  unpub¬ 
lished.  I  visited  the  Prosser  station  several  times,  usually 
spending  a  day  or  more  there. 

Q.  Have  you  studied  the  bulletins,  published  and  unpublished, 
from  that  station? 

A.  I  have  studied  the  bulletins,  most  of  them,  and  also  un¬ 
published  data  reports. 

Q.  What  did  you  find  the  soil  conditions  to  be  at  the  Prosser 
Station  ? 

1584  A.  The  soil  there  belongs  to  the  sagemoor  series  and  is 
mainly  fine,  sandy  loam  texture.  It  is  subject  to  some 

streaks  of  calcareous  loamy  material.  Particularly  when  it  was 
first  irrigated  these  were  noticeable.  I  might  say  that  the  sage- 
moor  senes  is  a  soil  with  a  loose  gray-brown  or  gray  surface  of  a 
depth  of  a  foot  or  two,  and  then  the  gray,  slightly  firm  B  horizon 
or  sub-soil  to  the  depth  of  six  feet  or  more.  The  soil  of  the  Prosser 
station  is  fairly  deep.  The  distinguishing  characteristic  of  the 
sagemoor  soil  series  is  its  tendency  to  show  layers  of  limey  loamy 
material. 

Q.  Is  the  bulletin  of  the  Prosser  station  to  which  counsel  has 
referred  in  his  examination  of  Mr.  Johnston,  on  which  he  purports 
to  state  that  there  were  six  tons  of  alfalfa  produced  with  thirty 
38  inches  of  water  net,  an  old  bulletin  or  a  recent  bulletin  from 
that  station? 

A.  I  think  that  was  published  in  1926. 

Q.  Was  that  shortly  after  the  land  was  put  into  cultivation? 

A.  The  work  there  was  put  under  way  about  1920,  and  that 
would  naturally  be  within  the  earlier  years. 

Q.  Were  the  soil  conditions  as  to  water  requirements  in  those 
early  years  as  nearly  comparable  to  the  conditions  on  the  three 
tracts  involved  in  these  cases  as  the  experiments  there  in  the  later 
years  ? 

A.  The  soil  was  deep  and  dry  to  begin  with,  and  they  used  water 
to  prime  it,  and  then  it  was  naturally  low  in  organic  matter,  and 
their  own  records  indicate  that  the  later  years’  records  are  the 
best  records  for  indicating  water  requirement. 

*  *  * 

1585  Q.  What  is  the  tendency  as  to  increased  or  decreased  water 
requirements  on  the  irrigating  of  land  of  this  kind  as  be¬ 
tween  the  dates  of  the  first  year’s  irrigation  and  later  years  with 
more  humus  in  the  soil  ? 

A.  "Where  alfalfa  is  grown  and  the  roots  penetrate,  they  tend 
to  help  loosen  up  these  firmer  layers  in  the  soil  and  to  increase  the 
usable  water  capacity  of  the  soil  and  aid  penetration  and  retention 
of  moisture. 

Q.  Is  there  less  water  or  more  water  required  in  the  early  years 
than  in  the  later  years? 
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A.  If  the  fertility  is  maintained,  with  increase  in  humus,  some¬ 
what  less  water  should  be  required. 

Q.  What  is  meant  by  consumptive  use  of  water? 

A.  Consumptive  use  is  a  term  that  has  been  used  to  refer  to  the 
water  evaporated  from  the  plant  surface,  leaves  and  other  sur¬ 
faces,  plus  the  water  evaporated  from  the  soil,  I  might  say;  be¬ 
longing  to  the  plant.  The  water  that  is  converted  from  liquid  to 
gaseous  form  would  be  the  consumptive  use  water. 

Q.  What  is  the  consumptive  use  of  water  in  the  growth  of  ordi¬ 
nary  farm  crops  on  lands  such  as  the  Fox,  Parks,  and  Ottmuller 
tracts? 

A.  In  a  broad  way,  the  Valley  consumptive  use  is  on  the  order 
of  2  to  2  y2  feet. 

«  *  * 

1586  The  Witness.  The  term  “consumptive  use”  as  reported 
in  the  work  by  Lewis,  Powers,  Hemphill,  Widtsoe  ana  Har¬ 
ris  in  Utah  is  taken  as  the  water  used  by  the  plant  and  evaporated 
from  the  soil  under  controlled  conditions,  with  small  areas,  and 
is  on  the  order  of  six  or  seven  inches  to  the  ton  of  alfalfa,  for  that 
plant. 

Q.  How  much  would  it  be  on  the  average  with  the  usual  farm 
crops  in  about  the  usual  proportion  similar  to  the  Yakima  Valley? 

A.  The  water  requirement  of  alfalfa  in  meadows  is  rather  high¬ 
er,  and  for  com  ana  potatoes  the  water  cost  is  moderate  per  unit, 
and  for  grain  it  is  moderate  per  unit. 

Q.  Will  you  state  approximately  what  it  would  be  on  the  aver¬ 
age  for  the  average  assortment  of  crops  on  land  of  this  character 
in  the  Yakima  Valley? 

A.  If  we  were  to  check  use  against  reasonable  need  require¬ 
ment  we  would  need  to  take  the  inches  or  pounds  per  ton  crop  and 
add  reasonable  farm  losses. 

Q.  What  I  am  trying  to  get  at  is  how  many  acre-feet  of  water 
is  consumed  in  consumptive  use  on  the  average  ? 

A.  Generally  around  2  to  2 */>  acre  feet  an  acre  a  season,  on  the 
average. 

Q.  If  the  consumption  of  water  in  the  crop  year  in  evaporation 
should  be  2  to  2*4  acre  feet  and  the  amount  of  water  placed  on 
the  land  should  be  the  amount  allowed  in  the  Johnston  re- 

1587  port,  that  is,  3 y2  acre  feet  on  the  Parks  land,  what  becomes 
of  the  difference  between  the  amount  applied  to  the  land 

and  the  amount  used  up  in  plant  growth  and  evaporation  ? 

A.  The  deep  percolation  loss,  distribution  loss,  and  some  run-off. 

Q.  There  would  be  deep  percolation  waste  and  run-off  waste, 
would  there  not  ? 

A.  Yes. 

Q.  Then  there  would  be  over  2  to  2 y2  acre  feet  that  is  applied 
on  land  in  the  Yakima  Valley  that  would  be  run-off  or  waste  of 
one  kind  or  another;  is  that  right? 

A.  Yes,  in  that  it  would  not  probably  enter  into  the  plant  roots 
and  into  the  plant  processes. 

Q.  Might  it  be  that  some  of  that  difference  between  the  con- 
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sumptive  use  and  the  amount  applied  would  result  in  the  build¬ 
ing  up  of  the  ground  water  table  ? 

A.  i  es,  sir. 

Q.  Did  your  work  in  connection  with  the  investigation  as  to 
the  duty  of  water  in  the  Sunnyside  Division  of  the  Yakima  Pro¬ 
ject  include  work  in  the  field  as  well  as  work  on  records? 

A.  It  did. 

Q.  Have  you  visited  and  investigated  the  tract  of  land  referred 
to  as  the  Fox  tract  ? 

A.  Yes.  I  visited  it  on  April  14  to  17,  1938 :  again,  July  14  to 
17,  that  year,  and  then  on  October  8  and  9,  at  the  close  of  the  sea¬ 
son,  and  I  visited  it  again  in  February,  1940. 

Q.  Have  you  visited  and  investigated  the  tract  of  land  involved 
in  this  case  and  referred  to  as  the  Parks  tract? 

A.  I  have. 

1588  Q.  Have  you  also  visited  and  investigated  the  tract  of 
land  involved  in  this  case  and  referred  to  as  the  Ottmuller 

or  Eder  land? 

A.  I  have. 

Q.  How  often  have  you  visited  and  investigated  these  lands? 

A.  Five  visits  to  each  of  the  places  were  made.  Of  course  in 
1931  I  was  past  the  Parks  place.  I  don’t  remember  whether  I 
stopped  at  that  time. 

Q.  Were  any  test  pits  made  on  the  occasion  of  your  visits  to  these 
tracts  of  land  in  April,  1938? 

A.  Yes,  sir.  We  made  a  dozen  or  more  fairly  deep  borings  to 
study  the  soil  profile  and  take  notes  on  it  in  each  case,  and  numerous 
borings  were  made  to  check  up  or  to  take  soil  moisture  samples 
subsequent  to  this  original  examination. 

Q.  Were  tests  made  to  determine  water  capacity? 

A.  In  the  field  we  made  tests,  and  we  checked  them  by  samples 
that  we  took  to  the  laboratory  which  were  submitted  to  standard 
methods  for  that  purpose. 

Q.  How  did  the  amount  of  water  allowed  on  the  majority  of  the 
lands  involved  in  the  Johnston  investigation,  where  there  was  no 
evidence  of  unusual  waste  apparent  on  the  land,  compare  with  the 
amounts  which  had  actually  been  used  ? 

A.  It  compared  very  well.  There  was  a  rather  close  correlation, 
on  the  whole. 

Q.  Did  you  find  tracts  where  good  crops  were  being  raised  with 
the  amounts  of  water  allowed  in  the  Johnston  report  on  similar 
classes  of  land  ? 

A.  We  did. 

1589  Q.  What  does  that  show  with  reference  to  the  possibility 
of  producing  crops  successfully  with  that  amount  of  water? 

A.  It  showed  that  it  is  being  done  by  good  practical  methods  of 
current  irrigation  farm  practice. 

Q.  Were  there  any  exceptions  to  the  general  rule  of  allowing 
approximately  as  much  water  in  that  determination  as  had  been 
furnished  to  the  land  on  the  average  for  a  number  of  years  past  ? 

508455 — 43 - 21 
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A.  The  low  water  requirement  land  was  allowed  a  little  more 
than  the  delivery  records  indicated  had  been  used. 

Q.  Were  there  any  exceptions  as  to  lands  where  there  was  evi¬ 
dence  of  unusual  waste? 

A.  Some  of  the  sandy  land,  where  there  was  waste  and  where 
the  weeds  were  abundant,  was  included  in  the  higher  class  and  was 
allowed  a  little  less  water  than  had  been  used  according  to  the 
delivery  records. 

Q.  In  cases  where  there  was  not  as  much  water  allowed  in  the 
Johnston  report  as  had  been  required  in  previous  years,  what  was 
the  reason  for  that? 

A.  So  far  as  1  understand  it,  it  was  because  of  evidence  of  waste 
and  use  above  the  reasonable  amount  needed  to  produce  good  crops 
under  the  conditions,  the  prevalence  of  weeds,  ana  careless 
operation. 

Q.  Did  you  find  leaky  structures  and  excessive  percolation  on 
some  of  the  land  ? 

A.  We  did. 

Q.  In  your  examination  of  the  Parks  land  did  you  find  any  evi¬ 
dence  of  wasteful  application  of  water,  or  did  you  find  that  the 
land  had  been  properly  and  economically  irrigated? 

1590  Mr.  Chaffee.  If  your  Honor  please,  I  think  the  question 
should  be  confined  to  the  time  he  examined  the  Parks  land. 

Are  you  referring  to  1931  ? 

Mr.  Stoutemyer.  I  am  referring  to  all  the  times  he  examined 
this  land. 

A.  Well,  the  first  visit  there  was  the  morning  that  the  irrigation 
water  was  turned  in  to  the  pasture.  The  following  morning  eight 
or  ten  miners  inches,  according  to  rate  of  flow  measure,  was 
running  away  into  the  waste  drain.  The  water  table  was  down 
fairly  well  below  the  root  zone  when  the  water  was  started  in,  and 
within  two  days  the  water  table  had  risen  into  the  third  foot  in  the 
central  part  of  the  pasture  where  we  had  hoped  to  take  soil  moisture 
samples.  The  lateral  at  the  west  on  this  visit  and  subsequent  visits 
was  found  to  be  rather  deep,  somewhat  eroded  and  largely  beyond 
the  cross-section  necessary  to  carry  the  small  stream  of  water. 
The  runs,  particularly  in  the  central  field,  were  rather  excessive  in 
length.  There  were  growths  of  plants  that  appeared  where  the 
ground  was  kept  excessively  wet.  There  were  some  alkali  crusts 
in  the  low  area,  and  the  moisture  content  before  irrigation  was  so 
high,  even  for  the  first  two-foot  depth  of  soil,  that  there  was  very 
little  room  in  it  to  store  useful  moisture.  I  do  not  mean  that  to 
apply  to  the  condition  before  the  first  irrigation  in  the  spring, 
but  at  later  irrigations  we  tried  to  sample  ahead  of  irrigation  and 
see  if  the  soil  had  been  depleted  of  useful  moisture,  and  it  was  away 
up  toward  the  excess  point. 

By  Mr.  Stoutemyer  : 

Q.  You  mean  that  the  crops  were  irrigated  before  they 

1591  needed  irrigation? 
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A.  Well,  there  was  little  need  of  irrigation  in  some  cases,  and, 
the  ground  was  only  dried  out  a  little  for  the  first  foot  or  so,  on 
some  of  the  later  irrigations. 

Q.  That  is,  there  was  very  little  water  needed? 

A.  There  was  very  little  room  to  store  useful  water  in  some  of| 
the  later  irrigations. 

Q.  How  did  the  condition  in  the  laterals  to  which  you  refer 
contribute  to  wastage  or  excessive  application  of  water  on  the 
Parks  land  ? 

A.  There  would  be  some  extra  area  exposed  to  wetting  and  it  j 
would  take  some  extra  time  to  fill  the  lateral  to  where  the  water  | 
would  run  out  upon  the  field,  where  it  was  excessively  large  and 
deep. 

Q.  How  did  the  character  of  the  distribtuion  system  of  the 
Parks  land  compare  with  that  of  others  of  the  old  Supplemental 
lands  as  to  the  use  of  flumes  or  pipes  to  save  water? 

A.  There  is  one  small  pipe  along  the  roadway  leading  to  the 
southeast  pasture,  but  it  is  so  small  that  it  does  not  carry  even  the 
small  head  of  water  delivered  to  the  place,  and  it  is  too  small  to 
carry  a  good  economical  irrigating  head.  Otherwise  there  are  open 
earthen  distributaries,  where  as  on  the  other  tracts  we  examined, 

I  think,  a  majority,  there  was  a  fair  amount  of  pipe  or  flume. 

Q.  Is  the  use  of  pipe  or  flume  for  distributing  water  on  an  irri¬ 
gated  farm  a  feasible  way  of  economizing  water  use? 

A.  It  is.  Apparently  under  the  conditions  there,  it  is.  A  pipe  | 
can  be  put  under  ground  so  that  no  land  is  wasted,  in  I 
1592  addition  to  saving  the  water,  and  the  regulations  can  be  ' 
adjusted  and  let  stay  adjusted,  and  not  erode  where  it  is  j 
distributed  from  small  openings  in  flume  or  pipe. 

Q.  Is  the  use  of  pipes  or  flumes  desirable  for  the  purpose  of  | 
savin"  the  expense  and  labor  of  cleaning  ditches  ? 

A.  It  would  avoid  that,  and  it  would  avoid  the  weedy  growth  ! 
along  ditches. 

Q.  Would  this  saving  of  labor  in  cleaning  ditches  offset  in  any  | 
large  measure  the  cost  of  the  flumes  and  pipes? 

A.  It  should  compensate  measurably.  i 

♦  *  * 

1595  Q.  On  the  occasions  of  your  various  visits  to  the  Parks  I 
land  did  you  see  water  running  to  waste  into  the  drainage 
ditch  and  also  surface  water? 

A.  On  two  occasions  we  saw  water  running  to  waste. 

Q.  Did  you  make  any  chemical  analysis  of  the  water  drained 
from  the  Parks  land  ? 

A.  A  sample  was  taken  from  the  sump,  after  the  water  had 
clarified,  and  it  is  shown  in  the  figures  taken  near  Point  P13. 
This  was  filtered  and  analyzed  under  my  direction.  A  sample  was 
taken  the  same  day  from  the  main  drain  running  through  the 
Parks  land.  This  showed  practically  the  same  amount  of  potas¬ 
sium,  nitrate  nitrogen  and  phosphoric  acid,  namely,  1214  parts 
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in  a  million  or  so  of  potassium,  4.4  of  nitrate  nitrogen,  and  some  3 
and  a  fraction  parts  in  a  million  of  phosphoric  acid. 

Q.  What  does  that  analysis  indicate  as  to  whether  or  not  soil 
fertility  was  being  washed  out  of  that  land  by  excessive  percola¬ 
tion  ? 

A.  That  would  indicate  that  fertility  was  being  carried  out.  It 
is  a  rather  surprisingly  high  amount  of  major  plant  food  elements 
to  find  in  drainage  water. 

Q.  Did  you  read  or  hear  read  Mr.  Parks’  deposition  as  to 
his  practice  in  allowing  water  to  remain  in  one  place  or  to 

1596  continue  running  in  one  place,  in  one  set  of  furrows  or 
corrugations,  as  Tong  as  24  hours  before  changing? 

A.  I  read  it. 

Q.  Was  that  too  long  a  time  to  allow  the  water  to  remain  in  one 
place  for  proper  and  economical  irrigation? 

A.  As  judged  by  the  infiltration  tests  and  observations  made  of 
the  rate  of  advance  of  water  through  the  furrows  there  on  that 
soil,  on  the  Parks  tract,  I  regard  it  as  too  long  a  time  for  the 
conditions. 

Q.  What  is  the  result  of  the  practice  of  allowing  water  to  con¬ 
tinue  running  for  24  hours  or  more  in  one  furrow  or  corrugation, 
or  one  set  of  furrows  or  corrugations,  without  changing  it? 

A.  The  rate  of  advancing  slows  down  particularly  after  the 
first  two  or  three  hundred  feet,  and  excessive  deep  percolation  loss 
will  occur  under  the  sandy  soil  conditions  before  the  lower  end 
of  the  furrow  will  be  wetted  or  the  land  irrigated  adjacent  to 
the  furrow  in  the  lower  part. 

Q.  If  crops  were  produced  successfully  in  the  part  of  the  field 
where  the  water  was  running  for  only  two  hours,  what  would  be 
the  conditions  in  the  part  of  the  field  where  it  was  allowed  to  run 
for  24  hours? 

A.  It  would  be  over-irrigated. 

Q.  Does  the  loss  of  water  from  excessive  deep  percolation  have 
any  disadvantages  besides  the  waste  of  the  water  itself? 

A.  It  displaces  the  soil  solution  with  a  weak  solution,  and  it 
may  damage  the  lower  lying  lands. 

1597  Q-  Does  it  have  an  injurious  effect  in  washing  out  fer¬ 
tility  from  the  land? 

A.  It  would  tend  to. 

Q.  Does  it  have  any  effect  in  water-logging  or  alkaliing  parts 
of  the  land  in  question  or  neighboring  land  ? 

A.  Where  the  land  is  flat  or  heavy  below  it  would  tend  to  do 
that. 

Q.  About  how  much  would  you  estimate  of  the  Sunnyside  Divi¬ 
sion  lands  are  waterlogged  or  partly  waterlogged  ? 

A.  One  figure  reported  in  1930  was  22,000  acres,  and  I  think  25 
to  30  per  cent  is  or  has  been  affected  by  seepage  or  shallow  water 
table. 

Q.  What  did  you  find  in  regard  to  the  elevation  of  the  water 
table  on  the  Parks  land? 
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A.  At  the  beginning  of  the  irrigation  period  it  was  down  below 
the  root  zone  over  much  of  the  area,  four  or  five  feet  or  more, 
and  it  rose  approximately  within  a  day  or  two,  and  I  found  it  still 
high  in  midsummer  and  it  was  high  in  early  October  when  a  visit 
was  made  which  was  just  at  the  conclusion  of  irrigation  or  soon 
after  the  last  irrigation. 

Q.  What  did  the  rise  in  water  table  indicate? 

A.  The  prompt  rise  in  the  water  table  following  the  irrigation 
indicated  that  excessive  deep  percolation  through  the  soil  and  from 
the  ditches  in  the  vicinity  had  caused  it. 

Q.  Did  you  notice  on  the  Parks  land  any  vegetable  growth 
peculiar  to  wet  or  waterlogged  land? 

A.  I  have  already  named  a  number  of  wet  land  growths  that  we 
saw  in  the  lower  pasture. 

Q.  Did  you  see  such  growth  in  other  parts  of  the  land  besides 
that? 

3598  A.  On  the  visit  on  February  2,  1940,  I  noticed  sour  dock 
was  present  in  the  north  side  of  the  Parks  tract. 

Q.  Is  that  the  upper  side  of  the  tract? 

A.  It  is  toward  the  delivery,  toward  the  more  elevated  side. 

Q.  What  does  the  presence  of  the  growth  that  you  call  sour  dock 
indicate  in  regard  to  the  wetness  or  waterlogging  of  the  land? 

A.  It  is  associated  with  wet  land. 

Q.  Did  you  notice  more  of  such  wet  land  growths  on  your  recent 
visits  to  the  Park  lands  than  on  earlier  visits? 

A.  I  did  not  notice  the  dock  in  the  north  part  of  the  tract  as 
being  very  prevalent  until  this  recent  visit. 

Q.  What  other  evidence  of  wasteful  application  did  you  find 
in  connection  with  the  Parks  land  as  to  the  length  of  runs  or  other 
conditions  ? 

A.  Well,  our  experiments  led  to  the  belief  that  330  feet  is  a  suit¬ 
able  length  of  run  for  sage-moor  fine  sandy  loam,  and  in  the  loamy 
sand  area  it  would  be  better  if  the  runs  were  220  feet.  In  the 
central  part  of  Parks’  40  is  a  field  irrigated  with  runs  about  30 
rods  long.  The  upper  part  is  sloping  and  sandy,  where  it  would 
be  desirable  to  have  closer  spaced  corrugations,  with  a  very  small 
stream  admitted  to  each  corrugation.  The  lower  part  is  nearly 
flat  and  of  heavier  texture  soil,  and  it  would  certainly  be  desirable 
there  to  have  a  regulation  ditch  or  another  lateral  at  the  point 
of  the  change  in  slope. 

Q.  How  high  did  you  find  the  water  to  be  on  this  land  before 
irrigation  ? 

1599  A.  As  I  have  indicated,  it  was  in  most  places,  before  the 
first  irrigation  in  the  spring,  down  below,  well  below,  the 
root  zone,  four  or  five  feet  in  most  places.  In  one  or  two  places  we 
encountered  no  water  whatsoever. 

Q.  What  was  the  condition  later  in  the  season  before  the  various 
irrigations  after  the  first  one  ? 

A.  I  think  I  have  already  stated  that  it  was  found  to  rise 
promptly  following  irrigation.  It  was  found  high  in  midsummer 
and  still  high  in  early  October. 
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Q.  Is  another  irrigation  of  any  benefit  when  the  water  content 
is  already  up  to  the  point  to  which  you  refer  in  connection  with 
the  irrigation  after  the  first  one  in  the  early  season? 

A.  Well,  a  very  light  irrigation  would  help,  if  the  first  18  inches 
or  so  of  soil  was  somewhat  dry,  and  there  was  little  room  to  store 
useful  moisture  below  the  two-foot  level. 

Q.  Is  a  high-water  table  desirable  in  connection  with  the  growth 
of  ordinary  farm  crops? 

A.  It  is  not. 

Q.  Why  is  it  not  ? 

A.  If  the  water  table  rises  the  roots  are  already  down  there,  and 
it  becomes  stagnant  and  loses  the  small  amount  of  air  it  might 
contain,  and  then  the  roots  tend  to  rot  off;  and  if  the  water  table 
is  already  high  the  roots  of  ordinary  farm  crops  do  not  extend 
into  it  to  any  extent. 

Q.  Does  a  high  water  table  have  any  bearing  on  the  amount 
of  water  needed  for  irrigation  on  the  tract  of  land  in  question? 

A.  Where  the  water  table  is  within  a  few  feet,  the  first 
1G00  foot  or  two  of  soil  above  that  water  table  will  be  kept  rather 
wet  by  capillary  action  in  the  zone  that  is  referred  to  as 
capillary  fringe,  and  the  higher  the  water  table  the  more  limited 
will  be  the  soil  reservoir  in  which  to  store  useful  water. 

Q.  Does  the  excessive  percolation  resulting  from  heavy  appli¬ 
cations  of  water,  allowing  water  to  run  in  one  place  too  long,  have 
an  injurious  effect  on  the  structure  of  the  soil  ? 

A.  Having  the  soil  saturated  tends  to  cause  the  soil  crumbs  or 
groups  of  individual  particles  to  break  down  and  the  soil  to  be¬ 
come  run  together  or  puddled. 

Q.  Does  that  mean  that  the  air  is  excluded  from  the  soil? 

A.  It  would  mean  that  the  pore  spaces  would  be  reduced,  and 
there  would  be  less  room  in  which  the  useful  soil  air  or  moisture 
could  be  held. 

Q.  Did  you  notice  any  alkali  on  the  Parks  land  ? 

A.  I  saw  some  alkali  in  the  pasture  on  the  southwest  part  of  the 
area. 

Q.  What  is  the  cause  of  the  accumulation  of  alkali  in  injurious 
quantities  on  the  surface  of  the  land  ? 

A.  Poor  or  impeded  drainage,  high  evaporation,  intermittent 
wetting  of  the  .soil  with  more  or  less  saline  solution.  Sometimes 
wind  is  a  factor  in  its  accumulation. 

Q.  Does  the  capillary  action  of  the  soil  have  anything  to  do  with 
the  accumulation  of  alkali  on  the  surface  ? 

A.  When  the  water  table  is  a  moderate  distance  from  the  surface 
so  that  by  wick  action  or  capillary  action  the  water  may  be 
1601  drawn  to  the  surface  and  tne  surface  kept  wet,  the  evap¬ 
oration  will  be  rather  high  and  soluble  salts  will  be  drawn 
to  the  surface  and  there  deposited,  as  the  water  evaporates,  in 
nearly  pure  form. 

Q.  How  near  would  the  ground  water  have  to  be  to  the  surface 
to  be  drawn  up  to  the  surface  by  capillary  action  and  evaporated, 
leaving  an  alkali  coating  on  the  surface  ? 
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A.  It  will  depend  on  the  texture  of  the  soil ;  but  for  fine  sandy, 
loam  soil  we  would  probably  find  the  greatest  accumulation  of 
salt  or  crusted  surface  where  the  water  table  was  down  on  the  order 
of  three  feet  from  the  surface. 

Q.  What  amount  of  water,  in  your  opinion,  is  reasonably  neces¬ 
sary  for  the  irrigation  of  the  Parts  land  if  it  were  properly  applied 
and  economically  used? 

A.  I  concluded  that  3^  acre  feet  an  acre  a  season  would  be  the 
economic  duty  or  irrigation  requirement  for  that  40. 

*  *  * 

1602  Q.  Doctor  Powers,  what  is  meant  by  the  term  strip-border 
method  of  irrigation  as  it  is  commonly  used  in  irrigation 

practice? 

A.  The  strip  border  method  involves  providing  small  ridges  or 
back  furrows,  usually  parallel,  on  smooth  land,  to  confine  the  water 
so  that  it  will  flow  over  the  surface  between  these  borders  with  a 
large  head  in  a  short  period  of  time.  The  borders  can  be  smaller 
if  they  are  placed  close  together.  The  tendency  is  to  use  small 
borders,  about  20  to  24  feet  apart. 

Q.  What  is  the  advantage  of  that  method  of  irrigation  as 
applied  to  sandy  or  porous  lands  ? 

A.  By  that  method,  under  a  good  irrigating  head  the  water  can 
be  forced  over  the  surface  quicluy,  so  that  the  whole  of  the  surface 
soil  is  moistened  without  much  deep  percolation  loss. 

Q.  Under  that  method  of  irrigation  how  long  is  it  customary 
to  leave  the  water  in  one  place  ? 

A.  Some  farmers  will  change  the  water  and  then  milk  one 
cow  and  then  change  the  water  again,  so  that  15  or  20  min- 

1603  uates  may  irrigate  a  strip.  They  do  that  when  the  pasture 
is  near  tne  barnyard  at  times.  I  have  timed  the  rate  of 

advance  in  strip  borders  when  it  would  advance  100  feet  in  from 
six  to  ten  minutes,  so  that  20  or  30  minutes  would  irrigate  a  strip 
of  moderate  length,  220  feet. 

Q.  Is  that  a  method  of  irrigation  that  is  well  adapted  for  the 
irrigation  of  such  lands  as  are  involved  in  these  cases? 

A.  With  a  good  head  of  water  on  sandy  land  we  found  it  to  save 
substantially  in  the  amount  of  water  required  for  irrigation. 

Q.  That  saving  was  made  by  saving  water  by  avoiding  deep 
percolation? 

A.  By  saving  in  deep  percolation  and  saving  time  required  for 
each  set. 

Q.  Is  that  method  of  irrigation  in  successful  and  common  use 
on  some  of  the  projects  with  which  you  are  familiar? 

A.  It  is  very  extensively  used. 

Q.  Did  you  hear  some  of  the  plaintiffs’  witnesses  in  some  of  the 
depositions  say  that  they  could  tell  whether  too  much  water  had 
been  used  or  not  by  the  appearance  of  the  crop  ? 

A.  I  heard  that  and  it  seemed  to  infer  that  there  was  too  much 
water  if  the  crop  turned  yellow  or  showed  symptoms  of  drowning 
out 
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Q.  If  a  person  judged  whether  there  was  too  much  water  or  not 
merely  by  considering  that  there  was  not  too  much  water  unless 
the  crop  turned  yellow  or  otherwise  showed  damage - 

A.  (Interposing.)  It  is  not  necessary  to  drown  out  the  crop  to 
have  too  much  water;  only  to  irrigate  far  in  excess  of  the  water 
capacity  of  the  soil  so  that  leaching  occurs. 

1604  Q.  It  might  result  in  heavy  leaching  and  also  heavy  waste 
of  water  without  showing  apparent  damage  to  the  crop, 

might  it  not? 

A.  It  could  gradually  deplete  the  soil  while  wasting  water. 

Q.  Did  you  hear  one  of  the  plaintiffs’  witnesses  say  that  any 
amount  of  water  that  did  not  damage  the  crop  was  not  too  much  ? 

A.  I  heard  something  like  that. 

Q.  Would  that  be  correct? 

A.  That  notion  is  contrary  to  the  law  of  diminishing  incre¬ 
ments — that  is,  above  a  moderate  amount  of  water  additional  units 
of  water  will  give  smaller  and  smaller  crop  response  per  unit  of 
water,  and  usually  to  a  point  of  maximum  possible  yield  under 
the  conditions.  Frequently  then  a  larger  amount  of  water  may 
even  decrease  the  crop  yield. 

Q.  I  believe  you  referred  to  what  you  call  the  law  of  diminish¬ 
ing  returns  as  applied  to  crop  irrigation  and  yields ;  is  that  what 
you  called  it? 

A.  Diminishing  increments. 

Q.  Diminishing  increments.  Have  you  platted  on  diagrams 
the  data  which  you  secured  from  the  bulletins  and  other  records 
of  the  Prosser  Experiment  Station,  showing  what  the  relation¬ 
ship  was  between  the  amounts  of  water  applied  and  amounts  of 
crop  produced  on  various  kinds  of  crops? 

A.  I  did  prepare  such  curves  or  charts. 

Mr.  Stoutemyer.  I  will  ask  that  these  charts  be  marked  for 
identification  as  Defendant’s  Exhibits  in  consecutive  number  fol¬ 
lowing  those  which  have  already  been  introduced. 

1605  Mr.  Chaffee.  No  objection. 

(Charts  referred  to  were  marked  “Defendant’s  Exhibit 
83”  and  “Defendant’s  Exhibit  84,”  respectively,  and  were  received 
in  evidence.) 

Mr.  Stoutemyer.  These  two  that  are  clipped  together  I  think 
you  might  mark  as  one  exhibit. 

(Charts  referred  to  were  marked  “Defendant’s  Exhibit  85”  and 
received  in  evidence.) 

Mr.  Stoutemyer.  Will  you  mark  this? 

(Chart  referred  to  was  marked  “Defendant’s  Exhibit  86”  and  re¬ 
ceived  in  evidence.) 

Mr.  Stoutemyer.  I  will  also  offer  several  bulletins  of  the  ex¬ 
perimental  station  which  contain  very  largely  the  data  that  is 
shown  on  these  plats. 


*  ♦  * 
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1606  Mr.  Stoutemyer.  We  will  ask  that  these  two  which  are 
from  the  Prosser  station  be  marked  as  Defendant’s  Exhi¬ 
bits  87  and  88. 

Mr.  Chaffee.  No  objection. 

(Bulletins  with  reference  to  Prosser  Experiment  Station  were 
marked  “Defendant’s  Exhibits  87  and  88,”  respectively,  and  were 
received  in  evidence. 

*  *  * 

1607  Q.  Will  you  refer  to  the  diagrams  showing  the  curve 
indicating  the  relationship  between  the  applications  of 

various  amounts  of  water  to  various  crops  and  crop  production, 
referring  to  them  by  the  exhibit  number,  and  state  what  is  shown 
by  each: 

*  *  * 

A.  First,  with  reference  to  Exhibit  84,  this  shows  the  wheat 
yield  with  various  amounts  of  water,  showing  the  trends  from  the 
experiments  of  the  Prosser  station,  1931  to  1934. 

Q.  What  does  that  show  in  regard  to  what  amount  of  water 
produced  the  maximum  amount  of  wheat,  and  what  amount  ? 

A.  The  yield  in  bushels  per  acre  plotted  against  acre  per  season 
and  the  individual  seasonal  yields  are  shown  in  separate  curves. 
They  show  a  decreasing  response  with  increasing  amounts  of  water 
and  the  maximum  yield  around  18  to  24  inches.  The  published 
reports  of  the  station  indicate  that  18  inches  is  about  the  economic 
duty  for  wheat  there,  including  farm  distribution  loss. 

1608  Q.  Does  that  curve  show  that  some  additional  applica¬ 
tions  of  water  result  in  practically  no  increase  in  crop 

production? 

A.  Beyond  18  or  24  inches  the  tendency  rather  is  to  decrease. 
The  Court.  Does  it  show  that  for  1934? 

The  Witness.  No,  it  did  not  reach  apparently  the  maximum 
point  in  1934.  They  are  only  intended  here  to  show  the  trend. 

Now,  Exhibit  85,  average  corn  yields  with  various  amounts  of 
water,  shows  the  trends  and  is  an  average  for  the  years  1926  to 
1934,  the  maximum  yield  around  30  inches.  The  published  bul¬ 
letins  indicate  that  30  inches  is  slightly  more  than  the  economic 
dutv  and  includes  farm  distribution  loss. 

Exhibit  86  shows  the  alfalfa  yields  with  various  amounts  of 
water  for  the  period  of  1929  to  1932  by  individual  yields,  with  an 
average  indicated  by  a  dotted  curved  line.  This  indicates  the 
economic  duty  would  be  slightly  less  than  36  inches.  This  is  for 
small  areas. 

By  Mr.  Stoutemyer: 

Q.  Have  you  prepared  another  diagram  in  pencil  furnishing 
some  additional  data  on  the  same  subject? 

A.  Yes. 
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Mr.  Stoutemyer.  We  will  ask  that  this  diagram  in  pencil  be 
marked  as  Defendant’s  Exhibit  89. 

(Pencil  diagram  referred  to  was  marked  “Defendant's  Exhibit 
89”  and  received  in  evidence.) 

1609  The  Witness.  The  fourth  set  of  these  curves,  marked 
“Exhibit  89”  shows  the  alfalfa  yields  with  various  amounts 

of  water,  a  three-year  average,  obtained  with  moisture  control — 
that  is,  with  samplings  at  the  beginning  and  at  the  end  of  the 
growing  season  and  for  the  years  1932,  1933,  and  1934,  and  is  said 
by  the  station  to  be  their  most  accurately  conducted  trial  for  de¬ 
termining  net  irigation  requirement.  The  curve  breaks  just 
under  36  inches  again. 

By  Mr.  Stoutemyer  : 

Q.  Do  these  curves  show  what  you  refer  to  as  the  law  of  di¬ 
minishing  returns  ? 

A.  They  do,  with  occasional  experimental  deviations. 

Q.  Under  the  conditions  which  you  find  to  exist  on  the  Parks 
land,  what,  in  your  opinion,  was  the  principal  source  of  the 
excess  water  which  is  waterlogging  that  land  ? 

A.  Well,  a  prompt  rise  in  the  ground  water  table  following  the 
first  irrigation  and  the  composition  of  the  ground  water  in  the 
drain  and  in  the  subnip  would  indicate  that  this  is  coming  largely 
from  surface  irrigation  and  the  ditches  in  the  vicinity. 

Q.  How  deep  do  the  plant  roots  grow  of  the  principal  crops? 

A.  The  first  four  feet  would  contain  most  of  the  roots  of  the 
ordinary  field  crops.  Alfalfa  may  have  a  deeper  tap  root.  Most 
of  the  moisture  extraction  by  ordinary  field  crops  is  from  the  first 
three  feet  of  soil. 

Q.  Have  you  done  any  farming  in  Illinois  or  other  rainfall 
sections? 

A.  I  was  brought  up  on  a  farm  in  northern  Illinois,  and 

1610  operated  it  later. 

Q.  Can  you  state  how  the  amounts  of  water  allowed  by 
Mr.  Johnston  of  three  and  a  half  acre  feet  compare  with  the 
amounts  received  by  the  best  farming  sections  in  Illinois? 

A.  The  annual  precipitation  at  Aurora,  Illinois,  and  at  Daven¬ 
port,  Iowa,  is  between  32  and  33  inches,  and  for  the  six-month 
period  April  1  to  October  1  it  is  18  to  20  inches. 

Q.  Then,  the  amount  allowed  for  the  Parks  land  would  be 
nearly  double  what  is  received  from  rainfall  in  Iowa  and  Illinois, 
is  that  right  ? 

A.  It  would.  In  the  Illinois  farm  we  had  about  a  mile  of  drain 
tile  to  the  80,  with  capacity  to  remove  a  quarter  of  an  inch  of  rain¬ 
fall  per  acre  per  24  hours. 

Q.  How  recently  did  you  visit  the  tract  of  land  referred  to  as 
the  Ottmuller  or  Eder  tract? 

A.  I  visited  it  in  April,  July,  early  October,  1938,  and  February 
2, 1940,  each  of  these  tracts. 
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Q.  What  did  you  do  in  the  way  of  investigation  of  the  tract? 

A.  On  my  first  visit  I  went  over  it  pretty  thoroughly  with  an 
extension  soil  order  and  a  shovel,  made  about  a  dozen  test  holes 
to  learn  the  character  of  the  soil  throughout  the  soil  profile.  An 
examination  was  made  of  the  irrigation  distribution  system  and 
the  method  of  distributing  over  the  surface,  the  natural  drainage 
conditions,  and  the  character  and  appearance  of  crops,  and  the 
whole  farm  setup. 

Q.  What,  if  any,  evidence  did  you  find  of  economical  or  waste¬ 
ful  application  of  water  in  the  irrigation  of  the  Eder  tract? 

1611  A.  On  the  Eder  tract,  as  has  been  stated  here,  the  water 
is  carried  across  the  west  side  of  the  forty,  eighty  rods 

to  the  north,  and  then  across  the  north  side  eighty  rods  more, 
to  apply  to  the  northeastern  part  of  the  area,  ana  this  lateral 
parallels  the  branch  canal  of  the  Sunnyside  system,  so  that 
there  is  a  long  narrow  strip  eighty  rods  long,  sixty  feet,  more 
or  less,  in  width,  there.  It  is  not  a  large  tract. 

Then,  the  laterals  in  the  west  central  part  of  the  area  have 
rather  steep  grades  and  there  are  old  improvised  “drops” 
there,  without  aprons  to  prevent  erosion  and  the  development 
of  so-called  churn  holes  below  them. 

Q.  Do  those  churn  holes  and  deep  erosion  of  the  ditches  have 
any  effect  on  the  economy  or  waste  of  water  ? 

A.  It  increases  the  wetted  surface  of  the  ditch  and  increases 
percolation,  and  the  enlarged  ditches  require  considerable  water 
to  fill  them,  so  that  the  water  will  begin  to  flow  through  them 
and  out  upon  the  surface  of  the  land. 

Q.  Is  the  water  on  this  tract  distributed  through  open  ditches, 
without  use  of  pipes  or  flumes  ? 

A.  As  I  recall,  it  is  entirely  by  open  ditches. 

Q.  Would  the  use  of  pipe  or  flume  on  this  tract  have  the  same 
advantages  in  saving  water  to  which  you  have  referred  in  con¬ 
nection  with  the  Parks  tract? 

A.  The  use  of  some  pipe  or  flue  might  avoid  conveying  water 
across  the  west  side  of  the  place,  when  its  destination  is  the 
northeast  part  of  the  tract.  A  pipe  could  take  out,  I  think, 
directly  from  the  main  lateral  that  runs  by  the  farm,  the  north¬ 
west  corner,  and  the  long  strip,  according  to  the  appear¬ 
ance  of  the  soil,  could  be  watered  by  diagonal  pipe. 

1612  Portable  pipe — 60  or  80  feet  of  portable,  slip- joint  pipe — 
could  be  used  to  irrigate  that  in  suitable  lands,  380-foot 

lands. 

Q.  What  effect  would  the  use  of  pipe  or  flume  have  on  this 
tract  in  the  matter  of  economy  or  waste  of  water? 

A.  It  would  lessen  the  distribution  loss. 

Q.  Did  you  hear  the  plaintiffs’  testimony  to  the  effect  that 
it  was  the  usual  practice  in  irrigating  the  Eder  or  Ottmuller 
tract  of  land  to  allow  the  water  to  run  in  one  place  for  as  lono- 
as  24  hours  ?  G 

A.  I  did. 
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Q.  Is  that  a  proper  or  economical  practice  in  the  irrigation 
of  that  tract  of  land  ? 

A.  Judged  by  the  soil  conditions  and  the  infiltration  tests 
we  made,  that  time  would  be  better  shortened. 

Q.  Would  there  be  a  substantial  economy  in  water  accom¬ 
plished  by  so  handling  the  water  to  change  it  at  least  once 
every  12  hours? 

A.  I  think  there  would. 

Q.  Is  there  a  large  deep  percolation  loss  resulting  from  this 
practice  of  24-hour  sets? 

A.  Apparently  there  is.  There  is  a  lot  of  water  that  gets 
away  that  must  go  largely  by  deep  percolation  loss. 

Mr.  Stoutemyer.  At  this  time  we  will  now  offer  in  evidence 
the  pamphlets  of  the  Columbia  Basin  investigation. 

*  *  * 

1613  The  Witness.  There  is  data  in  there  for  the  Yakima 
Valley  and  some  for  the  Prosser  station.  This  is  a  bulletin 

summarizing  the  duty  of  water  data  throughout  the  Columbia 
Drainage  System  up  to  1930. 

*  *  * 

(Pamphlets  of  Columbia  Basin  investigation  were  marked  “De¬ 
fendant’s  Exhibits  90  and  91,”  respectively,  and  were  received  in 
evidence.) 

By  Mr.  Stoutemyer: 

Q.  You  have  already  testified  to  the  damage  resulting  from 
deep  percolation  as  applied  to  the  Parks  land.  Is  that  equally 
true  in  the  case  of  the  Ottmuller  land? 

A.  Well,  it  is  measurably  true  in  that  case.  Comparatively 
speaking,  it  is  on  the  same  order,  I  think — on  the  Fox,  you  say? 
Is  it  the  Fox  land? 

1614  Q.  The  Ottmuller,  I  am  asking  about  now,  or  the  Eder. 

A.  It  is  comparable,  I  think,  on  the  Eder  to  what  it  is  on  the 

Parks  tract.  There  is  an  absence  of  shallow  water  table  and  appar¬ 
ently  good  natural  drainage  conditions  for  the  most  part.  We  did 
not  find  free  water  in  the  swale  that  runs  in  back  of  the  buildings. 
We  found  very  wet  soil  at  a  depth  of  nine  feet,  but  we  did  not 
find  free  water. 

Q.  Did  you  find  any  plant  growth  in  connection  with  the  Eder 
land  which  would  indicate  whether  it  had  or  had  not  been  over- 
irrigated? 

A.  Mainly  there  was  a  good  deal  of  water  grass  through  the 
fields  and  that  appeared  and  seemed  to  be  generally  distributed  in 
the  hay  stacks.  It  was  seen  there  February  2. 

Q.  To  what  extent  did  you  notice  the  presence  of  water  grass 
in  the  hay  stacks? 

A.  It  seemed  to  be  well  distributed  through  the  stacks,  so  far  as 
could  be  determined  from  examinations  of  that  surface. 

Q.  Is  this  water  grass  that  you  found  growing  in  the  meadows 
and  found  in  the  hav  stacks  a  desirable  or  injurious  growth  from 
the  production  standpoint? 
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A.  Well,  of  course,  we  would  prefer  the  alfalfa  for  water  and 
nutrients ;  that  would  be  inferior  in  nutrient  value. 

Q.  You  have  explained  how  long  runs  tend  to  waste  water 
in  connection  with  the  Parks  land.  Is  that  also  true  in  connection 
with  the  Ottmuller  or  Eder  tract? 

A.  That  is  true  to  an  extent.  It  would  be  more  economical  in 
the  use  of  water  if  the  land  was  divided — if  the  forty  were  divided 
into  about  four  runs  instead  of  three,  as  a  general  plan. 

1615  Q.  At  the  time  you  visited  the  Parks  and  Eder  tracts  of 
land,  did  you  find  the  owners  or  employees  looking  after 

the  water? 

A.  I  didn’t  see  anyone  looking  after  the  water  on  the  Eder  tract. 
I  saw  Mr.  Parks  change  the  water  and  spread  it  out  at  evening 
time,  but  I  did  not  see  anyone  stay  with  the  water  or  help  it  to 
flow— clear  the  way  for  it  to  flow  down  the  corrugations. 

Q.  Did  you  find  anyone  looking  after  the  water  on  the  Fox  land 
at  the  time  vou  visited  that  tract  ? 

A.  No.  ‘ 

Q.  What  did  you  observe  in  connection  with  the  Ottmuller- Eder 
tract  in  regard  to  the  absence  or  presence  of  livestock? 

A.  There  appeared  to  be  no  livestock  enterprise ;  only  two  work 
teams. 

Q.  Does  that  have  any  effect  upon  the  productiveness  of  land 
and  the  economic  use  of  water? 

A.  The  crops  are  grown  and  apparently  sold  away  from  the 
farm.  Naturally,  that  would  tend  to  remove  fertility. 

*  *  * 

1616  Q.  Dr.  Powers,  what  is  meant  by  the  term  “duty  of 
water”  and  the  term  “beneficial  use  of  water”? 

A.  “Duty  of  water”  refers  to  the  quantity  of  water  required 
to  mature  crops,  perhaps  best  expressed  in  depth  inches  per  acre 
per  season.  The  technical  expression  that  has  been  used  is  “inches 
per  ton.” 

Q.  Or  inches  or  acre-inches  per  acre? 

1617  A.  Acres  per  second  foot  sometimes.  Now,  the  other 
definition  ? 

Q.  Beneficial  use  of  water. 

A.  Well,  beneficial  use  on  the  land  would  be  the  use  of  the  water 
in  a  manner  that  would  produce  a  successful  crop. 

Q.  Can  you  have  a  beneficial  use  of  water  without  having  ap¬ 
plication  of  a  maximum  amount  of  water  to  produce  a  maximum 
crop  ? 

A.  I  think  so. 

Q.  If  a  largely  increased  amount  of  water  produces  only  a 
very  slight  increase  in  the  crop,  is  that  large  increase  in  water 
application  a  beneficial  use  ? 

A.  Well,  I  think  not  necessarily.  If  you  had  five  acre  feet 
and  would  apply  it  to  two  acres  instead  of  one,  of  course,  the 
crop-producing  power  of  the  water  would  be  much  more  spread 
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over  two  acres  than  if  it  was  applied  to  one  acre.  Land  is  more 

Plentiful  than  water  supply  throughout  much  of  the  west,  and 
think  that  holds  true  for  the  Yakima  Valley. 

Q.  Will  you  explain  why  application  of  large  additional 
amounts  of  water  which  will  produce  very  small  crop  increases 
would  not  be  beneficial? 

A.  Well,  when  you  have  taken  care  of  one  growth  factor  reason¬ 
ably  well,  say  with  water  you  have  provided  two  feet,  two  feet 
and  a  half,  then  you  come  to  where  other  limiting  factors  come 
into  play  to  influence  your  production,  and  for  the  test  farms  for 
the  Sunnyside  Division,  above  24  or  30  inches  of  water,  soil 
fertility  would  become  important,  and  certainly  above  three  feet 
of  soil  fertility  may  be  far  more  important  than  more 
1618  water.  At  the  Prosser  Station  the  report  was  that  the  com 
yield  on  untreated  check  plants  was  only  30  percent  of  the 
yield  obtained  following  alfalfa  sod. 

Q.  As  applied  to  a  long  term  of  years,  would  the  amount  of 
water  whicn  produces  the  maximum  yield  one  year  necessarily  be 
desirable  for  irrigation  as  applied  for  producing  the  best  returns 
or  the  most  profitable  returns  for  a  long  period  of  years? 

A.  Not  necessarily.  The  economic  duty  of  water,  the  quantity 
required  to  produce  the  maximum  net  profit,  should  be  considered 
with  relation  to  a  long  period  of  time  and  preservation  of  pro¬ 
ductiveness  of  the  land  and  avoidance  of  damage  to  that  land  or 
other  land  that  might  be  affected. 

Q.  Would  the  application  of  two  acre  feet  of  water  per  acre 
for  alfalfa  be  a  beneficial  use  of  water  ? 

A.  I  think  it  would. 

Q.  What  did  you  find  to  be  the  prevailing  type  of  soil  on  the 
Ottmuller-Eder  tract? 

A.  It  is  mainly  fine  sandy  loam,  perhaps  some  sandy  loam,  and 
a  few  acres  in  the  knoll  at  the  homestead  is  loamy  sand.  While 
there  is  a  little  gravel  in  the  subsoil,  it  is  well  filled  with  fine  earth 
and  bedded  in  tightly,  so  that  it  is  difficult  to  dig  it  out,  even 
where  we  dressed  out  the  road  blank. 

Q.  Does  this  type  of  soil  have  a  good  water  capacity  ? 

A.  The  main  area  there  has  fairly  good  usable  water  capacity. 
The  soil  on  these  test  farms,  as  near  as  we  could  determine,  for 
the  main  part,  from  several  replications,  is  on  the  order  of  an  inch 
and  two  thirds  and  an  inch  and  three  quarters.  The  sandy 
land - 

Q*  (Interposing.)  What  do  you  mean  by  an  inch  and  two 
thirds  and  an  inch  and  three  quarters? 

1619  A.  An  inch  and  two  thirds  or  an  inch  and  three  quarters 
of  water  to  a  foot  in  depth  of  soil  for  any  area.  The  loamy 
sand  is  somewhat  lower,  an  inch  and  a  quarter  or  an  inch  and  a 
third — around  that  order — to  the  foot. 

Q.  What  is  the  condition  of  this  Eder  or  Ottmuller  tract  of  land 
as  to  favorable  or  unfavorable  topography  for  the  economical  use 
of  water? 
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A.  It  is  smooth-lying  tract  for  the  most  part,  favorable  for  the 
distribution  of  water. 

Q.  Were  there  any  conditions  in  regard  to  soil  or  topography 
that  would  make  it  necessary  to  apply  unusually  large  amounts  of 
water  on  this  land? 

A.  On  the  Eder  tract? 

Q.  Yes.  Were  there  any  conditions  in  regard  to  soil  or  topog¬ 
raphy  that  would  make  it  necessary  to  apply  unusually  large 
amounts  of  water  on  this  land? 

A.  Well,  on  the  comer  by  the  building  site,  that  would  take  a 
little  more  water. 

Q.  How  many  acres  are  there  in  that  area? 

A.  Of  the  light  soil,  probably  four. 

Q.  Four  acres? 

A.  The  whole  area  to  the  bottom  of  the  swale  might  be  five.  Of 
these  four  acres  about  one  is  in  the  barnyards  and  stack  yards. 

Q.  In  your  opinion,  would  the  fact  that  about  one  acre  out  of 
this  four-acre  porous  tract  is  being  used  for  building  sites  and 
barnyards  that  do  not  require  irrigation  offset  the  fact  that  this 
area  requires  more  water  than  the  rest  of  the  farm? 

1620  A.  Well,  that  would  allow  about  an  additional  foot  for 
the  other  three  acres. 

Q.  What  in  your  opinion  is  the  amount  of  water  reasonably 
needed  for  the  irrigation  of  the  Ottmuller  or  Eder  tract  if  bene¬ 
ficially  and  properly  applied  under  a  proper  system  and  proper 
means  of  distribution  on  the  land? 

A.  Thirty-six  inch  depth  an  acre  a  season. 

Q.  Three  acre-feet  per  acre  of  land  ? 

A.  Three  acre-feet  per  acre  of  land. 

Q.  Did  you  make  any  examinations  of  the  tract  of  land  known 
as  the  Fox  land? 

A.  I  did. 

Q.  What  soil  types  did  you  find  on  the  Fox  land? 

A.  The  soil  in  the  smooth-lying  part  is  fine  sandy  loam,  appar¬ 
ently  belonging  to  the  sagemoor  series,  and  then  some  is  the  sandy 
loam  as  you  go  to  the  north,  along  the  north  edge,  and  the  west 
end  is  some  loamy  sand — a  few  acres  of  loamy  sand. 

This  north  edge  of  the  Fox  place  is  on  bluff,  next  to  the  Yakima 
River  bottom,  and  the  sand  seems  to  follow  the  stream — to  come 
from  the  stream  line  to  some  extent. 

Q.  What  examination  did  you  make  of  the  soil  in  this  tract? 

A.  We  went  over  that  tract  about  as  in  the  other  cases,  made  a 
dozen  or  more  deep  borings,  collected  profile  samplings  for  labora¬ 
tory  tests,  and  chemical  analysis,  ana  sand  tests  for  useful  water 
capacity,  to  check  field  judgment.  We  made  infiltration  tests. 

Q.  What  do  you  mean  by  “infiltration  tests”? 

1621  A.  Confined  water  in  rings  and  determined  the  time  re¬ 
quired  to  absorb  one  after  another  of  water. 

Q.  Did  you  find  any  conditions  indicating  whether  water  had 
been  used  economically  or  wastefully  on  this  land? 
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A.  We  found  some  evidence  of  waste  and  some  opportunities  for 
improvement  on  the  Fox  tract.  The  southwest  is  served  by  a  siphon 
of  limited  capacity  and  perhaps  partly  obstructed,  and  the  laterals 
were  very  weedy  and  enlarged  in  places.  Some  of  the  runs  were 
excessive  in  length. 

Q.  What  was  the  condition  as  to  the  use  of  open  ditches  or  flumes 
or  pipes  on  this  tract  ? 

A.  It  was  almost  entirely  open  ditches  except  the  siphon  I  have 
mentioned,  there  is  one  small  flue  toward  tne  west  end  of  the 
northwest  field — a  small  leaky  flue. 

Q.  Would  the  use  of  pipes  and  flumes  on  this  tract  for  the  pur¬ 
pose  of  saving  water  be  desirable  for  the  same  reason  as  you  have 
explained  in  connection  with  the  Parks  and  the  Ottmuller  land  ? 

A.  The  use  of  some  flue  or  pipe  would  seem  desirable  there  and 
would  save  water. 

Q.  Is  it  desirable,  for  all  the  reasons  which  you  have  explained 
in  connection  with  the  other  tracts? 

A.  For  like  reasons,  it  would  be  desirable  there. 

Q.  What  effect  did  the  weedy  condition  of  the  tract  have  upon 
the  waste  and  economy  in  the  use  of  water  ? 

A.  Well,  they  were  so  weedy  in  places  they  would  retard  con¬ 
siderably  the  flow  of  water  and  it  would  take  a  considerable  amount 
of  water  and  increased  time.  Slower  flow  would  favor  percola¬ 
tion  loss. 

1622  Q.  Did  you  observe  at  any  time  in  connection  with  this 
land  that  water  was  running  to  waste  by  reason  of  the  ditch 
being  so  filled  with  weeds  that  it  was  overflowing  its  banks? 

A.  We  found  the  water  running  to  waste;  I  think  it  was  at' the 
time  of  the  July  visit.  It  was  running  out  of  the  ditch  and  into 
the  uncropped  fence  corner  and  fenceway. 

Q.  Was  it  forming  ponds? 

A.  It  was. 

Q.  You  have  explained  the  effect  of  unusually  long  runs  in  wast¬ 
ing  water.  Will  you  state  how  long  the  runs  on  the  Fox  place 
were? 

A.  Well,  that  is  shown  on  the  maps.  I  think  in  the  northeast 
field  it  was  30-some  rods.  It  is  one  of  the  long  runs.  The  map 
shows  the  condition. 

Q.  How  long  should  the  runs  be  on  that  kind  of  land  for  econom¬ 
ical  use  of  water? 

A.  The  studies  we  made  indicate  that  the  fine  sandy  loam  and 
sandy  loam — 330  feet  would  be  a  desirable  length  of  run,  and  for 
the  fine  loamy  sand  220  would  be  adequate. 

♦  *  * 

1624  CROSS-EXAMINATION 

Q.  Just  how  much  time,  Mr.  Powers,  did  you  personally 
spend  in  making  a  personal  examination  of  these  28,000  acres  of 
land  known  as  Old  Supplemental? 
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A.  I  was  up  about  a  week  early  helping  to  get  the  work  started 
and  checking  with  Mr.  Johnston  on  the  classes  of  land,  and  col¬ 
lecting  some  samples  to  make  some  checks  for  him  to  check  the 
field  judgment. 

Q.  I  do  not  believe  you  understood  my  question.  How  much 
time  did  you  use  in  going  over  this  land? — A.  Most  of  the  week 
was  in  the  field. 

Q.  How  many  days,  and  how  many  hours  a  day? — A.  I  think 
we  worked  about  ten  hours  a  day  while  I  was  there  in  the  field 
about  a  week. 

Q.  About  six  days?  Is  that  right?  Or  five  or  six  days? — A. 
Yes. 

Q.  Five  or  six  days? — A.  I  don’t  know  exactly. 

Q.  When  did  you  next  spend  time  going  over  this  land,  and  to 
what  extent? — A.  Well,  I  believe  when  the  work  was  about 
through. 

Q.  To  what  extent,  now,  when  it  was  about  through,  did  you 
spend  time  in  going  over  the  land  and  looking  at  it? — A.  To  see 
tne  different  classes  and  get  samples  of  them — and  it  was  not  my 
purpose  or  assignment  to  do  the  field  work — — 

Q.  No ;  I  am  not  asking  you  that.  What  I  am  asking  is,  how 
much  time  did  you  put  in  in  field  work  when  you  went  back 
1625  the  second  time  ? — A.  Perhaps  another  week. 

Q.  How  many  clays,  would  you  say,  and  how  many  hours 

a  day? 

A.  Maybe  sixty  hours. 

Q.  Did  you  put  in  any  other  time? 

A.  Not  in  the  field  on  the  original  study.  I  did  some  laboratory 

work  and  I  did  some  office  work. 

*  *  * 

1675  Q.  Let  us  go  to  wheat.  I  note  as  to  wheat  that  the  yield 
in  the  first  five-year  period  was  124  per  cent  and  in  the  sec¬ 
ond  five-year  period  164  per  cent.  To  what  cause  would  you  at¬ 
tribute  the  increased  production  of  wheat,  if  any  ? 

A.  The  data  are  too  scanty  to  draw  any  conclusion  from. 

The  Court.  Would  you  say  that  the  increased  water  had  noth¬ 
in"  to  do  with  that  increase? 

The  Witness.  I  do  not  think  it  was  particularly  related  to  that, 
your  Honor.  I  think  Mr.  Parks  is  maintaining,  by  dairying  or 
renting  out  for  sheep,  better  than  the  average  for  the  district.  It 
is  tending  to  do  that 

*  *  * 

1677  Q.  Did  other  crops  in  the  project  fall  off,  Dr.  Powers, 
from  your  observation,  in  their  production? 

A.  I  think  the  trend  has  been  somewhat  to  lower  yields. 

Q.  How  is  that? 

A.  I  think  the  trend  has  been  toward  somewhat  lower  yields 
than  were  formerly  realized. 

508455 — 43 - 22 
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Q.  Then,  if  the  trends  of  the  project  as  a  whole  were  lower 
than  formerly  realized,  and  the  trends  of  the  Parks  and  also 
the  Eder  lands  have  been  on  the  increase,  and  the  use  of  a 
larger  amount  of  water  upon  the  Eder  and  Parks  lands  is 
shown  over  the  average  on  the  rest  of  the  lands  in  the  dis- 
1678  trict,  to  what  cause,  if  any,  would  you  attribute  the  in¬ 
creased  yields  upon  the  Parks  and  Eder  lands  over  the 
other  lands  in  the  district? 

A.  The  relative  yields  of  those  places,  if  they  are  showing 
up  better  than  the  average  yield  for  the  whole  district,  I  would 
attribute  partly  to  a  little  better  farm  practice,  particularly  a 
little  better  maintenance  of  organic  matter.  Did  you  include 
the  Eder  tract  in  this  last  question  ? 

Q.  Yes. 

A.  I  thought  it  related  to  Fox  and  Parks. 

Q.  All  right.  But  referring  to  the  Eder  tract  alone,  now, 
if  the  Eder  tract  shows  an  increased  crop  production  con¬ 
sistently  and,  to  illustrate,  from  1917  to  1919,  from  1920  to  1924, 
irom  1925  to  1929,  from  1930  to  1934,  and  from  1934  to  1939,  an 
increased  production,  on  an  average,  of  all  crops,  with  an  in¬ 
creased  use  of  water,  to  what  cause  would  you  attribute  the 
increased  production  upon  that  land  ? 

A.  I  think  in  late  years  some  commercial  fertilizer  has  been 
used  there,  particularly  on  potatoes.  That  might  be  a  factor. 
I  would  not  relate  it  to  more  water,  with  the  quantities  used 
there. 

*  *  * 

1685  Q.  How  do  the  Eder  and  Fox  lands,  from  your  observa¬ 
tion,  compare  with  other  lands  in  the  Mabton  Division? 

A.  With  the  lands  of  their  neighbors? 

Q.  Yes. 

A.  Well,  some  of  it  is  comparable.  You  see,  we  did  not 
classify  over  there  in  the  1931  investigation. 

Q.  But  you  have  been  over  it  since,  in  1938  and  1939,  when 
you  observed  these  tracts? 

A.  In  1938  I  was  over  there. 

Q.  You  may  base  your  testimony  upon  your  observations  at 
the  later  date.  I  will  ask  you  how  the  lands  compare  with 
the  Fox  and  Eder  lands? 

A.  I  do  not  recall  any  striking  difference  between  those  lands 
and  the  neighboring  lands. 

*  *  * 

1686  Q.  I  refer  now  to  the  conclusions  on  page  1090,  in 
which  it  states  that  the  use  of  the  direct  experience  of 

local  irrigators  to  determine  the  number  of  irrigations  required, 
based  on  actual  field  conditions  representing  the  standard  or 
practice,  represents  the  most  logical  method  of  using  both  direct 
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experience  and  expert  opinion.  In  your  opinion,  now,  is  that 
the  correct  rule? 

A.  We  have  been  other  that  before.  Use,  where  it  gives 
moisture  control,  is  a  very  reliable  indicator  of  the  irrigation 
requirement,  but  it  frequently  tends  to  gross  waste. 

Q.  As  you  observed  in  the  Mabton  Division,  as  you  have 
examined  it  lately,  did  you  note  any  indication  of  any  unreason¬ 
able  amount  of  waste  water  from  irrigation  practice  in  that 
division  ? 

A.  I  have  testified  that  we  did  find  evidence  of  waste. 

*  *  * 

1687  REDIRECT  EXAMINATION 

Q.  Dr.  Powers,  counsel  asked  you  in  regard  to  the  amount 
of  time  you  spent  in  investigating  the  Parks  land  in  1931.  Will 
you  state  whether  subsequent  investigations  which  you  made  on 
many  different  occasions  did  or  did  not  verify  the  classification 
of  the  Parks  land  in  the  class  in  which  Mr.  Johnston  had  put  it? 
A.  They  did. 

Q.  With  reference  to  the  statement  in  regard  to  the  appearance 
of  a  crop  showing  need  of  water,  is  it  true  that  a  crop  may  appear 
to  need  water  at  a  certain  time,  although  there  has  been  previously 
a  gross  waste  of  water  on  that  farm  ? 

A.  If  the  soil  is  puddled  it  may  be  too  wet,  and  then  soon  be  too 
dry,  and  bake  and  crack. 

1688  Q.  Did  the  soil  borings  which  you  made  go  down  below 
the  root  zone? 

A.  They  did. 

Q.  Did  you  find  that  the  water  had  gone  below  the  root  zone? 
A.  The  first  irrigation  wet  the  soil  away  down  deep,  partic¬ 
ularly  on  the  Parks  tract.  I  recall  that.  It  raised  the  water  table 
on  much  of  it. 

Q.  Did  the  tests  after  the  first  irrigation  show  that  the  water 
had  gone  far  below  the  root  zone? 

A.  We  found  no  free  zone  in  the  deep  subsoil  during  the  season 
on  these  tracts. 

*  *  ♦ 

1701  Q.  Dr.  Powers,  will  you  please  identify  this  top  sheet 
[indicating],  somewhat  particularly,  and  the  yellow  sheet 

underneath? 

A.  This  is  a  summary  of  recent  data  on  irrigation,  for  water 
requirement  of  alfalfa,  for  the  Prosser  station,  signed  by  Mr. 
Larsen,  who  is  irrigation  specialist,  and  this  [indicating]  is  data 
from  which  the  curve  was  prepared. 

*  *  * 

1702  Mr.  Cheadle.  We  offer  it  in  evidence,  and  request  that 
the  diagram  which  Dr.  Powers  prepared  and  which  was  in- 
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troduced  in  evidence  yesterday,  be  retained  in  evidence,  there  now 
being  in  evidence  the  basic  data  from  which  it  was  prepared. 

*  *  * 

1703  (Copy  of  data  from  which  witness  Powers  prepared 
curves  was  marked  “Defendant’s  Exhibit  No.  94”  and  re¬ 
ceived  in  evidence.) 

*  *  * 

Defendant' 8  Exhibit  94 

3506  Water  Requirements  of  Alfalfa 

Water  requirement  work  for  1932-1934  was  most  accurately  con¬ 
ducted  because  the  water  was  measured  on  the  plots,  surface  run¬ 
off  was  measured  and  the  sool  moisture  at  the  beginning  and  end 
of  season  was  also  measured. 

Filed,  April  18, 1942.  Charles  E.  Stewart,  Clerk. 


Actual  net  inches  used  by  plants 
considering  6  foot  rootzone 

Tons  per  acre  air,  dry  hay 

1932 

1933 

1934 

1932 

1933 

1934 

22.21 

21.58 

28.9 

4.93 

4.53 

4.59 

19.8 

24.2 

IS.  8 

4.35 

4.74 

4.31 

25.6 

29.4 

22. 67 

5.65 

5.90 

4.93 

33.83 

31.48 

36. 62 

5.99 

5.72 

6. 31 

36.9 

47.66 

52.4 

37. 14 
42.7 

5.47 

5.93 

5.40 

6.41 

6.80 

*  *  * 

J.  S.  Moore,  a  witness  previously  called  and  sworn,  was  recalled 
on  behalf  of  the  defendant  and  testified  further  as  follows: 

DIRECT  EXAMINATION 

Mr.  Cheadle.  If  your  Honor  please,  we  will  first  offer  in  evi¬ 
dence  as  Defendant’s  Exhibit  No.  95  a  certified  copy  of  a  copy  of 
letter  dated  March  2, 1909,  from  the  Director  of  the  Reclamation 
Service  to  the  Secretary  of  the  Interior,  by  which  letter  there  was 
transmitted  and  recommended  to  the  Secretary  the  notices  of 
March  2,  1909,  governing  the  water-right  applications  of  the 
parties  Fox  and  Eder. 

Mr.  Chaffee.  No  objection. 

(Certified  copy  of  letter  dated  March  2, 1909,  from  Director  of 
Reclamation  Service  to  the  Secretary  of  the  Interior,  was  marked 
“Defendant’s  Exhibit  No.  95”  and  received  in  evidence.) 

*  *  * 
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3508 


Deferudanth  Exhibit  9i 


March  2, 1909 


The  Honorable,  The  Secretary  of  the  Interior. 

Sir:  Herewith  are  transmitted  three  sets  of  township  plats  of 
land  which  will  be  placed  under  irrigation  in  the  season  of  1909, 
and  subsequent  seasons,  as  later  announced,  in  connection  with 
the  Sunnyside  Project,  Washington,  in  pursuance  of  Reclamation 
Act  of  June  17, 1902  (32  Stat.,  388) : 

Willamette  Meridian,  Township  11  North,  Range  20  East; 
Township  11  North,  Range  21  East;  Township  10  North,  Range 
21  East;  Township  10  North,  Range  22  East;  Township  10  North, 
Range  23  East;  Township  9  North,  Range  22  East;  Township  9 
North,  Range  23  East;  Township  8  North,  Range  24  East;  Town¬ 
ship  9  North,  Range  24  East. 

The  originals  of  these  plats  were  approved  by  the  Secretary 
on  March  2,  1909,  and  these  copies  are  submitted  for  transmission 
to  the  General  Land  Office  as  a  basis  for  application  for 

3509  water  rights  in  pursuance  of  public  notice  to  be  issued  by 
the  Department,  as  prescribed  in  Section  4  of  the  Reclama¬ 
tion  Act.  Draft  of  public  notice  is  submitted  herewith  and  also 
a  list  showing  the  lands  which  will  be  irrigated  in  1909  and  until 
further  notice. 

It  is  recommended : 

1.  That  the  Secretary  of  the  Interior  approve  the  public  notice 
and  forward  it  with  the  plats  and  list  to  the  General  Land  Office 
for  transmission  to  the  register  and  receiver  of  the  local  land 
office  North  Yakima,  Washington. 

2.  That  the  local  land  officers  be  instructed  to  give  publicity  to 
said  notice  and  to  announce : 

(a)  That  water  right  applications  may  be  made  for  the  ir¬ 
rigable  areas  shown  on  the  plats  and  in  all  cases  must  be  properly 
executed  on  Form  4-020,  and  filed  in  the  local  land  office,  in  accord¬ 
ance  with  General  Land  Office  Circular  of  April  4,  1906,  before 
water  can  be  furnished. 

(b)  That  for  that  portion  of  the  irrigable  lands  shown  on  the 
list  as  being  irrigable  in  1909,  the  first  instalment  on  account  of 
the  charges  for  building,  operation  and  maintenance,  not  less  than 
$6.15  per  acre  shall  be  due  March  15,  1909,  and  subsequent  instal¬ 
ments  on  March  1  of  each  year  thereafter  until  fully  paid. 

That  for  the  remaining  portions  of  the  irrigable  land 
shown  on  said  plats,  to  which  water  will  be  subsequently 

3510  furnished,  the  first  instalment  shall  be  due  on  March  1  of 
the  year  in  which  water  shall  be  furnished  for  said  lands, 

and  subsequent  instalments  shall  be  due  on  March  1  of  each  year 
thereafter  until  fully  paid. 

All  charges  are  payaole  at  the  local  land  office. 

(c)  That  the  water  user  is  to  receive  the  water  at  the  main 
canal,  or  some  lateral  thereof,  and  at  his  own  expense  to  convey 
the  same  to  the  lands  described  in  the  water-right  application. 
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(d)  That  the  United  States  will  maintain  and  operate  the 
storage  and  diversion  works  and  main  canals  as  shown  on  a  plat 
of  the  project  approved  by  the  Director  of  the  Reclamation  Serv¬ 
ice,  copy  of  which  is  on  file  with  the  Engineer  in  charge  of  the 
project,  the  same  to  be  subject  to  amendment  and  extension  from 
time  to  time  as  may  be  found  necessary.  The  cost  of  such  opera¬ 
tion  and  maintenance  will  be  included  in  the  operation  and 
maintenance  charges  for  the  project.  The  necessary  laterals  and 
sublaterals  constituting  the  balance  of  the  distribution  system 
are  to  be  maintained  and  kept  in  serviceable  condition  by  the 
water  users  to  be  served  therefrom,  at  their  expense  and  under 
regulations  approved  by  the  Secretary  of  the  Interior. 

(e)  That  no  water  will  be  furnished  in  any  year  until  the  por¬ 
tion  of  the  charges  for  operation  and  maintenance  then  due  snail 

have  been  paid. 

3511  (f)  That  the  amount  of  water  to  be  furnished,  to  be 
stated  in  the  second  paragraph  of  every  application,  is  three 

acre  feet  per  acre  per  annum ;  that  the  building  charge  of  $52  per 
acre  and  the  number  of  annual  instalments  (not  more  than  ten) 
are  to  be  stated  in  the  third  paragraph  of  each  application. 

(g)  That  the  limit  of  distance  to  be  regarded  as  residence  in  the 
neighborhood  has  been  fixed  at  50  miles. 

(h)  That  the  Secretary  of  the  Interior  has  entered  into  a  con¬ 
tract  with  the  Sunnyside  Water  Users  Association  and  the  certifi¬ 
cate  of  the  Association  forming  part  of  the  water  right  appli¬ 
cation  must  be  filled  in  before  the  application  can  be  accepted. 

3.  It  is  further  recommended  that  the  local  land  office  be  re¬ 
quired  to  transmit  promptly  at  the  end  of  each  month  to  the  Com¬ 
missioner  of  the  General  Land  Office  an  abstract  of  applications  for 
water  rights  accepted,  and  monthly  abstracts  of  payments  made, 
and  that  a  copy  of  each  of  the  abstracts  be  furnished  to  this 
office  by  the  General  Land  Office;  also  that  a  copy  of  the  certi¬ 
ficate  issued  upon  the  filing  of  each  water  right  application  and 
of  the  receipt  for  any  payment  made  be  promptly  mailed  by  the 
local  land  office  to  the  Irrigation  Manager  for  the  project  at 
Zillah,  Washington. 

3512  4.  It  is  also  requested  that  the  local  land  office  at  North 
Yakima,  Washington,  be  authorized  and  instructed  to  cause 

this  notice  to  be  published  once  each  week  for  three  weeks  in  the 
following  newspapers:  Yakima  Republic,  North  Yakima,  Wash.; 
Sunnyside  Sun,  Sunnyside,  Wash.;  Benton  Republic,  Prosser, 
Wash.;  Spokesman-Review,  Spokane,  Wash.;  Post-Intelligencer, 
Seattle,  Wash. ;  Chronicle,  Mabton,  Wash. 

Very  respectfully, 

(sgd.)  Frederick  Haynes  Newell, 

Director . 

Approved  March  2,  1909,  and  referred  to  the  Commissioner  of 
the  General  Land  Office  for  appropriate  action. 

(sgd.)  James  R.  Garfield, 

Secretary. 
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» 

Mr.  Cheadle.  We  will  next  offer  in  evidence  as  Defendant’s 
Exhibit  No.  96  copies  of  three  letters  between  counsel  for  plaintiffs 
and  counsel  for  defendant  regarding  the  selection  of  these  three 
tracts  for  the  test  cases.  It  has  already  been  stipulated  in  this 
case  that  these  would  be  admitted  in  evidence. 

*  *  * 

1705  (Copies  of  correspondence  between  Mr.  Chaffee  and  Mr. 

Stoutemyer  were  collectively  marked  “Defendant’s  Exhibit 
No.  96”  and  received  in  evidence.) 

*  *  * 

1708  Mr.  Cheadle.  We  next  offer,  as  Defendant’s  Exhibit 
No.  99,  a  statement  by  John  C.  Page,  Commissioner  of 

Reclamation,  of  the  over-all  estimated  cost  of  construction  for 
the  distribution  system  and  water  supply  for  the  Kittitas  Di¬ 
vision  of  the  Yakima  Project. 

*  *  * 

1709  (Copy  of  statement  of  John  C.  Page  with  reference 
to  estimated  cost  of  construction  of  Kittitas  Division  of 

the  Yakima  Project  was  marked  “Defendant’s  Exhibit  No.  99” 
and  received  in  evidence.) 

•  *  • 

Mr.  Cheadle.  We  next  offer  as  Defendant’s  Exhibit  No.  100 
a  graph.  First,  I  will  ask  Mr.  Moore  a  question. 

*  *  * 

Q.  Was  this  graph  prepared  under  your  direction  or  super¬ 
vision? 

A.  Yes;  it  was.  One  print  of  this  was  taken  from  the  official 
records  of  my  office,  as  made  up  there  some  few  years  ago  from 
the  records  of  the  Weather  Bureau,  and  of  our  own  records  of 
run-off  in  the  Yakima  River  Valley. 

Mr.  Chaffee.  No  objection,  if  your  Honor  please. 

Mr.  Cheadle.  This  is  offered,  then,  as  Defendant’s  Exhibit 
No.  100. 

(Copy  of  graph  made  by  Witness  Moore  was  marked  “De¬ 
fendant’s  Exhibit  No.  100”  and  received  in  evidence.) 

*  *  * 

Q.  Mr.  Moore,  in  connection  with  Exhibit  No.  100,  the  graph 
shows  that  the  run-off  of  the  Yakima  River  in  1931  was  at  a 
comparatively  very  low  point  of  approximately  2,000,000 

1710  acre  feet  for  the  year,  and  that  the  year  1931  was  the 
third  straight  year  in  which  the  run-off  had  been  ap¬ 
proximately  that  amount,  that  being  the  run-off  measured  at 
Union  Gap.  That  is  correct,  is  it  ? 

A.  That  is  correct. 

Q.  In  the  previous  examination  of  you  by  Mr.  Chaffee  ques¬ 
tions  were  asked  regarding  your  administration  of  diversions 
from  the  river  in  a  number  of  years,  excepting  from  the  years 
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considered  in  the  questions  and  answers  the  year  1931.  Will 
you  testify  as  to  how  diversions  were  handled  in  the  year  1931, 
with  particular  reference  to  diversions  into  the  Sunnyside 
Canal  ? 

A.  The  year  1931  was  a  year  of  low  precipitation,  with  a  low 
run-off  resulting  from  that.  It  became  evident  early  in  the 
season  that  proration  of  the  water  supply  would  be  in  order. 
A  number  of  conferences  were  held  and  a  proration  schedule 
arranged.  With  particular  reference  to  the  Sunnyside  Di¬ 
vision,  proration  was  based  on  a  summation  of  the  individual 
rights  at  3  acre  feet  per  acre  per  annum,  and  for  the  other  dis¬ 
tricts  and  other  lands  in  that  division,  on  the  basis  of  their 
respective  contracts. 

Q.  Was  there  any  objection  to  the  use  of  that  basis  as  the 
basis  for  proration  in  a  dry  year? 

A.  No;  not  on  the  basis  of  that  proration. 

Q.  Were  the  officials  of  the  Sunnyside  Valley  Irrigation  Dis¬ 
trict  aware  of  the  proration  and  the  basis  on  which  it  was 
made? 

A.  Yes.  I  think  they  were,  without  question. 

Q.  Were  you  present  at  conferences  held  in  Yakima 
1711  with  the  representatives  of  the  Sunnyside  Federal  Irri¬ 
gation  District  and  with  representatives  of  the  other  divi¬ 
sions  of  the  project,  in  which  the  problem  of  short  water  and  pro- 
ration,  which  was  a  project  problem,  was  discussed? 

A.  I  was. 

Q.  And  the  members  of  the  Sunnyside  Valley  Irrigation  Dis¬ 
trict,  representatives  of  that  district,  were  there  ? 

A.  They  were. 

Q.  Did  they  contend  or  suggest  that  their  pro  rata  amount  in 
that  dry  year  of  1931  should  be  based  on  their  past  diversions,  in¬ 
cluding  therein  excess  waters,  that  is,  waters  in  excess  of  the  con¬ 
tract  which  would  take  up  three  acre-feet  per  acre  per  annum? 

A.  I  don’t  recall  any  objections  on  that  basis. 

.Q.  Mr.  Moore,  did  you  hear  the  testimony,  the  questions  and 
answers,  this  morning  in  connection  with  Dr.  Powers’  testimony 
regarding  crop  averages  for  the  project,  taking  that  to  be  the  Sun¬ 
nyside  Division,  and  in  relation  thereto  the  production  of  the  vari¬ 
ous  lands  in  question  in  these  actions? 

A.  I  heard  that;  yes. 

Q.  The  defendant’s  exhibits  Nos.  63,  64,  and  65  are  crop  record 
summaries  for,  respectively,  the  Fox,  Parks,  and  Eder  lands. 
Those  were  introduced,  I  believe,  in  connection  with  your  testi¬ 
mony  ?  and  they  were  prepared  either  by  you  or  under  your  direc¬ 
tion;  is  that  correct? 

A.  That  is  correct. 

Q.  Have  you,  during  the  noon  recess  and  somewhat  during  the 
morning  session  of  the  court,  on  the  basis  of  those  exhibits  which 
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are  in  evidence,  made  computations  as  to  the  crop  aver- 

1712  ages  for  the  project  for  the  20-year  period,  1920  to  1939, 
inclusive? 

A.  I  have. 

Q.  Have  you  made  computations  also  as  to  the  average  amount 
of  water  delivery  for  the  same  period  of  years? 

A.  I  have. 

Q.  And  have  you  also,  with  reference  to  the  three  particular 
tracts  involved  in  these  actions,  made  relative  computations  of 
their  water  deliveries  and  crop  returns  as  related  to  these  20-year 
averages  ? 

A.  I  have. 

Q.  Did  you  make  those  comparisons  on  five-year  bases? 

A.  Yes ;  I  did. 

Q.  Using  for  each  five-year  period  the  20-year  average  of  the 
project  as  to  water  and  crops? 

A.  That  is  correct. 

Q.  And  for  the  four  principal  crops? 

A.  Yes. 

Q.  Would  you  name  those  four  principal  crops? 

A.  Alfalfa,  corn,  wheat,  and  potatoes. 

Q.  Will  you  testify  as  to  what  your  computations  show,  taking 
up,  if  convenient,  with  their  rough  draft  you  have  there,  first,  the 
Eder  case,  then  the  Parks,  and  then  the  Fox  ? 

A.  Using  this  fixed  basis  for  the  water,  being  the  Division  aver¬ 
age  for  twenty  years,  and  speaking,  first,  of  the  water  on  the  Eder 
tract  as  we  have  estimated  it,  and  speaking  in  relation  to  this  proj¬ 
ect  average— or,  I  should  say  “Division  average”  rather  than 
“Project  average” — I  find  that  the  Eder  tract  received  130 

1713  percent  of  that  Division  average  in  the  first  five-year  period 
from  1920  to  1924,  and  then,  in  turn,  for  each  of  the  other 

three  periods,  143  percent  in  the  second,  176  percent  in  the  third, 
and  168  percent  in  the  fourth,  or  an  increase  from  130  to  168  per¬ 
cent  in  relation  to  that  Division  average  for  twenty  years. 

Taking  the  crop  average  of  percentages  as  just  an  arithmetical 
average - 

Q.  Will  you  explain  at  that  point  what  you  mean  by  just  an 
arithmetical  average? 

A.  I  have  computed  the  percentage  relationship  for  each  crop, 
each  of  those  four  main  crops,  from  the  Division  average  of  each 
crop  for  the  20-year  period  and  have  merely  averaged  the  per¬ 
centages  without  any  reference  to  the  acreage  involved. 

Q.  If  you  took  into  consideration  the  different  acreages  in  the 
different  years,  there  would  be  some  adjustment  to  be  made;  is 
that  correct? 

A.  Yes;  in  the  form  of  a  weighted  or  balanced  average.  But 
I  have  not  done  that.  I  have  merely  taken  it,  for  lack  of  time, 
on  the  basis  of  an  arithmetical  average. 
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The  Court.  Without  reference  to  the  acreage? 

The  Witness.  Without  reference  to  the  acreage,  except  as  the 
acreage  is  used  in  arriving  at  the  yield. 

The  Court.  I  mean,  as  compared  with  the  acreage  on  one  tract 
and  another  tract. 

The  Witness.  No,  sir. 

By  Mr.  Cheadle  : 

Q.  There  might  be,  let  us  say — of  course,  this  is  a  supposition — 
50,000  acres  in  corn  one  year  and  only  30,000  acres  in  corn  the 
next  year. 

1714  A.  My  explanation  of  this  arithmetical  average  relates 
only  to  the  crops  grown  on  the  three  tracts,  separate  and 

apart  from  anything  that  has  to  do  with  the  Division  as  a  whole. 
I  might  illustrate  it  in  this  way.  Suppose  on  a  40-acre  tract  you 
have  an  alfalfa  comparison  that  was  virtually  unity;  in  other 
words,  the  same  alfalfa  crop  yield  on  that  tract  as  you  had  for  the 
Division  as  a  whole  for  the  20-year  period.  In  that  case  the 
relationship  would  be  100  per  cent.  Assume  that  that  would  be 
on,  say,  35  acres,  and  that  the  other  five  acres  are  in  wheat,  with 
a  relationship  that  might  be  150  per  cent.  The  arithmetical  aver¬ 
age  would  be  125  per  cent.  But  it  would  be  obviously  very  far 
from  being  a  true  picture  of  the  relation  of  crop  yields. 

♦  *  * 

The  Witness.  I  am  down  to  this  final  relationship  for  the 
project  as  a  whole,  or  the  Division  as  a  whole,  on  the  four  main 
crops.  One  hundred  and  one  per  cent  in  the  first  period.  In 
other  words,  Eder,  during  this  first  period,  had  just  1  per  cent 
more  of  yield  on  the  average  than  the  Division  aver- 

1715  age  for  the  entire  twenty  years. 

The  second  period,  108  per  cent;  the  third,  111  per  cent; 
the  fourth,  123  per  cent;  being  an  increase  from  101  per  cent  to 
123  per  cent. 

I  analyzed  that  further  to  find  that  the  increase  was  due  almost 
entirely  to  the  item  of  wheat,  and  for  the  other  three  crops  there 
was  practically  no  change ;  in  fact,  it  was  a  slight  reduction.  Ex¬ 
cepting  wheat,  eliminating  that  from  this  computation,  recog¬ 
nizing  that  it  is  a  crop  that  has  a  low  water  requirement,  I  find 
those  percentages  reduced  to  122  per  cent  for  the  first  period, 
114  for  the  second,  110  for  the  third,  and  119  for  the  fourth, 
with  no  increase  in  yields  for  those  three  crops. 

By  Mr.  Cheadle: 

Q.  Although  there  was  an  increase  in  the  amount  of  water 
received  by  the  land  ? 

A.  From  130  per  cent  of  the  Division  average  to  168  per  cent 
of  the  Division  average,  as  between  the  first  period  and  the  fourth. 

Q.  Does  that  conclude  the  computations  that  you  have  made 
regarding  the  Eder  tract  ? 
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A.  I  believe  so. 

Q.  Will  you  proceed,  then,  to  the  Parks  tract  ? 

A.  On  the  same  basis,  using  for  Parks  the  same  acre-foot  quan¬ 
tity  for  the  Division  as  a  whole  and  the  same  crop  averages,  to 
abbreviate  this  I  give  you  the  water  relationship  or  acre-foot 
relationship,  first,  being  133  per  cent  for  the  first  period,  155  per 
cent  for  the  second,  175  per  cent  for  the  third,  and  194 

1716  per  cent  for  the  fourth,  or  almost  double  the  Division 
average. 

The  crop  relationship  is  118  per  cent  for  the  first,  123  per  cent 
for  the  second,  137  per  cent  for  the  third,  and  138  per  cent  for  the 
fourth.  That  represents  an  increase  from  118  per  cent  to  138 
per  cent,  or  20  per  cent,  as  between  the  first  period  and  the  fourth 
period,  in  the  crop  yield  data,  as  compared  with  an  increase  in  water 
from  133  per  cent  in  the  first  period  to  194  per  cent  in  the  fourth,  or 
61  per  cent. 

Q.  Is  it  correct  to  say  that  you  found  that  between  the  third 
and  fourth  periods,  with  an  increase  in  water  from  175  per  cent  to 
194  per  cent,  there  was  an  increase  in  crops  only  from  137  to  138 
per  cent? 

A.  That  is  correct. 

Q.  Will  you  now  give  your  computations  as  to  the  Fox  tract? 

A.  Using  the  same  basic  data  and  giving  the  amount  of  water 
percentages,  reading  as  follows :  For  tne  first  five-year  period,  168 
per  cent;  the  second,  220  per  cent;  the  third,  174  per  cent,  and  the 
fourth,  189  per  cent.  I  should  explain  in  that  connection  that  the 
acre-foot  figures  which  form  the  oasis  of  that  percentage  are  ex¬ 
pressed  for  the  Fox  tract  as  the  acre-feet  per  acre  cropped  or  ir¬ 
rigated  to  take  care  of  the  idle  land  within  the  Fox  tract. 

For  the  other  two  tracts  that  water  relationship  has  been  ex¬ 
pressed  on  the  basis  of  the  acre-feet  per  acre  irrigable,  and  it  made 
very  little  difference  in  the  other  two  cases,  for  the  reason  that 
practically  the  entire  crop  was  under  cultivation  throughout  this 
twenty-year  period,  for  both  the  Eder  and  Parks  land. 

1717  On  the  crop  relationship  for  the  Fox  tract  during  the 
first  period,  126  per  cent  of  the  Division  average;  the  second 

period,  105  per  cent;  the  third  period,  95  per  cent,  and  the  fourth 
period,  96  per  cent. 

But  I  wish  to  call  particular  attention  in  this  connection  to  the 
reduction  in  this  crop  relationship  from  126  per  cent  in  the  first 
period  to  96  per  cent  in  the  fourth,  while  the  acre-foot  relation¬ 
ship  increased  as  between  those  two  periods  from  168  per  cent  to 
189  per  cent. 

Q.  Is  it  correct  that  as  between  the  first  and  second  periods 
the  increase  in  water  was  from  168  per  cent  to  220  per  cent,  while 
the  crop  percentage  dropped  from  126  per  cent  down  to  105  per 
cent? 

A.  That  is  correct. 

Q.  And  that  is  for  the  crop,  for  the  acres  actually  cultivated  ? 
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A.  Yes. 

Mr.  Cheadle.  Your  Honor,  I  would  request,  and  ask  consent  of 
opposing  counsel,  that  Mr.  Moore  be  permitted  to  put  these  tabu¬ 
lations  into  typewritten  form  and  that  they  be  introduced  as  De¬ 
fendant’s  Exhibit  No.  101. 

*  *  * 

1752  (Table  prepared  by  Witness  Moore  was  marked  “Defend¬ 
ant’s  Exhibit  No.  101”  and  received  in  evidence.) 

*  *  * 

Defendant's  Exhibit  101 

3522  Filed  Apr.  18,  1942.  Charles  E.  Stewart,  Clerk. 


Summary  statement  covering  xcater  delivery  and  crop  records  for  Parks . 
Edcr,  and  Fox  tracts  in  relation  to  division  averages  J920-J939. 
inclusive. 


Tract 

O) 

Period 

(2) 

Estimated  water 
delivery 

Crop  yields 
expressed  in 

Acrc-feet 

per 

acre 

(3) 

Percent  of 
20-yr.  aver¬ 
age  for 
division 

(O 

percent  of 
20-yr.  aver* 
ace  for 
division 

(5) 

Parks . 

1920-1924 

4. 71 

133 

118 

1920-1929 

5.  49 

155 

123 

1930-1934 

0.17 

174 

135 

1933-1939 

0.80 

194 

138 

E<lcr  (a)  All  Crops . 

1920-1924 

4.59 

130 

101 

1925-1929 

5.09 

144 

108 

1930-1934 

0.23 

170 

111 

1935-1939 

5.94 

168 

123 

(b)  Excluding  Wheat . 

1920-1924 

4. 59 

130 

122 

1925-1929 

5.09 

144 

114 

1930-1934 

0.23 

176 

110 

1935-1939 

5.94 

168 

119 

1920-1924 

5.95 

168 

126 

1925-1929 

7.79 

220 

105 

1930-1934 

6. 10 

174 

95 

1933rl939 

0.08 

189 

90 

Water  deliveries  for  the  Parks  and  Eder  tracts  are  expressed 
in  acre-feet  per  acre  of  irrigable  land  in  the  tract,  while  that 
for  the  Fox  tract  is  expressed  in  acre-feet  per  acre  of  cropped 
land  in  the  tract  in  order  to  make  proper  allowance  for  idle 
land. 

The  division  average  of  water  deliveries,  which  forms  the 
basis  of  the  percentage  figures  shown  in  Column  (4),  is  ex¬ 
pressed  for  the  20-year  period  in  acre-feet  per  irrigable  acre 
of  the  farms  m  cultivation. 

3523  Except  for  the  items  under  series  (b)  for  the  Eder  tract, 
all  of  the  percentage  figures  shown  in  Column  (5)  are  based 
on  average  yields  on  the  four  principal  crops,  being  alfalfa  hay, 
corn,  potatoes,  and  what,  grown  on  the  division  during  the  20-year 
period.  Inasmuch  as  the  yields  of  wheat,  being  a  low-water  re¬ 
quirement  crop,  produced  on  the  Eder  tract  are  largely  responsible 
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for  the  increase  in  the  percentage  figures  shown  in  Column  (5)  for 
the  items  under  series  (a)  (from  101  percent  for  the  first  period 
to  123  percent  for  the  fourth  period) ,  tnere  has  been  shown  under 
series  (b),  Column  (5),  the  corresponding  percentage  figures  re¬ 
sulting  from  the  elimination  of  wheat. 

This  statement  serves  to  bring  out,  among  other  things,  the  fol¬ 
lowing  points  in  relation  to  a  fixed  base  derived  from  20-year 
averages  applicable  alike  to  all  four  periods,  in  lieu  of  a  variable 
base  taken  from  each  5-year  period : 

(1)  Parks. — Increase  in  estimated  water  delivery  from  133 
percent  during  the  first  period  to  194  percent  during  the  fourth 
period,  while  crop  yields  increased  only  from  118  percent  to  138 
percent  as  between  the  two  periods. 

2.  Eder. — Increase  in  estimated  water  delivery  from  130  percent 
during  the  first  period  to  168  percent  during  the  fourth  period, 
while  (a)  crop  yields  for  the  four  principal  crops  increased  only 
from  101  percent  to  123  percent  as  between  the  two  periods  and 
(b)  crop  yields  exclusive  of  wheat  showed  a  declining  tend- 
3524  ency  as  follows:  122  percent  during  the  first  period,  114 
percent  during  the  second  period,  110  percent  during  the 
third  period,  and  119  percent  during  the  fourth  period. 

(3)  Fox. — Increase  in  the  estimated  water  delivery  per  acre 
cropped  from  168  percent  during  the  first  period  to  189  percent 
during  the  fourth  period,  reaching  a  maximum  of  220  percent  dur¬ 
ing  the  second  period,  while  crop  yields  in  relation  to  division  aver¬ 
ages  over  the  entire  20-year  period,  declined  consistently  from  126 
percent  to  96  percent  as  between  the  two  periods,  reaching  a  min¬ 
imum  of  95  percent  during  the  third  period. 

The  data  presented  in  this  statement  are  compiled  from  the 
tabulations  and  graphs  which  were  introduced  as  defendants’  Ex¬ 
hibits  63  to  68,  inclusive. 

Dated  February  29, 1940. 

J.  S.  Moore, 

Supt.  Yakima  Project. 

1753  cross-examination 

Q.  Assuming  that  the  court  is  in  the  same  position  as 
myself  and  would  like  to  know  the  different  bases  you  used  in 
making  this  computation  in  Defendant’s  Exhibit  101,  and  the 
computations  of  Mr.  Norton  in  Plaintiff’s  Exhibits  106,  107,  and 
108,  will  you  in  your  own  way  just  explain  so  that  we  who  are 
not  so  familiar  can  understand  it,  Mr.  Moore? 

A.  Briefly,  I  have  set  up  computations  on  the  basis  of  a  com¬ 
parison  with  twenty-year  averages  for  the  Division,  both  for 
water  and  for  the  various  crops  involved,  and  used  that  in  ar¬ 
riving  at  the  percentage  variation  for  each  of  the  three  tracts 
for  each  of  the  four  five-year  periods  on  both  water  and  crop 
yields,  with  a  view  to  giving,  as  I  think,  a  little  clearer  picture 
of  the  actual  comparison  for  each  of  these  tracts  over  that 
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period,  so  that  in  the  final  analysis,  as,  for  illustration,  in  the 
case  of  Parks,  you  have  a  direct  relation  on  crops  with  a  certain 
amount  of  water  in  the  first  period,  carried  through  each  of 
those  four  periods. 

If  you  intend  to  have  the  question  cover  also  an  explanation 
of  Mr.  Norton’s,  I  have  gone  over  some  of  that  roughly,  and 
I  think  it  is  mathematically  correct.  As  I  take  it  from  the 
transcript  of  his  testimony,  he  is  using  a  variable  base,  because 
he  is  using  five-year  averages,  and  they  change  every  five  years. 
I  have  used  a  constant  base.  That  is  the  main  difference. 

Q.  You  have  used  a  constant  base  for  the  entire  project  and 
a  variable  five-year  base  for  the  Parks,  Eder,  and  Fox  lands; 
is  that  correct? 

1754  A.  I  have  used  a  variable  five-year  base  for  the  Parks, 
Eder,  and  Fox  lands  as  it  actually  averaged  for  those 

periods. 

Q.  And  he  has  used  a  five-year  variable  base  for  the  Parks, 
Fox,  and  Eder  tracts,  and  a  five-year  variable  base  for  the  Proj¬ 
ect  as  a  whole,  as  to  water  and  as  to  crops  ? 

A.  From  a  hurried  check  of  the  figures  that  appeared  in  the 
transcript,  I  judge  that  to  be  the  case. 

Q.  Now,  Mr.  Moore,  about  the  alfalfa  yields  generally  over 
the  project,  from  the  beginning  of  the  20-year  period  to  the 
end  of  the  20-year  period,  have  you  any  way  that  you  can  give 
us  the  variation  over  the  district  as  a  whole? 

A.  Yes;  I  think  I  have.  That  is  shown  on  one  of  those 
graphs,  on  all  three  of  those  exhibits,  I  believe,  63  to  65,  on  all 
three  of  those  exhibits  in  graph  form,  covering  not  only  the 
20-year  period,  but  also  all  the  years  of  record. 

Referring,  now,  to  the  figures  for  the  20-year  period,  they 
start  in  on  alfalfa  in  1920  with  an  average  yield  of  4.2,  and  they 
change  with  naturally  some  fluctuation  finally  down  to  about  3 
tons  in  1939,  with  five-year  averages  that  run  about  as  follows: 
4  tons  for  the  first  period - 

Q.  No;  you  do  not  need  to  go  into  that.  I  wanted  only  gen¬ 
erally.  I  do  not  want  to  prolong  this  unnecessarily. 

In  your  opinion,  would  it  not  be  a  more  correct  basis  to  use 
if  you  used  for  these  three  tracts  a  five-year  base  and  take  a 
corresponding  five-year  base  for  the  project  as  a  whole? 

A.  No;  I  believe  not;  and  that  was  my  purpose  in  setting 
this  up  on  a  uniform  base  record,  in  order  to  give  a  definite 
comparison  of  the  crops. 

1755  Q.  You  used  an  entirely  different  base  from  what  Mr. 
Norton  used? 

A.  Yes;  it  is  different. 

*  *  * 

1759  Q.  Referring  to  the  Fox  statement,  being  Exhibit  No.  63, 
and  particularly  in  the  light  of  this  summary  which  you 
have  prepared,  and  your  studies,  what  observation,  if  any,  have 
you  made  in  connection  with  Fox’s  decreased  crop  production  on 
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an  average  during  the  period  when  he  spread  his  water  over  a 
larger  area  of  land? 

A.  The  statement  which  I  have  made  in  summary  form  and  sub¬ 
mitted  this  morning  as  Exhibit  101  takes  into  account  the  cropped 
or  irrigated  acreage  and  the  estimated  water  delivery  in  acre  feet 
per  acre,  and  is  on  that  basis  for  the  Fox  tract,  and  it  shows  a 
tendency  to  increase  of  water  on  that  basis  during  the  five-year 

Seriod,  at  the  same  time  that  the  crop  yield  averages  were 
ecreasing. 

Q.  Referring  to  this  summary  of  Mr.  Norton’s,  Plaintiffs’  ex¬ 
hibit  108, 1  note  that  from  the  five-year  period  of  1925  to  1929  he 
cropped,  roughly,  two-thirds  of  his  area,  and  that  was  on  a  104 
percent  basis  as  compared  with  others  in  the  Project.  From  1930 
to  1934  his  crop  return  averaged  93  percent,  while  he  put  on  the 
water  delivered  to  him  on  85.2  percent  of  his  land.  In  other 
words,  he  put  in  nearly  a  19  percent  larger  acreage  of  land.  If 
this  statement  is  correct,  Mr.  Moore,  what  is  your  opinion  as  to 
the  cause  of  the  decreased  production  upon  the  Fox  land 
1760  with  respect  to  the  use  of  water? 

A.  It  was  largely  on  the  basis  of  the  Fox  statement  that 
I  got  into  this  other  computation,  because  it  has  too  many 
unknowns  or  variable  factors,  in  that  it  takes  the  Project  average 
for  each  five-year  period,  both  for  water  and  for  crops ;  but  so  far 
as  being  mathematically  correct  is  concerned,  I  think  probably  I 
cannot  find  any  fault  with  it,  but  it  is  based  on  a  variable  factor 
and  indicates  a  reduction. 


REDIRECT  EXAMINATION 


1761 

Q.  Would  that  be  true,  Mr.  Moore,  if  he  took  the  neces¬ 
sary  precautions  to  conserve  water  by  use  of  pipes,  flumes,  and 
other  means  which  can  be  used  and  are  frequently  used,  and  by 
short  runs  and  the  other  methods  of  saving  water,  including  the 
cleaning  of  his  ditches  to  prevent  foul  weed  growth?  In  other 
words,  if  he  took  the  necessary  precautions  to  secure  an  economi¬ 
cal  use  of  water,  would  that  be  true? 

A.  No ;  it  would  not  be,  in  my  opinion. 

Mr.  Stoutemyer.  That  is  all. 

Mr.  Cheadle.  May  I  ask  one  or  two  questions  ? 

The  Court.  Yes.  * 

By  Mr.  Cheadle  : 

Q.  Mr.  Moore,  Mr.  Chaffee  asked  you  as  to  comparisons  between 
the  20-year  and  the  5-year  averages.  The  20-year  average  that 
you  used  shows  that  as  the  use  of  water  increased  on  the  Fox  tract, 
his  production  decreased  ? 

A.  Yes. 

Q.  Whereas  the  five-year  averages  used  by  Mr.  Norton  because, 
they  drop  out  the  past  five  and  ten  years  ana  then  fifteen  years,  as 
the  use  of  water  is  increased,  do  not  reflect  the  fact  that  as  more 
water  was  used  less  crops  were  produced.  Is  that  correct? 
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A.  That  is  correct. 

Q.  Would  you  say,  Mr.  Moore,  looking  at  your  tabulations  for 
all  three  tracts,  that  the  figures  shown  there  indicate  that  it 
1762  does  not  follow  that  increased  use  of  water  means  increased 
production? 

A.  In  certain  crops  there  was  some  increase  in  production,  as  I 
analyze  the  details;  but  that  could  very  well  be  due  to  other  causes. 
Taken  on  the  whole,  by  and  large,  it  did  not  necessarily  follow  that 
there  was  an  increase  in  crop  yields  with  additional  water. 

Q.  Looking  again  at  the  alfalfa  figures  to  which  Mr.  Chaffee 
referred  in  cross  examination,  particularly  the  alfalfa  figures  for 
the  entire  Division,  they  show  that  alfalfa  yields  fell  off  at  the 
same  time  that  the  use  of  water  was  increasing;  is  that  correct? 

A.  For  the  Division  as  a  whole ;  yes. 

*  *  * 

Plaintiff’s  Exhibit  No.  102 

AMERICAN  SOCIETY  OF  CIVIL  ENGINEERS,  PAPER  NO.  1620,  DETERMINA¬ 
TION  OF  THE  DUTY  OF  WATER  IN  WATER-RIGHT  ADJUDICATIONS, 

REPORT  OF  THE  DUTY  OF  WATER  COMMITTEE  OF  THE  IRRIGATION 

DIVISION 

*  *  * 

1968  Earlier  Local  or  Individual  Practice. — To  use  past  practice 
as  the  basis  of  the  extent  of  a  right  is  practically  equivalent, 
for  developed  systems,  to  accepting  the  constructed  capacity  as 
measuring  the  requirements.  It  is  well  recognized  that  in  the 
earlier  periods  of  development  the  use  of  water  is  less  economical 
than  in  later  periods.  Although  such  excessive  use  may  have  been 
permitted  in  such  earlier  periods,  the  Courts  do  not  consider  them¬ 
selves  bound  to  define  the  rights  on  the  basis  of  past  use  where 
wastefulness  can  be  shown.  This  principle  appears  to  be  generally 
accepted  by  the  Courts  although  there  may  be  much  difference  of 
opinion  in  individual  cases  as  to  what  constitutes  a  sufficient  show¬ 
ing  of  wasteful  use  to  justify  a  decree  less  than  former  diversions. 
The  lay  and  expert  views  on  waste  frequently  differ. 

It  appeal's  to  be  equally  accepted  that  each  claimant  is  entitled 
to  have  his  right  defined  on  the  basis  of  the  reasonable  needs  for 
the  character  of  practice  under  which  the  right  was  acquired,  pro¬ 
vided  such  practice  is  within  the  limits  of  beneficial  use.  An 
appropriator  irrigating  wild  hay  may  be  limited  to  a  proper  use 
for  such  a  crop,  but  will  not  be  limited  to  the  quantities  required 
for  other  crops  of  less  requirements  because  other  claimants  are 
irrigating  such  crops. 

1977  Character  of  Evidence  on  the  Duty  of  Water  Which 
Appeared  To  Be  of  Most  Influence  With  the  Adjust¬ 
ing  Body 

In  the  older  cases  little  evidence  of  an  expert  character  was 
presented.  Technical  evidence,  such  as  measurements  of  canals, 
was  often  used,  but  this  was  generally  for  the  purpose  of  basing  the 
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claims  on  records  of  past  diversion  rather  than  to  determine  the 
proper  duty  of  water.  More  recent  irrigation  developments 
usually  include  large  units  which  plan  to  utilize  all  or  nearly  all 
the  remaining  unappropriated  flow  of  streams.  The  water  supply 
available  is  the  difference  between  the  total  run-off  and  the  exist¬ 
ing  rights.  The  more  closely  the  existing  rights  can  be  limited 
in  their  quantity.,  the  larger  is  the  remaining  unappropriated 
water.  Such  limitations  are  in  the  public  interest  in  permitting 
a  larger  total  utilization  of  a  given  stream  provided  the  limitations 
placed  on  the  earlier  rights  are  not  unreasonable.  As  previously 
noted,  the  adjudicating  oodies  have  not  used  such  high  standards 
in  denning  existing  rights  as  to  impose  unreasonable  limitations. 

The  advantage  to  be  gained  by  such  later  rights  from  a  restric¬ 
tion  of  the  earlier  users  and  the  extent  of  their  interest  due  to  the 
size  of  many  of  these  larger  projects  have  resulted  in  the 
1978  employment  in  many  cases  of  expert  witnesses  to  testify  on 
the  proper  use  of  water.  Such  witnesses  have  more  usually 
testified  in  favor  of  higher  standards  of  practice  than  those 
advocated  by  the  users  themselves  or  those  directly  engaged  in  the 
operation  of  the  existing  systems.  This  has  led  to  the  general 
classification  of  such  expert  witnesses  as  high-duty  advocates,  as 
contrasted  with  the  usual  farmer  or  direct  experience  advocates 
of  larger  quantities  of  water.  Many  attempts  have  been  made 
to  rebut  such  expert  testimony  on  the  ground  that  it  was  not  based 
on  sufficient  familiarity  with  the  areas  involved,  that  it  repre¬ 
sented  theoretical  results  rather  than  practical,  that  the  costs  neces¬ 
sary  to  accomplish  the  results  recommended  would  be  beyond  the 
means  of  those  now  irrigating,  and  that  prior  users  were  legally 
entitled  to  such  quantities  of  use  as  might  be  required  under  the 
general  methods  existing  in  the  area.  Rebuttal  to  the  evidence  of 
users  in  the  area  is  usually  based  cn  the  claim  that  the  ordinary 
irrigator  although  experienced  in  the  application  of  water  is  not 
qualified  in  water  measurement  so  that  his  opinions  on  the  quanti¬ 
ties  he  had  used  are  not  competent  evidence.  As  the  numerical  re¬ 
sults  presented  by  the  two  classes  of  witnesses  are  frequently 
relatively  far  apart  the  resulting  decision  may  offer  opportunity 
for  at  least  a  general  judgment  as  to  the  evidence  which  appears 
to  have  been  given  weight  in  the  decisions. 

On  the  basis  of  the  information  assembled  by  the  Committee, 
the  decrees  made  by  Courts  appear  to  have  been  based  largely  on 
the  testimony  of  those  directly  engaged  in  the  use  of  water  in 
the  area  under  adjudication.  Where  expert  witnesses  have  been 
able  to  qualify  on  the  basis  of  both  general  experience  and  of 
experience  in  the  locality,  or  where  their  opinions  are  supported 
by  records  of  use  by  the  better  irrigators  of  the  area  or  by  experi¬ 
mental  determinations  under  local  field  conditions,  their  con¬ 
clusions  appear  to  have  been  of  more  assistance  to  the  case.  Where 
the  conclusions  have  not  been  supported  by  local  data  or  have  been 
based  on  experiments  under  conditions  not  representative  of  field 
conditions,  little  weight  appears  to  have  been  given  to  the  evidence. 
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For  the  West  Galatin  and  Beaverhead  Rivers  in  Montana  ex¬ 
pert  irrigators  were  engaged  by  the  Court  to  make  determinations 
in  the  field  and  advise  the  Court  in  defining  the  water  require¬ 
ments.  Irrigators  having  local  experience  were  selected.  In  the 
adjudication  of  Hood  River,  in  Oregon,  local  trials  of  the  use  of 
water  were  made. 

The  water  requirements  depend  on  the  number  of  irrigations 
and  the  quantity  used  at  each  irrigation.  The  one  irrigating 
under  a  given  set  of  conditions  is  usually  fully  competent  to  testify 
regarding  the  frequency  of  irrigation  required  although  he  may 
not  bo  able  to  measure  properly  the  quantity  of  water  used.  A 
logical  determination  would  be  secured  by  utilizing  direct  experi¬ 
ence  on  the  number  of  irrigations  required,  together  with  compe¬ 
tent  expert  evidence  on  the  quantity  required  for  each  irrigation, 
based  on  actual  measurement  under  proper  field  conditions  repre¬ 
senting  the  standards  of  practice  that  the  Court  desired  to  follow 
in  its  decision.  Such  a  basis  for  the  delivery  requirement  when 
increased  to  include  canal  conveyance  losses  based  on  actual  obser¬ 
vations  would  appear  to  utilize  both  direct  and  expert  evidence 
to  the  best  advantage. 

1979  These  comments  apply  mainly  to  adjudications  bv  Courts. 

In  the  adjudications  by  administrative  officers  of  the  State, 
direct  observational  data  are  collected  by  the  engineer  conducting 
the  adjudication.  The  entire  procedure  is  in  the  hands  of  those 
experienced  in  such  work  under  conditions  where  the  one  making 
the  determination  is  not  limited  to  evidence  brought  before  him, 
but  may  and  usually  does  conduct  his  own  investigations.  For 
such  determinations  controversies  between  expert  and  lay  wit¬ 
nesses  are  less  usual.  There  have  been  relatively  few  cases  in 
which  the  conclusions  of  such  procedures  have  been  modified  on 
appeal  to  the  Courts. 
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SUMMARY  OF  ARGUMENT. 

Appellants,  on  pages  19  to  53  of  their  opening  brief  gave 
eight  reasons  why  the  public  notices  of  October  17,  1930, 
and  May  5,  1932,  are  a  nullity  and  void.  Appellee,  in  his 
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brief,  does  not  even  attempt  to  answer  either  the  facts, 
taken  almost  entirely  from  government  records,  or  the  prin¬ 
ciples  of  law  relied  on  by  appellants,  and  in  effect  by  his 
silence  confesses  the  facts  stated  and  that  the  principles  of 
law  control. 

Appellee  bases  his  argument  upon  false  premise  both  of 
law  and  of  fact,  and  from  these  false  premises,  and  by 
innuendo,  argues  that  no  property  rights  of  appellants  have 
been  infringed  upon  by  these  notices  and  orders,  notwith¬ 
standing  the  fact  that  they  deprive  appellant  Eder  of  about 
51  per  cent,  Fox  of  about  43  per  cent,  and  Parks  of  about 
41  per  cent  of  the  right  to  the  use  of  the  waters  of  the 
Yakima  River,  which  right  was  acquired  by  the  appellants 
“pursuant  to  the  irrigation  and  appropriation  laws  of  and 
from  the  State  of  Washington  under  the  Reclamation  Act” 
{Lawrence  v.  Southard ,  supra),  has  been  enjoyed  by  them 
for  about  twenty-five  years  in  the  production  of  crops  upon 
their  lands.  Appellee  argues  that  the  findings  and  conclu¬ 
sions  are  not  inconsistent  with  the  decision  of  the  Supreme 
Court  in  these  cases,  notwithstanding  the  fact  that  the  court 
in  these  cases  held  that  the  “appropriation  was  not  made 
for  the  use  of  the  Government,  but,  under  the  Reclamation 
Act,  for  the  use  of  the  landowners,  and  that  such  right  when 
thus  obtained  is  a  property  right,  which,  when  acquired  for 
irrigation,  becomes  by  state  law,  and  here  by  express  pro¬ 
vision  of  the  Reclamation  Act  as  well,  part  and  parcel  of 
the  land  upon  which  it  is  used;”  and  the  decision  in  State 
of  Arizona  v.  State  of  Colorado ,  2S3  U.  S.  423, 75  L.  Ed.  1154, 
1168,  when  the  court  held  that  “to  appropriate  water  means 
to  take  and  divert  a  specified  quantity  thereof,  and  to  put 
it  to  a  beneficial  use  in  accordance  with  the  laws  of  the  state 
where  such  water  is  found,  and  by  so  doing,  to  acquire  un¬ 
der  such  laws,  a  vested  right  to  take  and  divert  from  the 
same  source,  and  to  use  and  consume  the  same  quantity  of 
water  annually,  forever,  subject  only  to  the  right  of  prior 
appropriators,y ;  and  the  legislative  confirmation  of  appel¬ 
lants’  title  to  the  right  to  the  use  of  water  to  the  extent  of 
past  use,  by  the  Water  Code  of  1917. 

Appellee’s  argument  is  based  upon  the  following  false 
premises  in  law: 
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1.  The  statement  that  “Appellants’  water  rights  are  de¬ 
rived  solely  *  *  *  from  their  water  right  contracts  with 
the  United  States.” 

In  truth,  in  fact  and  in  law  the  State  of  Washington  is 
the  owner  of  the  water  and  these  rights  were  “acquired 
pursuant  to  appropriation  and  irrigation  law,  of  and  from 
the  State  of  Washington,  under  the  Reclamation  Act.” 
( Lawrence  v.  Southard ,  supra,  299)  All  of  the  acts  of  the 
Secretary  in  the  construction  of  reservoirs  to  impound  the 
water  of  the  Yakima  River  and  in  diverting  water  from  that 
river  into  the  Sunnyside  Canal  and  distributing  the  same 
to  appellants  are  “solely  under  and  subject  to  the  irriga¬ 
tion  and  appropriation  laws  of”  the  State  of  Washington 
( State  of  Nebraska  v.  State  of  Wyoming ,  supra)  and  are 
“under  continued  state  jurisdiction.”  ( Silas  Mason  Co.  v. 
Tax  Commission,  supra)  The  Legislature  of  the  State,  by 
Joint  House  Resolution  No.  11,  on  March  10, 1943,  did  state 
“that  it  is  the  policy  of  the  State  of  Washington  to  main¬ 
tain  its  jurisdiction  and  control  over  the  rights  to  the  use 
of  the  waters  of  this  State,  and  to  protect  such  rights  as 
have  been  established  under  the  laws  thereof,  and  that  con¬ 
stituted  authorities  of  the  state  take  such  action  as  may  be 
necessary  to  resist  attempts  to  invade  the  rights  of  the 
state  in  the  control  of  the  waters  of  the  state.”  (Appendix) 

2.  Appellee  repeatedly  states  that  three  acre-feet  for  the 
Fox  and  Eder,  and  three  and  a  half  acre-feet  for  the  Parks 
land,  is  the  measure  of  their  water  rights;  that  this  court 
and  the  Supreme  Court  did  not  hold  that  beneficial  use, 
and  not  arbitrary  three  or  three  and  one-half  acre-feet  is 
the  measure  of  appellants’  water  rights,  and  that  if  said 
courts  did  so  hold,  such  decision  is  not  binding  on  this  court, 
because  the  only  question  decided  on  the  former  appeal  was 
whether  the  United  States  was  an  indispensable  party  de¬ 
fendant. 

In  truth  and  in  fact,  the  water  right  contracts  and  public 
notices  now  before  this  court  were  attached  to  the  amended 
complaints  and  w^ere  before  this  court  and  the  Supreme 
Court  on  the  former  appeal,  and  the  question  of  the  con¬ 
struction  of  those  contracts,  notices,  Reclamation  Act  and 
state  statute  was  sharply  litigated,  and  the  appellee  made 
the  same  argument  he  is  making  now.  Both  this  court  and 
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the  Supreme  Court  construed  the  contracts  and  public  no¬ 
tices,  and  held  that  “beneficial  use”  and  not  arbitrary- 
three  or  three  and  a  half  acre-feet,  was  the  measure  of 
appellants’  rights,  and  those  decisions  became  the  law  of 
the  case  and  are  binding  upon  this  court. 

3.  Appellee  states  that  “in  Lawrence  v.  Southard,  supra, 
there  was  significantly  missing  from  the  agreed  and  limited 
facts,  the  fact  that  the  United  States’  withdrawal  of  the 
water  from  the  Yakima  River  had  been  effected  in  1905  and 
1906.  *  *  *  This  significant  fact  is  admitted  in  these  cases, 
but  in  the  Southard  case  it  was  assumed  that  the  United 
States  had  failed  to  comply  with  this  statutory  procedural 
requirement.” 

In  truth  and  in  fact,  the  court  in  that  case  expressly 
stated:  “On  May  10, 1905,  the  Bureau  of  Reclamation  filed 
a  withdrawal  of  the  waters  of  the  Yakima  River  as  pro¬ 
vided  in  Chap.  88  Session  Laws  of  1905,  p.  180.” 

4.  Appellee  states  that  the  decision  of  the  Supreme  Court 
of  the  State  of  Washington  in  Lawrence  v.  Southard,  supra, 
is  not  stare  decisis  and  is  not  binding  upon  this  court  be¬ 
cause  it  was  “decided  upon  assumed,  unproved  facts”;  that 
the  construction  placed  upon  the  water  right  application 
identical  with  the  one  in  the  Eder  case  (the  one  most  favor¬ 
able  to  appellee)  and  other  contracts,  the  Reclamation  Act 
and  state  law,  by  that  court,  is  not  binding  on  this  court 
because  three  acre-feet  is  the  contract  measurement  for 
appellants  Eder  and  Fox ;  that  the  decision  in  the  Lawrence 
v.  Southard  case  ‘  ‘  must  rest  upon  the  claims  of  prescription  ’  ’ 
and  that  there  can  be  “no  prescriptive  or  adverse  rights” 
as  against  “the  property  interests  of  the  United  States” 
and  that  the  record  shows  “only  a  permissive  use  of  the 
excess  water  in  question.” 

The  decisive  question  in  that  case  was  whether  the  land- 
owner  had  a  merchantable  title  to  the  right  to  the  use  of 
water  above  three  acre-feet,  and  the  court  held,  following 
the  decision  of  this  court  and  the  Supreme  Court  that  the 
United  States  had  no  title  to  the  stored  waters  or  the  water 
rights  involved,  and  that  those  rights  were  “acquired  pur¬ 
suant  to  appropriation  and  irrigation  laws  of  and  from  the 
State  of  Washington  under  the  Reclamation  Act.”  The 
decision  in  that  case  vests  title  in  the  wateruser  under 
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(1)  The  Reclamation  Act,  (2)  State  statutes  and  decisions 
and  (3)  by  prescription.  The  court  held  that  the  beneficial 
use  of  the  water  for  ten  years,  “  without  let  or  hindrance 
from  anyone  *  *  *  vests  title  in  the  wateruser  as  com¬ 
pletely  as  if  it  were  conveyed  by  deed”.  The  facts  in 
these  cases  are  identical  and  that  decision  is  binding  upon 
this  court  on  all  questions. 

(5)  Appellee  states  that  “The  predecessors  in  interest 
of  the  appellant  Parks  turned  over  and  conveyed  to  the 
United  States  such  water  right  as  they  previously  had 
from  the  Washington  Irrigation  Company.” 

In  truth  and  in  fact  the  United  States  never  acquired 
any  water  rights,  and  “the  appropriation  was  made  not  for 
the  use  of  the  Government  but,  under  the  Reclamation  Act, 
for  the  landowners  *  *  #  and  became  the  property  of  the 
landowners”,  and  “the  government  was  and  remained  sim¬ 
ply  a  carrier  and  distributor  of  the  water”.  (I ekes  v.  Fox, 
supra )  The  Government  could  not  perfect  a  water  right 
because  it  never  applied  the  water  to  a  beneficial  use  upon 
the  land. 

6.  Appellee  states  that  the  “holler”  system  and  not  bene¬ 
ficial  use  has  been  the  basis  of  water  deliveries  in  excess 
of  three  acre-feet  on  the  Eder  and  Fox  land  and  three  and 
a  half  acre-feet  on  the  Parks  land,  and  that  therefore  the 
right  to  the  use  of  water  in  excess  of  said  amounts  did  not 
become  appurtenant  to  said  land,  and  that  on  account  of 
this  fact,  appellee  had  the  right  to  deprive  appellants  of 
the  right  to  the  use  of  water  above  those  limited  amounts. 

As  a  matter  of  fact,  appellants  rights  would  be  greater 
if  based  upon  the  “holler”  system  than  if  based  upon  bene¬ 
ficial  use,  since  such  deliveries  have  been  so  made  pursuant 
to  the  custom  and  practice  inaugurated  and  followed  by  the 
Secretary  for  many  years,  and  appellants’  right  to  the  use 
of  water  upon  that  basis  “shall  be  maintained  and  pro¬ 
tected”  (43  U.  S.  C.  661)  and  such  rights  having  been  “ac¬ 
quired  under  the  provisions”  of  the  Reclamation  Act,  be¬ 
come  “appurtenant  to”  appellants  lands  and  give  appel¬ 
lants  the  right  to  “use  and  consume  the  same  quantity  of 
water  annually  forever,  subject  only  to  right  of  prior  ap- 
propriators”  as  had  been  delivered  to  them  and  beneficially 
used  in  their  farming  operations  in  the  past 


6 


7.  Appellee  assumes  that  the  acts  of  the  Project  Super¬ 
intendent,  Irrigation  Manager,  watermasters  and  ditch- 
riders,  performed  by  them  in  line  of  the  duties  for  which 
they  were  employed,  were  not  in  law  the  acts  of  the  Secre¬ 
tary. 

In  truth  and  in  fact,  the  Secretary  is  charged  with  the 
administration  of  the  Reclamation  Act,  and  the  acts  of  his 
subordinates  and  employees  in  line  of  their  duty  in  carry¬ 
ing  out  the  provisions  of  the  Act  are  in  law  his  acts,  and 
when  the  Secretary  inaugurated  the  policy  that  “the  deter¬ 
mination  of  the  amount  needed  in  excess  of  three  acre-feet 
has  been  a  matter  of  determination  in  the  field  at  the  time 
when  excess  was  requested  and  has  been  based  upon  the 
appearance  and  needs  of  the  crop  at  that  time.  As  the  years 
have  passed  it  has  come  to  be  recognized  that  certain  tracts 
have  needed  more  than  others  so  that  re-examination  has 
not  always  been  necessary”  (Appellants’  app.  95.0,  960),  all 
determinations  so  made,  together  with  public  notices  au¬ 
thorizing  delivery  of  four  and  a  half  acre-feet  to  all  of  the 
Eder  and  to  all  but  ten  acres  of  the  Fox  land  and  three  and 
a  half  acre  feet  to  ten  acres  of  the  Fox  land,  and  such  addi¬ 
tional  deliveries  as  were  required  for  beneficial  use,  con¬ 
stituted  a  determination  by  the  Secretary  that  the  amount 
of  water  actually  delivered  to  appellants  was  required  to 
beneficially  irrigate  their  lands  and  was  the  measure  of 
their  rights,  and  the  same  became  vested. 

8.  Appellee’s  entire  argument  is  based  upon  the  assump¬ 
tion  that  he  has  the  right  by  public  notice  to  adjudicate  and 
determine  the  measure  of  appellants  water  rights  after  the 
same  have  vested  without  giving  appellants  the  right  to  be 
heard,  and  to  execute  the  adjudication  so  made  by  him  by 
partially  closing  the  headgates  and  destroying  the  water 
above  the  limited  amounts. 

In  truth  and  in  fact  Congress  never  gave  such  authority 
to  appellee.  The  contract  which  he  made  for  the  United 
States  with  the  Waterusers  Association  in  1906  expressly 
provides  that  “the  relative  rights  of”  appellants  to  the  use 
of  water  for  their  land  will  be  determined  by  the  courts  in 
accordance  with  “the  laws  of  the  State  of  "Washington.” 
(Appellants’  App.  682.)  The  stipulation  and  agreement 
entered  into  by  and  between  the  State  of  Washington  and 
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the  United  States  on  August  14, 1931,  contains  the  terms  on 
which  the  State  issued  to  the  United  States  a  permit  to  ap¬ 
propriate  water  of  the  Yakima  River  for  the  Kittitas  Divi¬ 
sion,  and  expressly  provides  that  the  “right  and  privilege 
of  the  United  States  to  determine  such  rights  and  priorities 
and  to  apportion  water  in  accordance  with  such  determina¬ 
tion,  shall  he  such  as  may  be  determined  by  the  courts  in 
appropriate  proceedings (Appellants  app.  1090)  This 
is  particularly  true  in  the  light  of  the  repeated  rulings  of 
the  Secretary  that  he  is  “  without  jurisdiction  *  *  *  to  ad¬ 
judicate  or  determine  the  nature  and  extent  of  such  rights , 
that  matter  being  one  solely  in  the  jurisdiction  of  the 
courts’ 7  and  that  an  attempt  on  his  part  to  do  so  would  “go 
beyond  his  jurisdiction,  and  insofar  as  his  powers  were  ex¬ 
ceeded,  render  his  action  absolutely  void.”  (30  L.  Ed.  386) 
This  fact  was  expressly  recognized  by  appellee  when  he 
brought  suit  in  the  United  States  District  Court  in  the  East¬ 
ern  District  of  Washington,  Southern  Division,  for  an  ad¬ 
judication  of  the  measure  of  appellants  water  rights.  (Ap¬ 
pellants  App.  382) 

Appellee’s  argument  is  based  upon  the  following  false 
premises  in  fact : 

1.  That  the  Sunnyside  Canal  and  distribution  system  was 
designed  and  constructed  with  a  capacity  sufficient  to  carry 
and  distribute  only  three  acre-feet  per  acre  per  annum  to 
lands  within  the  district. 

In  truth  and  in  fact  this  canal  has  since  1915  had  a  carry¬ 
ing  capacity  of  1300  second  feet,  which  government  records 
conclusively  establish  has  been  sufficient  since  that  time  to 
carry,  and  which  actually  has  carried,  the  water  require¬ 
ments  for  all  other  lands  served  by  said  canal,  and  to  de¬ 
liver  on  an  average  of  four  acre-feet  to  the  lands  within  the 
district,  the  deliveries  to  the  various  tracts  varying  from 
.67  to  9.58  acre  feet,  based  upon  the  appearance  and  needs 
of  the  crops”  and  dependent  upon  the  amount  required  by 
each  tract  to  make  the  land  “available  for  agricultural  pur¬ 
poses  to  the  full  extent  of  the  soil  thereof.” 

2.  That  the  Reclamation  Trust  Fund  will  be  depleted  if 
the  notices  are  held  to  be  void. 

In  truth  and  in  fact,  repayment  contracts  have  been  en¬ 
tered  into  by  the  owners  of  lands  served  by  the  Sunnyside 
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Canal  for  the  sum  of  $4,103,306.00,  while  the  actual  cost  of 
the  water  appropriation  acquired  from  the  Washington  Ir¬ 
rigation  Company,  the  Sunnvside  Canal,  and  all  irrigation 
works  in  that  division,  exclusive  of  storage  reservoirs  con¬ 
structed  in  the  Yakima  River,  was  $3,491,003.00,  thus  leav¬ 
ing  $612,303  to  pay  for  reservoir  construction.  The  aver¬ 
age  cost  of  constructing  the  Kachess  and  Keechelus  reser¬ 
voirs  which  were  constructed  prior  to  1915,  wras  $7.40  per 
acre  foot,  and  the  average  use  of  stored  water  on  all  lands 
in  the  Sunnyside  Division  from  1917  to  1936  both  inclusive, 
save  and  except  1918,  including  the  six  smaller  districts, 
with  which  the  United  States  had  contracted  to  furnish 
66,617.60  acre  feet,  was  63,143  acre  feet,  and  the  cost  of 
constructing  this  reservoir  capacity  was  $467,258.00  which 
would  leave  a  net  profit  to  the  United  States  of  $145,045.00. 

3.  That  the  “holler”  system  has  been  the  basis  and 
measure  of  water  deliveries  to  appellants’  lands. 

In  truth  and  in  fact  the  contract  made  by  the  Secretary 
for  the  United  States,  with  the  Waterusers’  Association  in 
1907,  prohibited  him  from  the  issuance  of  more  water  rights 
than  there  was  water  available  to  supply  on  the  basis  of 
beneficial  use,  from  appropriations  theretofore  made  and 
water  to  be  impounded  (Appellants’  App.  680).  The  Secre¬ 
tary  stated  in  his  report  to  Congress  on  December  2,  1907, 
that  the  Eder  and  Fox  lands  ‘  ‘  are  entitled  to  as  much  water 
as  may  be  required  for  their  lands”  and  that  Parks  “is  to 
be  furnished  all  the  water  his  land  may  require  for  irriga¬ 
tion.”  (Appellants  App.  692).  The  Secretary'  designed  and 
constructed  reservoirs  of  sufficient  capacity  to  supplement 
the  natural  flow  of  the  Yakima  River,  and  enlarged  the 
Sunnyside  Canal  and  distribution  system  prior  to  1916,  to  a 
sufficient  carrying  capacity  to  furnish  the  water  require¬ 
ments  of  all  lands  served  by  that  canal  outside  the  district, 
and  the  lands  within  the  district  on  an  average  of  4.00  acre 
feet,  the  amount  varying  from  .67  to  9.58  acre  feet,  de¬ 
pendent  upon  the  water  requirements  of  each  tract.  “The 
determination  of  the  amount  needed  in  excess  of  three  acre- 
feet  has  been  a  matter  of  determination  in  the  field,  at  the 
time  when  the  excess  has  been  requested,  and  has  been  based 
upon  the  appearance  and  needs  of  the  crop  at  that  time. 
As  the  years  have  passed  it  has  come  to  be  recognized  that 
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certain  tracts  needed  more  than  others,  so  that  re-examina¬ 
tion  has  not  always  been  necessary.”  (Appellants’  App. 
959,  960)  Pursuant  to  the  custom  and  practice  so  inaugu¬ 
rated  and  consistently  followed,  the  Secretary  for  the  past 
ten  years  has  actually  delivered  into  the  community  laterals 
for  the  Eder  lands,  on  an  average  of  6.08  acre  feet,  to  the 
Parks  Land  5.93  acre  feet  and  to  the  Fox  lands  5.43  acre 
feet,  which  water  was  beneficially  used  thereon  in  the  pro¬ 
duction  of  crops.  (Appellants  App.  1035,  1036,  1038,  1041, 
1042,  1943,  1044,  1045,  1046).  On  November  12,  1930,  the 
Secretary  applied  to  the  State  of  Washington  for  permit  to 
appropriate  1300  second  feet  of  water  of  Yakima  River  for 
“beneficial  use  upon  lands  served  by  the  Sunnyside  Canal”, 
with  a  request  that  “this  filing  shall  relate  back  to  the  said 
withdrawal  of  May  10, 1905,  and  take  priority  of  that  date.” 
The  Secretary  actually  delivered,  through  his  representa¬ 
tive  watermaster  Chrestenson,  this  amount  of  water  to  the 
Eder  and  Fox  lands  without  any  “holler”  or  request  there¬ 
for,  and  through  his  representative  watermaster  Cheyne 
delivered  to  the  Parks  land  this  amount  of  water  without 
any  “holler”  or  request  therefor  save  upon  two  occasions, 
one  of  which  after  careful  examination  and  investigation  by 
watermaster  Cheyne,  was  granted  and  the  other  denied. 

4.  Appellee  assumes  that  the  “expert”  Johnston  who 
classified  the  Parks  land  at  the  rate  of  one  acre  per  minute, 
and  did  not  classify  the  Eder  or  Fox  lands,  and  who  made 
only  a  superficial  examination  on  five  visits  in  1937,  was 
better  qualified  to  determine  the  amount  of  water  necessary 
to  make  appellants’  lands  “available  for  agricultural  pur¬ 
poses  to  the  full  extent  of  the  soil  thereof”  than  all  former 
Secretaries  of  Interior,  whose  direct  representatives  resided 
within  the  district,  and  were  entirely  familiar  with  the 
lands  in  question  and  who  actually  saw  the  crops  grown 
from  the  commencement  of  the  irrigation  season  until  the 
end  thereof,  from  one  year  until  the  next. 

As  a  matter  of  fact,  the  “expert”  Johnston  admitted  that 
he  knew  that  the  purpose  of  his  classification  of  the  Parks 
land  was  “to  collect  certain  excess  charges  from  the  Sunny- 
side  Division  to  apply  to  construction”,  (Appellants  App. 
640)  and  the  thoroughness  of  his  determination  is  illustrated 
when  he  testified  “Without  more  information  than  that  I 
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couldn’t  form  an  intelligent  opinion.”  (Appellants’  App. 
654)  The  former  Secretaries  of  the  Interior,  had  by  close 
study  and  through  their  representatives  watermasters 
Chrestenson  and  Cheyne,  made  “determination  in  the  field 
at  the  time  when  excess  was  requested”  and  “based  their 
determination  on  the  appearance  and  needs  of  the  crop  at 
that  time.  As  the  years  have  passed ,  it  has  come  to  be  recog¬ 
nized  that  certain  tracts  needed  more  than  others,  so  that  a 
re-examination  has  not  always  been  necessary.”  (Appel¬ 
lants  App.  959,  960.)  Watermaster  Chrestenson  living  in 
the  district  where  the  Eder  and  Fox  lands  are  located,  and 
Cheyne  living  in  the  district  w'here  the  Parks  lands  are 
located,  as  representatives  of  the  Secretary,  based  their 
determinations  for  the  Secretary,  upon  “beneficial  use”  in 
its  practical  meaning,  “the  appearance  and  needs  of  the 
crop”  not  only  for  one  season  or  part  of  one  season,  or 
forty  minutes,  the  time  spent  by  Johnston,  on  Parks  land, 
but  “as  the  years  have  passed”  and  demonstrated  by  their 
testimony  that  it  was  at  all  times  their  understanding  of 
their  duties  that  they  were  to  deliver  to  the  waterusers  water 
to  make  the  land  “available  for  agricultural  purposes  to  the 
full  extent  of  the  soil  thereof.” 

5.  Appellee  assumes  that  the  opinion  of  the  “expert” 
Johnston,  who  rather  reluctantly  admitted  that  the  result 
sought  to  be  obtained  in  the  irrigation  of  land  was  “to  raise 
crops”,  but  said  that  crop  production  was  not  the  best  test 
of  whether  the  water  was  beneficially  used  (Appellants’ 
App.  642)  and  that  his  examination  of  the  Parks  land  at  the 
rate  of  an  acre  per  minute  and  -whose  observations  on  the 
Eder  and  Fox  lands  in  1937,  was  so  casual  that  “without 
more  information”  than  he  had  he  “couldn’t  form  an  intel¬ 
ligent  opinion”,  was  more  reliable  as  to  whether  the  -water 
actually  delivered  to  and  used  upon  the  lands  for  twenty 
years  was  necessary  and  had  been  beneficially  used  thereon, 
than  the  crop  production  record  taken  annually  by  the 
Secretary  of  Interior. 

As  a  matter  of  fact,  government  crop  production  records 
taken  annually  by  appellee’s  predecessors  over  a  period  of 
twenty  years  (Appellants’  App.  1041,  1046)  conclusively 
establish  the  fact  that  the  crop  yields  varied  in  direct  ratio 
and  proportion  to  the  amount  of  water  actually  used  thereon 
up  to  the  maximum  amount,  and  unless  there  was  some  other 
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motive  than  the  production  of  crops  for  the  application  of 
water  for  irrigation,  conclusively  prove  that  the  water  de¬ 
livered  was  beneficially  used  upon  the  lands. 

ARGUMENT. 

A  careful  study  of  the  trial  court’s  opinion  (Appellants 
App.  271)  fails  to  reveal  that  he  had  any  clear  conception 
of  the  doctrine  of  water  rights  by  appropriation.  Appel¬ 
lee’s  brief  reveals  that  neither  appellee  nor  his  counsel  have 
a  clear  concept  of  the  doctrine  of  water  rights  by  appro¬ 
priation,  and  appellee’s  entire  argument  is  based  upon  find¬ 
ings  of  fact  and  conclusions  of  law  written  by  government 
counsel  which  are,  upon  the  decisive  questions,  positively 
contradicted  by  unchallenged  government  records. 

Appellants  argument  centers  around  two  questions : 

(1)  Did  the  Secretary  design  and  construct  the  Sunny- 
side  Canal  and  distribution  system  of  sufficient  size  and 
capacity  to  deliver  water  to  appellants’  lands  on  the  basis 
of  past  use? 

The  government  records  kept  by  the  Secretary  show  that 
the  Sunnyside  Canal  has  for  a  quarter  of  a  century  carried 
all  the  water  which  has  been  used  on  lands  served  by  the 
Canal,  and  is  a  positive  affirmative  answer  to  this  question. 
These  records  are  corroborated  by  the  physical  facts. 

(2)  Are  the  appellants  Fox  and  Eder  the  owners  of  the 
right  to  the  use  of  water  in  excess  of  three  acre-feet,  and 
appellant  Parks  in  excess  of  three  and  one-half  acre  feet? 

By  applying  any  one  of  the  following  rules,  this  question 
must  be  answered  in  the  affirmative. 

(1)  The  Secretary  of  the  Interior,  pursuant  to  “local 
rides  and  customs”  inaugurated  and  consistently  followed 
by  him  for  a  quarter  of  a  century  delivered  on  an  average 
for  the  past  ten  year  6.08  acre  feet  to  the  Eder  lands,  5.93 
acre  feet  to  the  Parks  lands,  and  5.43  acre  feet  to  the  Fox 
lands,  and  the  appellants  “shall  be  maintained  and  pro¬ 
tected”  as  against  the  acts  of  the  appellee  under  43  U.  S.  C. 
661. 

(2)  The  right  to  the  use  of  water  to  the  extent  of  past 
use  by  the  appellants  was  “acquired  under  the  provisions 
of”  the  Reclamation  Act,  and  the  same  became  “appurte- 
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nant  to  the  land  irrigated”  and  this  right  vested  in  the  pre¬ 
decessors  of  appellants  when  the  water  was  first  used  upon 
the  land. 

(3)  The  legislature  of  the  State  of  Washington,  by  the 
Water  Code  Sec.  39  Chap.  117  Laws  of  1917,  confirmed  and 
approved  appellants  rights  to  the  use  of  water  to  the  extent 
of  past  use  by  declaring  that  “the  right  to  the  use  of  water 
which  has  been  applied  to  a  beneficial  use  in  the  state  shall 
be  and  remain  appurtenant  to  the  land  or  place  upon  which 
the  same  is  used.” 

(4)  Crop  production  records  taken  annually  by  the  Secre¬ 
tary  over  a  period  of  twenty  years  prove  that  the  crop 
yields  increased  in  direct  proportion  to  the  increased  use 
of  water  on  the  land,  up  to  the  maximum  amount  of  water 
used  thereon,  which  is  definite  evidence  that  the  water  de¬ 
livered  to  appellants  lands  was  beneficially  used  thereon. 

(5)  Appellee  relies  heavily  upon  the  testimony  of  the 
“expert”  Johnston  in  support  of  his  argument  that  the 
limited  amounts  of  water  was  sufficient  to  irrigate  appel¬ 
lants  lands,  yet  Johnston  testified  positively  that  “approxi¬ 
mately  four  acres”  of  the  Eder  land  “was  sandy”  and  that 
it  would  with  the  most  approved  and  scientific  method  of 
irrigation  require  “very  nearly  four  acre  feet ”  and  that  the 
water  requirements  of  the  Fox  land  was  greater  than  the 
Eder;  that  his  testimony  as  to  the  water  requirements  was 
not  based  upon  the  “maximum  yield”  which  is  the  measure 
of  appellants’  water  rights  under  the  statute  and  court 
decisions  of  the  State  of  Washington;  and  that  the  appel¬ 
lants  “wouldn’t  raise  as  much  crops  as  they  are  raising 
now”  and  that  he  “wouldn’t  be  able  to  estimate”  what  per 
cent  of  past  production  they  would  be  able  to  produce  with 
the  limited  amount  of  water;  and,  when  questioned  as  to 
the  wastage  of  water  on  the  Eder  land,  testified  “without 
more  information  than  that  (what  he  saw  with  his  own  eyes, 
on  the  land)  I  couldn’t  form  an  intelligent  opinion.”  Appel¬ 
lants’  app.  638,  639,  644,  653,  654. 

(6)  2800  second  feet  of  natural  flow  spring  run-off  water 
was  going  to  waste  at  the  Sunnyside  Dam  when  the  head- 
gates  to  the  Sunnyside  Canal  were  partially  closed  on  June 
1, 1932.  The  notices  deprived  appellants  of  the  right  to  the 
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use  of  the  waters  which  they  had  for  many  years  enjoyed 
pursuant  to  the  “local  rules  and  customs’’  of  the  Secretary. 
Appellants’  app.  422,  439.  The  expert  Johnston,  in  his  re¬ 
port,  stated: 

“It  has  been  the  practice  to  make  the  greatest  possible 
use  of  spring  runoff.  In  so  far  as  possible  from  the 
standpoint  of  canal  and  lateral  capacity,  the  water  user 
has  been  unrestricted  in  the  amounts  of  water  used  up 
until  the  time  when  it  became  necessary  to  divert  from 
the  storage  reservoirs,  which  has  generally  been  June 
first  or  later.  In  fact  they  have  been  encouraged  to 
make  a  maximum  use  of  the  irrigation  supply  during 
the  early  months.”  Appellant’s  app.  960. 

If  the  facts  stated  in  the  government  records  referred  to 
are  accepted  as  true,  and  the  rules  of  law  announced  by 
this  court  and  the  Supreme  Court  in  these  cases  and  by  the 
Supreme  Court  of  the  State  of  Washington  (Lawrences. 
Southard  supra)  are  followed,  these  two  questions  must  be 
answered  in  the  affirmative  and  the  judgment  of  the  trial 
court  reversed. 

The  subject  matter  of  these  actions  is  “the  right  to  the 
use  of”  the  waters  of  the  Yakima  River.  This  is  “an  in¬ 
corporeal  hereditament,  as  distinguished  from  water  alone 
which  is  corporeal”,  Madison  v.  McNeal,  171  Wash.  669,  675. 
These  rights  were  acquired  by  appellants  “of  and  from  the 
State  of  Washington”.  It  is  evident  from  appellee’s  brief 
that  he  is  not  familiar  with  the  birth  and  the  development 
by  judicial  decisions,  state  statutes  and  acts  of  Congress 
of  the  doctrine  of  water  rights  by  appropriation,  and  the 
function  performed  by  the  United  States  in  connection 
with  the  acquisition  of  the  same  by  appellants. 

Birth  of  Doctrine  of  Water  Rights  by  Appropriation. 

California  was  ceded  to  the  United  States  by  Mexico 
early  in  1848.  Later  that  year  gold  was  discovered.  There 
was  no  territorial  government  prior  to  the  time  the  state 
was  admitted  to  the  Union  in  September,  1850,  and  no  local 
law  except  the  rules  and  customs  established  by  the 
pioneers.  After  the  discovery  of  gold,  the  increase  in  popu¬ 
lation  whose  chief  business  was  to  dig  gold,  was  rapid. 
There  was  no  law  fixing  property  rights  of  the  miners,  and 
the  only  law  that  these  pioneers  had  was  made  by  them  to 
fit  the  necessities  of  the  situation  and  their  concept  of  jus¬ 
tice.  One  of  the  first  questions  of  property  rights  which 
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came  up  for  decision  before  the  miners  was  in  connection 
with  the  right  to  a  staked  mining  claim.  To  illustrate  the 
situation  I  will  give  a  hypothetical  statement  of  facts. 

Smith  would  stake  out  a  mining  claim  and  start  to  dig 
gold.  Later  Brown  insisted  upon  digging  on  the  claim 
which  Smith  had  staked.  Out  of  controversies  of  this  nature 
the  rights  between  Smith  and  Brown  were  submitted  to  the 
miners  in  the  camp  or  in  that  section  and  they  reached  the 
decision  that  because  Smith  had  staked  the  claim  and 
started  to  work  that  he  should  have  a  prior  right,  and  they 
established  the  rule  since  adhered  to  in  mining  “First  in 
time,  first  in  right”  and  of  course  Smith  was  awarded  the 
right  to  dig  gold  upon  his  staked  claim  unmolested. 

Later  Smith  learned  that  running  water  was  of  great 
assistance  in  washing  gold  from  the  earth  and  gravel.  He 
ascertained  that  he  could,  by  the  construction  of  a  ditch, 
with  a  flume  across  low  places  two  miles  in  length,  carry 
water  from  a  creek  by  gravity  flow  to  his  mining  claim.  He 
then  at  considerable  expense  dug  the  ditch  and  constructed 
the  flume  of  sufficient  size  to  carry  two  cubic  feet  of  water 
per  second,  and  when  completed,  diverted  this  amount  of 
water  from  the  creek  through  the  ditch  and  flume  to  his 
mining  claim  and  commenced  the  application  of  the  water 
from  the  creek  to  a  “beneficial  use”  in  washing  gold  from 
the  sand  and  gravel  by  what  is  known  as  placer  mining. 

After  Smith  had  been  using  the  two  cubic  feet  of  water 
per  second  for  six  months,  Brown  constructed  a  ditch  and 
flume  from  the  same  creek  at  a  higher  point  upstream,  and 
immediately  started  diverting  -water  for  placer  mining  upon 
a  claim  staked  by  him.  As  the  water  in  the  creek  got  low, 
Brown ’s  ditch  carried  all  the  water  from  the  creek,  and 
left  Smith’s  flume  and  ditch  dry.  Smith  then  submitted  his 
cause  to  his  fellow  miners,  and  they  reached  the  conclusion 
and  decision  that  because  Smith  had  first  put  the  water 
which  was  otherwise  going  to  waste  to  a  “beneficial  use” 
in  washing  gold  from  sand  and  gravel,  that  Smith’s  right  to 
the  use  of  the  water  from  the  creek  vested  in  him  and  took 
priority,  as  soon  as  he  started  the  digging  of  the  ditch  and 
the  construction  of  the  flume,  and  that  his  right  to  the  use 
of  the  water  was  fully  perfected  when  he  first  used  the 
water  in  washing  the  gold  from  the  sand  and  gravel.  In 
other  words  they  found  and  decided  that  the  foundation 
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or  the  “basis”  of  Smith’s  right  to  the  use  of  the  water  from 
the  creek  was  the  “beneficial  use  of  the  water”  in  washing 
the  gold  from  the  sand  and  gravel.  The  amount  of  water 
supply  in  the  creek  during  the  dry  season  was  insufficient 
to  supply  the  two  cubic  feet  which  Smith’s  ditch  and  flume 
carried  and  which  Smith  had  been  using,  and  the  amount 
which  Brown  had  been  using  and  which  his  ditch  and  flume 
would  carry,  so  the  measure  of  Smith’s  right  to  the  use  of 
water  in  his  mining  operations  were  considered  first,  and 
the  conclusion  and  decision  was  reached  that  the  “measure” 
of  Smith’s  right  was  the  amount  that  he  actually  put' to 
“beneficial  use”  in  washing  gold,  to-wit:  two  cubic  feet 
per  second,  the  carrying  capacity  of  his  ditch  and  flume. 
During  the  major  portion  of  the  year  there  was  more  water 
in  the  creek  than  Smith ’s  ditch  and  flume  would  carry,  and 
which  he  was  putting  to  a  beneficial  use,  and  the  question 
of  Brown’s  right  to  the  use  of  the  waters  of  the  creek 
(above  the  two  cubic  feet  per  second),  was  considered  and 
decision  reached  that  the  two  cubic  feet  per  second  was 
“the  limit”  of  Smith’s  right. 

In  this  manner  and  by  the  rules  and  customs  of  the  miners, 
the  doctrine  applied  in  connection  with  mining  claims  “First 
in  time,  first  in  right”  was  adopted  as  the  rule  in  connection 
with  the  use  of  water  for  mining  purposes,  and  was  later 
adopted  as  the  rule  in  connection  with  the  use  of  water  for 
agricultural  purposes. 

In  1847  the  Mormons  crossed  the  plains  and  established 
a  settlement  at  Salt  Lake  City  and  commenced  to  use  water 
for  irrigation  purposes  in  agriculture  quite  extensively. 
In  Richfield  California  Irrigation  District  v.  City  of  Rich¬ 
field,  34  Pac.  2d,  945,  the  Court  said : 

“We  have  a  statute  that  provides  that  ‘beneficial  use 
shall  be  the  basis,  the  measure  and  the  limit  of  all 
rights  to  the  use  of  water  in  this  state’.  Such  has  been 
the  law  in  this  jurisdiction  ever  since  the  territory  of 
Utah  was  organized.” 

The  rule  that  “beneficial  use  is  the  basis,  the  measure 
and  the  limit  to  the  right  to  the  use  of  water”  has  been  the 
law  in  all  the  arid  land  states  since  the  initiation  of  the 
doctrine  of  water  rights  by  appropriation.  By  statute  of 
the  territory  of  Washington  in  1873,  it  was  declared  to  be 
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the  law,  and  in  Longmire  v.  Smith,  26  Wash.  429,  following 
that  statute,  the  Court  held  that  the  measure  of  water  right 
in  the  State  of  Washington  was  the  amount  required  to 
make  the  land  “available  for  agricultural  purposes  to  the 
full  extent  of  the  soil  thereof.” 

Development  of  Doctrine  of  Water  Rights  by  Appropriation 
by  Acts  of  Congress,  State  Statutes,  and  Court  Deci¬ 
sions. 

In  1866  when  the  Comstock  Lode  in  Nevada  was  at  the 
height  of  production  and  very  valuable;  some  eastern 
senators  and  congressmen  conceived  the  idea  that  these 
mines  (the  title  to  the  mineral  then  being  in  the  United 
States,  and  also  the  title  to  the  water  in  the  streams)  would 
be  sufficient  to  pay  the  cost  of  the  Civil  War,  and  a  bill  was 
introduced  in  Congress  for  that  purpose.  Senator  Stewrart 
from  Nevada  introduced  and  was  successful  in  securing 
the  passage  of  a  bill  to  protect  mining  interests  and  also 
the  right  to  the  use  of  water  for  all  purposes.  Paragraph 
6  of  this  Act  is  as  follows : 

“Whenever,  by  priority  of  possession,  rights  to  the  use 
of  water  for  mining,  agricultural,  manufacturing  or 
other  purposes  have  vested  and  accrued  and  the  same 
are  recognized  and  acknowledged  by  the  local  customs, 
laws  and  the  decisions  of  courts,  the  possessors  and 
owners  of  such  vested  rights  shall  be  maintained  and 
protected  in  the  same” 

In  California  Oregon  Power  Co.  v.  Beaver  Portland 
Cement  Co.  295  U.  S.  142,  the  court  construed  this  act  and 
the  Desert  Land  Act  of  1870,  and  stated: 

“The  effect  of  these  Acts  is  not  limited  to  rights  ac¬ 
quired  before  1866.  They  reach  into  the  future  as  well, 
and  approve  and  confirm  the  policy  of  appropriation 
for  a  beneficial  use,  as  recognized  by  local  rules  (rnd 
customs,  and  the  legislation  and  judicial  decisions  of 
the  arid  land  states,  as  a  test  and  measure  of  the  pri¬ 
vate  rights,  in  and  to  the  non-navigable  waters  on  the 
public  domain.’ ’ 

Measure  of  Water  Right  by  Appropriation. 

Congress  in  the  Reclamation  Act  adopted  the  rule  ini¬ 
tiated  by  the  miners  and  consistently  followed  by  legisla¬ 
tion  and  court  decisions  in  the  arid  lands  states,  and  fixed 
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the  measure  of  water  rights  “acquired  under  the  Reclama¬ 
tion  Act”  to  be  the  amount  “necessary  to  make  the  land 
‘available  for  agricultural  purposes  to  the  full  extent  of 
the  soil  thereof”  and  “that  the  right  to  the  use  of  water 
acquired  under  the  act”  vested  to  the  extent  water  was 
used  upon  the  land  by  the  following  provision  in  the  act : 

That  the  right  to  the  use  of  water  acquired  under  the 
provisions  of  this  act  shall  be  appurtenant  to  the  land 
irrigated  and  beneficial  use  shall  be  the  basis,  the  meas¬ 
ure,  and  the  limit  of  the  right.” 

The  Supreme  Court  in  these  cases  construed  that  act  and 
stated : 

“Under  the  Reclamation  Act,  supra,  as  well  as  under 
the  law  of  Washington  *  beneficial  usey  was  (the  basis , 
the  measure,  and  the  limit  of  the  right\  And  by  the 
express  terms  of  the  contract  made  between  the  gov¬ 
ernment  and  the  waterusers  association  in  behalf  of 
respondents  and  other  shareholders,  the  determination 
of  the  Secretary  as  to  the  number  of  acres  capable  of 
irrigation  was  ‘to  be  based  upon  and  measured  and 
limited  by  the  beneficial  use  of  water’  ”. 

This  court  stated: 

“While  in  two  of  the  contracts  here  in  question  the 
amount  is  fixed  at  three,  and  in  one  three  and  a  half 
feet  per  acre,  this  seems  to  have  been  put  in  as  a  mini¬ 
mum  amount,  since  there  was  a  further  qualification 
permitting  of  the  use  of  sufficient  water  to  beneficially 
and  successfully  irrigate  their  lands.  This  is  the  legal 
measure  of  the  right  to  use,  fixed  by  the  laws  of  the 
State  of  Washington,  and  in  Reclamation  Act” 

Prior  to  this  time  the  Supreme  Court  in  State  of  Arizona 
v.  State  of  Colorado,  283  U.  S.  423,  75  L.  Ed.  1154,  1168, 
defined  the  measure  of  a  water  right  by  appropriation  as 
“the  same  quantity  of  water ”  as  the  wateruser  had  there¬ 
tofore  used  for  the  court  stated: 

“To  appropriate  water  means  to  take  and  divert  a 
specified  quantity  thereof  and  to  put  it  to  a  beneficial 
use  in  accordance  with  the  laws  of  the  state  where  such 
water  is  found,  and  by  so  doing  to  acquire  under  such 
laws,  a  vested  right  to  take  and  divert  from  the  same 
source,  and  to  use  and  consume  the  same  quantity  of 
water  annually,  forever,  subject  only  to  the  right  of 
prior  appropriators  ” 
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The  Supreme  Court  in  these  cases  held  that  appellants 
water  rights  were  acquired  from  the  State  of  Washington 
and  under  and  pursuant  to  the  appropriation  laws  of  that 
State,  and  stated : 

“All  non-navigable  waters  were  reserved  for  the  use 
of  the  public  under  the  laws  of  the  various  arid  land 
states.  And  in  those  states,  generally,  including  the 
State  of  Washington,  it  long  has  been  established  law 
that  the  right  to  the  use  of  water  can  be  acquired  only 
by  prior  appropriation  for  a  beneficial  use ;  and  that 
such  right,  when  such  obtained,  is  a  property  right , 
which  when  acquired  for  irrigation ,  becomes,  by  state 
law  and  here  by  express  provision  of  the  Reclamation 
Act  as  well,  part  and  parcel  of  the  land  upon  which  it 
is  applied.” 

Under  the  rule  above  stated,  the  appellant  Eder  is  en¬ 
titled  to  take  and  divert  at  the  rate  of  6.08  acre-feet,  Parks 
5.93  acre-feet,  and  Fox  5.43  acre-feet  per  acre  annually, 
because  the  right  to  the  use  of  this  amount  of  water  was 
acquired  under  “local  rules  and  customs’  ’  inaugurated  by 
the  Secretary  in  1907  and  consistently  followed  by  him  un¬ 
til  1930,  and  it  is  immaterial  whether  the  water  delivery 
was  on  the  basis  of  “beneficial  use”  as  contended  by  ap¬ 
pellants,  or  upon  the  basis  of  the  “holler”  system  as  con¬ 
tended  by  the  appellee,  because  in  either  case  the  appel¬ 
lants  are  entitled  to  “take  and  divert  from  the  same  source 
and  to  us  and  consume  the  same  amount  of  water  annually, 
forever”  pursuant  to  the  same  “local  rules  and  customs” 
as  the  Secretary  promulgated  and  followed,  and  in  either 
case  the  right  to  the  use  of  this  quantity  of  water  became 
“appurtenant  to  the  land  irrigated  “because  the  right  was 
acquired  ‘under  the  provisions  of  the  Reclamation  Act’.” 

Elements  Necessary  to  Acquire  a  Water  Right  by 

Appropriation. 

In  Re  Water  Rights  of  Deschutes  River  and  Tributaries , 
286  Pac.  563,  567,  the  court  states  the  elements  necessary 
in  the  acquisition  of  a  water  right  by  appropriation  as 
follows : 

“To  constitute  a  valid  appropriation  of  water,  three 
elements  must  always  exist;  (1)  an  intent  to  apply  the 
water  to  some  beneficial  use  existing  at  the  time  of 
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contemplated  in  the  future;  (2)  a  diversion  from  the 
natural  channel  by  means  of  a  ditch,  channel  or  other 
structure;  (3)  the  application  of  it  within  a  reasonable 
time  to  some  useful  purpose.” 

In  the  instant  case  there  was  an  intent  on  the  part  of  the 
Northern  Pacific,  Yakima  &  Kittitas  Irrigation  Company 
in  1890  to  apply  1000  cubic  feet  per  second  of  the  waters 
of  the  Yakima  River  in  the  irrrigation  of  appellants  and 
other  lands  served  by  the  Sunnyside  Canal,  for  it  filed  a 
Notice  of  Appropriation  (Appellants’  app.  669,  672)  to 
appropriate  water  to  irrigate  appellants  and  other  lands 
now  served  by  said  canal.  The  United  States  in  acquiring 
the  appropriation  in  1906  (Appellants’  app.  686)  had  the 
same  intent  because  the  “appropriation  was  not  made  for 
the  use  of  the  government,  but,  under  the  Reclamation  Act, 
for  the  use  of  the  landowner.”  ( Ickes  v.  Fox,  supra.) 

The  government  assisted  the  appellants  and  other  water 
users  in  acquiring  the  second  element,  by  the  construction 
in  the  Yakima  River  of  storage  reservoirs,  and  by  the  en¬ 
largement  of  the  Sunnyside  Canal,  distribution  system 
and  other  irrigation  works,  and  “as  security  therefor,  it 
was  provided  that  the  government  should  have  a  lien  upon 
the  land  and  water  right  thereto — a  provision  which  in 
itself  imports  that  the  water  rights  belonged  to  another 
than  the  lienor,  that  is  to  say,  the  landowner.”  ( Ickes  v. 
Fox.) 

The  third  element  was  supplied  by  the  appellants  or 
their  predecessors  by  the  leveling  and  grading  of  their 
lands  and  constructing  ditches  thereon  to  distribute  the 
water  for  irrigation  purposes,  and  the  actual  application 
of  the  water  for  agricultural  purposes.  ( Lawrence  v. 
Southard,  supra.) 

Beneficial  Use  Does  Not  Require  Irrigator  to  Divert  or 
Irrigate  in  Most  Scientific  Manner  with  the  Maximum 
Beneficial  Use. 

Neither  the  Reclamation  Act  nor  the  rule  announced  in 
Arizona  v.  California,  supra,  require  that  the  water  be 
applied  to  the  maximum  beneficial  use,  but  only  require 
that  it  be  applied  to  “a  beneficial  use.”  The  foregoing 
statement  is  well  illustrated  In  re  Water  Rights  Deschutes 
River  and  Tributaries ,  286  Pac.  563,  582,  where  this  ques- 
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tion  was  squarely  before  the  Supreme  Court  of  Oregon, 
and  the  Court  of  that  state  held  that  it  was  not  necessary 
for  the  appropriator  to  make  the  highest  beneficial  use  of 
the  water  under  the  appropriation  and  stated: 

“If  an  appropriation  of  water  is  made  and  applied 
for  power  purposes  which  power  is  of  the  monthly 
value  of  $50.00,  and  another  power  plant  would  be  of 
the  monthly  value  of  $450.00  both  would  be  for  a  bene¬ 
ficial  purpose,  and  the  right  to  the  use  of  the  water 
could  not  be  determined  by  the  value  of  the  use  or 
power  of  the  different  plants.” 

In  Tulare  Irrigation  District  v.  Lindsay  Strathmore  Irri¬ 
gation  District ,  45  Pac.  2d,  972  (Cal.)  the  question  squarely 
before  the  court  was  whether  the  appropriator  had  the  right 
to  continue  to  appropriate  in  the  future  the  same  as  he  had 
in  the  past,  with  a  loss  of  between  40  per  cent  and  50  per 
cent  of  the  water,  and  the  court  in  holding  that  the  appro¬ 
priator  had  that  right,  stated: 

“There  can  be  no  doubt  that  respondents  as  a  group 
do  not  divert  the  water  in  the  most  scientific  manner. 
There  can  be  no  doubt  that  in  some  cases,  because  of 
the  paralleling  of  the  ditches  of  some  of  the  respon¬ 
dents,  there  is  an  uneconomic  use  of  water  *  *  *  The 
courts  cannot,  and  even  if  they  had  the  power,  should 
not  compel  these  appropriators  many  of  whom  have 
been  diverting  water  for  over  fifty  years,  at  their  ex¬ 
pense,  to  build  new  systems  of  diversions.  It  is  true 
that  most  of  the  ditches  of  the  respondents  are  earthen 
ditches,  and  that,  in  the  porous  soil  of  the  delta,  there 
is  a  resulting  large  conveyance  loss,  caused  by  seepage. 
Respondents  concede  that  under  the  system  now  pre¬ 
vailing  on  the  delta,  there  is  a  conveyance  loss  of  be¬ 
tween  40  per  cent  and  50  per  cent  *  *  *  Respondents,  as 
a  matter  of  law,  have  the  right  to  divert  by  means  of 
earthen  ditches.  They  cannot  be  compelled  to  construct 
impervious  conduits  in  order  that  seepage  water  may 
be  made  available  to  appellant.  An  appropriator  is 
not  compelled  to  either  to  irrigate  in  the  most  scientific 
manner  known  or  to  divert  in  the  most  scientific  ma/n- 
ner  known  *  *  *  The  amount  of  water  required  to  irri¬ 
gate  his  lands  should  therefore,  be  determined  by  ref¬ 
erence  to  the  system  used,  although  it  may  result  in 
some  waste  which  might  be  avoided  by  the  adoption  of 
another,  or  more  elaborate  and  more  extensive  distribu¬ 
tion  system.” 


Testimony  of  Expert  Johnston  Insufficient  to  Overthrow 
Determinations  of  Previous  Secretaries  Based  on  Ac¬ 
tual  Practice  for  Twenty-five  Years. 


Johnston  testified  that  he  classified  the  old  supplemental 
lands  which  included  the  Parks  land  at  the  rate  of  three- 
quarters  of  a  section  per  eight  hour  day,  equivalent  to  one 
acre  per  minute  (Appellants’  app.  641)  and  that  “I  did 
not  classify  the  public  notice  lands”  (Eder  and  Fox)  and 
that  he  visited  the  same  on  only  five  different  occasions 
(Appellants’  App.  650)  and  when  asked  about  the  wastage 
of  water  on  Eder’s  land,  testified  “  Without  more  informa¬ 
tion  than  that,  I  couldn’t  form  an  intelligent  opinion”  (Ap¬ 
pellants’  app.  654),  and  also  testified  that  he  considered  his 
observations  so  made  as  a  more  reliable  test  as  to  the 
amount  of  water  required  to  irrigate  this  land,  than  the 
“actual  crop  production”  thereon  for  a  period  of  about 
twenty  years.  (Appellants’  app.  649.)  Johnson  also  tes¬ 
tified  that  he  did  not  take  the  trouble  to  look  up  the  crop 
production  records  of  the  Parks  land  prior  to  making  the 
classification.  (Appellants’  App.  642.) 

Johnston’s  report,  approved  by  the  Secretary,  contained 
the  following  statement: 


“Irrigators  in  the  Surmyside  Valley  are  experts  in 
the  art  of  distributing  their  irrigation  water”  (Appel¬ 
lants’  App.  960.) 

It  is  evident  that  this  report  was  a  reflection  of  the  opin¬ 
ion  formed  at  the  time  Johnston  was  on  the  land,  and  that 
the  contrary  testimony  given  by  him  in  court  was  an  after¬ 
thought  brought  out  in  line  with  appellee’s  purpose  which 
was  to  force  the  collection  of  one  million  dollars  additional 
construction  charges  from  appellants  and  other  waterusers 
in  the  district. 

The  observations  of  previous  Secretaries  over  a  period 
of  twenty  years  have  been  made  by  them  through  their 
representatives  Watermasters  Chrestenson  and  Cheyne, 
who  were  empoyed  for  the  purpose  of  distributing  to  these 
appellants  the  amount  of  water  necessary  to  irrigate  their 
lands  to  the  full  extent  of  the  soil  thereof  for  agricultural 
purposes,  and  who  based  their  decisions  as  to  the  necessary 
amount  of  water  upon  “the  appearance  and  needs  of  the 
crop  at  that  time.  As  the  years  have  passed  it  has  come  to 
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be  recognized  that  certain  tracts  needed  more  than  others, 
so  that  re-examination  has  not  always  been  necessary,” 
(Appellants’  App.  959,  960)  and  from  the  daily  observa¬ 
tions  of  these  representatives  the  Secretary  delivered  to  the 
Eder  and  Fox  lands  the  amounts  of  water  actually  used 
thereon  for  a  period  of  ten  years  without  any  “holler”  or 
request  therefor.  (Appellants’  App.  457.)  The  annual 
crop  reports  taken  by  the  Secretary  for  twenty  years  show 
that  the  crop  yields  increased  in  proportion  to  the  increased 
amounts  of  water  furnished  up  to  the  maximum  amount 
thereof,  and  were  treated  by  former  Secretaries  as  concrete 
evidence  that  the  amount  of  water  delivered  by  them  to 
appllants  lands  was  required  to  make  the  land  “available 
for  agricultural  purposes  to  the  full  extent  of  the  soil 
thereof”  and  was  “beneficially  used”  thereon.  (Appel¬ 
lant’s  App.  1041  to  1047.) 

The  foregoing  is  a  general  reply  to  the  argument  of  ap¬ 
pellee.  I  will  now  reply  more  specifically  to  appellee’s 
argument  under  the  same  Roman  Numerals  and  letters,  and 
Arabic  numerals  as  the  corresponding  points  in  appellee’s 
brief. 

L 

CONGRESS  NEVER  AUTHORIZED  THE  SECRETARY 
OF  INTERIOR  TO  ISSUE  THESE  NOTICES.  THEY 
ARE  IN  POSITIVE  VIOLATION  OF  GOVERNMENT 
CONTRACTS. 

No  issue  has  ever  been  raised  as  to  the  validity  of  the 
contracts  involved.  The  only  question  has  been  the  con¬ 
struction  of  those  contracts.  This  court  and  the  Supreme 
Court  on  the  former  appeal  construed  those  contracts,  and 
the  construction  placed  thereon  by  these  courts  became  the 
law  of  the  case.  The  Supreme  Court  of  the  State  of  Wash¬ 
ington  likewise  construed  the  water  right  application 
(Eder)  and  other  contracts,  and  the  construction  placed 
thereon  by  that  court  in  stare  decisis  and  binding  on  this 
court. 

A.  Appellants  take  the  position  that  all  contracts  made 
by  the  United  States  in  connection  with  appellants  water 
rights  are  legal  and  valid  contracts,  and  have  fully  and  in 
every  particular  complied  with  said  contracts  on  their  part, 
and  contend  that  Congress  never  gave  the  Secretary  of 
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Interior  authority  to  issue  a  public  notice  which  would  over-| 
ride  those  contracts.  I  will  point  out  specifically  the  pro-| 
visions  of  government  contracts  which  the  appellee  at¬ 
tempts  to  over-ride  by  the  public  notices  in  question. 

(1)  Contract  of  May  7,  1906,  between  the  United  States 
and  the  Sunnyside  Waterusers’  Association  (Appellants’ 
App.  678)  provides  that  the  rights  of  the  appellants  “to 
the  use  of  water  where  the  same  have  vested  are  to  be  de¬ 
fined,  determined  and  enjoyed  in  accordance  with  *  *  *  the 
laws  of  the  State  of  Washington,”  and  that  these  rights 
will  be  settled  by  “the  determination  of  the  court.”  Ap¬ 
pellants  rights  to  the  use  of  water  to  the  extent  of  past 
use  vested  when  the  water  was  first  used  on  the  land  more 
than  a  quarter  of  a  century  ago.  Long mire  v.  Smith,  26 
Wash.  439,  Lawrence  v.  Southard,  supra,  p.  303.  The  Sec¬ 
retary  by  these  notices  attempted  to  adjudicate  the  mea¬ 
sure  of  appellants  water  rights  after  the  same  had  vested, 
in  violation  of  the  express  terms  of  this  contract,  because 
the  “laws  of  the  State  of  Washington”  do  not  give  the 
Secretary  jurisdiction  to  adjudicate  and  determine  the 
measure  or  the  priority  of  water  rights,  but  those  laws  do 
provide  that  all  these  questions  are  to  be  adjudicated  and 
determined  in  the  courts  of  that  state. 

2.  On  August  14,  1931,  the  United  States  and  the  State 
of  Washington  entered  into  a  stipulation  and  agreement 
which  is  incorporated  in  the  permit  issued  by  the  state  to 
the  United  States  to  divert  the  waters  of  the  Yakima  River 
for  the  Kittitas  Division,  which  provides: 

“The  State  of  Washington,  by  the  issuance  of  this 
permit,  does  not  recognize  or  accord  to  the  United 
States  the  right  or  privilege  as  determining  between 
different  units  or  projects  and  of  apportioning  in  ac¬ 
cordance  with  such  determination,  water  or  water 
rights  initiated  or  acquired  under  and  by  virtue  of  acts 
of  legislature  of  the  State  of  Washington,  approved 
March  8,  1905  and  March  9,  1929,  respectively  (Chap. 
88,  Laws  of  1905,  and  Chap.  95,  Laws  of  1929)  nor  does 
the  United  States  in  accepting  and  acting  under  this 
permit  waive  or  abandon  its  claimed  right  and  privi¬ 
lege  to  determine  such  rights  and  priorities  and  to  ap¬ 
portion  water  in  accordance  with  such  determination, 
but  the  right  and  privilege  of  the  United  States  to  de¬ 
termine  such  rights  and  priorities  and  to  apportion 
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ivater  in  accordance  with  such  determination  shall  be 
such  as  may  be  determined  by  the  courts  in  appropriate 
proceedings.”  (Appellants  App.  190.) 

The  foregoing  stipulation  and  agreement  between  the 
State  of  Washington  and  the  United  States  expressly  pro¬ 
hibits  the  United  States  from  “determining  as  between 
different  units  or  projects  (Sunnyside  Division  and  Kittitas 
Division)  and  of  apportioning  in  accordance  with  such  de¬ 
termination,  water  or  water  rights,”  but  expressly  provides 
that  “such  rights  and  priorities  and  to  apportion  water 
in  accordance  with  such  determination  shall  be  such  as  may 
be  determined  by  the  courts  in  appropriate  proceedings.” 
The  Secretary,  by  the  public  notice  of  October  17,  1930,  did 
attempt  to  adjudicate  the  priorities  and  to  apportion  the 
waters  of  the  Yakima  River,  and  to  adjudicate  and  deter¬ 
mine  that  the  Kittitas  Division  had  a  prior  right  to  the 
use  of  those  water  over  and  above  three  acre-feet,  for  in 
the  notice  he  stated : 

“The  Kittitas  Division  is  now  beginning  the  use  of 
water  to  which  it  is  entitled  under  the  contract  between 
the  Kittitas  Reclamation  District  and  the  United 
States,  and  it  has  now  become  necessary  to  limit  water 
deliveries  in  the  Sunnyside  Valley  Irrigation  District.” 

3.  The  contract  between  the  United  States  and  Kittitas 
Reclamation  District  of  February  16,  1921,  (Appellants 
App.  1057)  makes  the  right  to  the  use  of  the  water  in  that 
division  subject  to  the  1300  second-feet  “diversion  rights” 
to  lands  served  by  the  Sunnyside  Canal,  because  it  pro¬ 
vides  : 

“Save  and  excepting  from  •  *  *  total  diversion 
rights  *  *  *  the  diversion  rights  that  have  been  set  aside 
for  the  use  and  benefit  of  the  Sunnyside  *  #  #.” 

The  “diversion  rights”  for  the  lands  served  by  the 
Sunnyside  Canal  “were  determined”  and  had  “been  set 
aside  for  the  use  and  benefit  of  the  Sunnyside”  to  the  ex¬ 
tent  of  1300  second  feet  by  the  enlargement  and  construc¬ 
tion  of  the  Sunnyside  Canal  to  that  carrying  capacity  prior 
to  1916,  and  by  the  diversion  into  and  using  upon  the  lands 
served  by  said  canal  subsequent  to  that  time,H300  second 
feet,  which  diversion  rights  were  further  confirmed  and 
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approved  by  the  United  States  on  November  12,  1930,  by 
the  filing  of  an  application  with  the  State  to  appropriate 
and  “to  apply  to  beneficial  use  1300  cubic  feet  per  second” 
of  the  waters  of  the  Yakima  River  to  be  used  on  lands 
served  by  said  canal,  with  a  request  “that  this  filing  shall 
relate  back  to  the  said  withdrawal  of  May  19,  1905,  and 
take  date  of  priority  of  that  date.”  (Appellants’  App.  1051, 
1054.) 

The  notice  of  October  17,  1930,  was  based  upon  a  false 
premise  in  that  it  assumed  that  under  the  contract  between 
the  United  States  and  .Kittitas  Reclamation  District  that  the 
land  in  the  Kittitas  Division  had  a  prior  right  to  the  use  of 
water  above  three  acre-feet,  whereas  in  truth  and  in  fact, 
the  contract  between  the  United  States  and  that  District 
of  February  16,  1921,  expressly  provided  that  the  right  to 
the  use  of  water  in  the  Kittitas  Division  was  subject  and 
inferior  to  “the  diversion  rights  that  have  been  set  aside 
for  the  use  and  benefit  of  the  Sunnyside,”  the  1300  cubic 
feet  per  second  sufficient  to  furnish  all  lands  served  by 
said  canal  with  water  on  the  basis  of  past  use  and  to  bene¬ 
ficially  irrigate  said  lands,  having  been  set  aside  prior  to 
1916. 

This  notice  is  also  based  upon  a  false  premise  wherein 
it  recites  and  assumes  that  “the  Kittitas  Division  is  now 
beginning  the  use  of  water  to  which  it  is  entitled  under  the 
contract  between  the  Kittitas  District  and  the  United 
States  and  it  has  now  become  necessary  to  limit  water  de¬ 
liveries  in  the  Sunnyside  Valley  Irrigation  District”  when 
in  truth  and  in  fact,  there  was  2800  second  feet  of  natural 
flow  spring  runoff  water  flowing  to  the  ocean  unused  on 
June  1,  1932  when  the  Secretary  started  the  enforcement 
of  the  orders  by  partially  closing  the  headgates,  and  there 
was  spring  runoff  going  to  waste  that  year  until  July  5, 
and  in  1933  until  August  1,  and  there  was  a  heavy  carry¬ 
over  in  the  reservoirs  at  the  end  of  each  year,  after  lands 
served  by  the  Sunnyside  Canal  had  by  injunction  and  stipu¬ 
lation,  been  furnished  water  on  the  basis  of  beneficial  use 
as  in  the  past. 

4.  In  violation  of  the  water  right  applications  in  the  Eder 
and  Fox  cases,  and  old  supplemental  water  right  contract 
in  the  Parks  case,  for  this  court  and  the  Supreme  Court 
of  the  United  States  construed  those  contracts  and  the 
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Reclamation  Law  and  held  that  ‘‘beneficial  use’ 7  and  not 
arbitrary  three  or  three  and  one-half  acre-feet  was  the 
measure  of  appellants’  water  right,  and  the  terms  of  these 
contract  and  the  Reclamation  Act  thus  construed  must  be 
read  into  said  contracts  and  into  all  public  notices  issued 
by  the  Secretary  of  Interior  and  in  all  reports  made  by  him 
to  Congress,  with  the  same  force  as  though  expressly  incor¬ 
porated  therein. 

B.  At  all  times  prior  to  1930,  the  Secretary  of  Interior, 
by  official  acts,  declared  that  “beneficial  use”  and  not  arbi¬ 
trary  three  or  three  and  one-half  acre-feet  was  the  measure 
of  appellants’  water  rights. 

The  following  facts  taken  entirely  from  government  rec¬ 
ords  and  testimony  of  representatives  of  the  Secretary, 
conclusively  show  that  the  Secretary  construed  the  con¬ 
tracts,  the  state  law  and  the  Reclamation  Act  as  this  court 
construed  the  same,  and  as  reported  by  “expert”  John¬ 
ston  when  he  stated:  “The  determination  of  the  amount 
needed  in  excess  of  three  acre  feet  has  been  a  matter  of 
determination  in  the  field  at  the  time  when  excess  was  re¬ 
quested,  and  has  been  based  on  the  appearance  and  needs 
of  the  crop  of  that  time.  As  the  years  have  passed  it  has 
come  to  be  recognized  that  certain  tracts  needed  more  than 
others  so  that  reexamination  has  not  always  been  neces¬ 
sary.”  (Appellants’  App.  960.) 

1.  On  May  7, 1906,  the  Secretary  on  behalf  of  the  United 
States  entered  into  contract  with  the  Sunny  side  Waterusers 
Association,  which  contract  expressly  provided  that  water 
deliveries  would  “be  based  upon  and  measured  and  limited 
by  the  beneficial  use  of  water”  without  any  statement  as 
to  acre-feet  required.  (Appellants’  App.  680.) 

2.  On  December  2,  1907,  the  Secretary  and  Director  re¬ 
ported  to  Congress  that  Fox  and  Eder  “are  entitled  to  as 
much  water  as  may  be  required  for  their  crops”  and  that 
Parks  “is  to  be  furnished  all  the  water  his  land  may  re¬ 
quire  for  irrigation”  without  any  statement  of  acre-feet 
required. 

3.  The  Secretary  designed  and  constructed  sufficient  stor¬ 
age  capacity  to  supplement  the  natural  flow,  and  enlarged 
the  Sunnyside  Canal  and  distribution  system  to  carry  the 
amount  of  water  necessary  to  make  appellants’  lands  and 
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all  other  lands  in  the  district  “available  for  agricultural 
purposes  to  the  full  extent  of  the  soil  thereof/  ’  (Appel¬ 
lants’  App.  785,  838,  to  898,  901,  959.) 

4.  At  all  times  after  reservoirs  were  so  constructed  and 
the  Sunnyside  Canal  so  enlarged,  and  subsequent  to  1916, 
the  Secretary  diverted  into  the  Sunnyside  Canal  and  caused 
to  be  distributed  to  appellants  and  all  other  waterusers  in 
the  district,  water  on  the  basis  of  beneficial  use,  the  amount 
varying  from  .67  to  9.58  acre  feet  on  the  varying  tracts 
according  to  the  water  requirements  thereof.  (Appellants’ 
App.  838  to  898,  901,  959.) 

5.  On  November  12,  1930,  the  Secretary  made  applica¬ 
tion  on  behalf  of  the  United  States  to  the  State  of  Wash¬ 
ington,  to  appropriate  1300  second  feet  of  water,  and  stated 
‘  ‘  the  amount  of  water  which  the  applicant  intends  to  apply 
to  beneficial  use  is  1300  cubic  feet  per  second”  from 
“March  1  to  October  31,”  and  asks  that  “this  filing  shall 
relate  back  to  the  said  withdrawal  of  May  10,  1905,  and 
take  date  or  priority  of  that  date.”  (Appellants’  App. 
1051,  1054.) 

6.  By  the  issuance  of  public  notice  of  May  16,  1917,  re¬ 
quiring  the  classification  of  public  notice  lands  “according 
to  the  duty  of  water  thereon.”  (Appellants’  App.  834) 
and  public  notice  of  April  4, 1918,  confirming  the  classifica¬ 
tion  of  said  lands  “according  to  water  requirements .”  (Ap¬ 
pellants’  App.  837)  and  by  the  issuance  of  public  notice  of 
February  7,  1929,  which  authorized  the  delivery  of  four 
and  one-half  acre-feet  to  all  of  the  Eder  and  all  but  ten 
acres  of  the  Fox  land ,  and  three  and  one-half  acre  feet  to 
ten  acres  of  Fox  land,  and  authorized  the  delivery  of  addi¬ 
tional  water,  but  expressly  provided  that  “the  above  de¬ 
liveries  will  be  contingent  on  beneficial  use,  as  determined 
by  the  Project  Superintendent.”  (Appellants’  App.  948.) 

7.  Instructions  and  regulations  as  to  water  deliveries  is¬ 
sued  by  Irrigation  Manager  and  approved  by  Project 
Superintendent,  which  expressly  authorized  delivery  “for 
class  ‘C’  lands,  double  measurement”  and  provided  “the 
watermaster  may  authorize  a  heavier  delivery”  but  ex¬ 
pressly  provided  that  “the  delivery  must  be  limited  at  all 
times  to  the  amount  beneficially  used.”  (Appellants’  App. 
974.) 
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8.  By  the  actual  delivery  into  the  community  laterals 
pursuant  to  public  notices  and  instructions  so  issued,  and 
without  any  request  or  “holler”  therefor  from  the  water- 
users  on  either  the  Eder  or  Fox  land  for  a  period  of  more 
than  ten  years,  an  average  of  5.43  acre  feet  to  the  Fox 
and  6.08  acre  feet  to  the  Eder  lands  and  by  the  delivery 
to  the  Parks  land  of  5.93  acre  feet,  without  any  request  or 
“holler”  therefore  save  and  except  on  two  occasions,  one 
of  which  was  granted  and  the  other  denied  after  a  very 
careful  and  thorough  examination  by  watermaster  Cheyne, 
which  water,  so  delivered,  was  beneficially  used  and  pro¬ 
duced  crops  in  proportion  to  said  amount  of  water  actually 
delivered  to  and  used  on  said  lands.  (Appellants’  App. 
456,  457,  458,  459.) 

9.  The  confirmation  of  the  report  made  by  Irrigation 
Manager  Scroggs  to  the  “expert”  Johnston  on  May  5, 1932, 
which  stated  that  the  custom  and  practice  had  been  “the 
determination  of  the  amount  needed  in  excess  of  three  acre 
feet  has  been  a  matter  of  determination  in  the  field  at  the 
time  when  the  excess  has  been  requested  and  has  been  based 
on  the  appearance  and  needs  of  the  crop  at  that  time.  As 
the  years  have  passed  it  has  come  to  be  recognized  that  cer¬ 
tain  tracts  needed  more  than  others,  so  that  re-examination 
has  not  always  been  necessary.”  (Appellants’  App.  959, 
960.) 

10.  The  testimony  of  Watermaster  Chrestenson  who  had 
charge  of  water  deliveries  for  28  years  in  the  Division 
where  the  Eder  and  Fox  lands  are  located  and  who  testi¬ 
fied  positively  that  no  one  ever  made  a  request  for  addi¬ 
tional  water  deliveries  to  either  of  these  tracts,  and  when 
a  request  elsewhere  in  his  district  was  made,  he  followed 
the  following  practice : 

“I  go  on  the  place  and  ask  the  man  what  the  com¬ 
plaint  may  be.  I  also  go  over  his  land  as  a  general 
thing,  and  make  up  my  mind  whether  he  is  making 
proper  use  of  his  water,  or  whether  he  has  taken  care 
of  what  he  has  got,  and  that  goes  a  long  way  in  deter¬ 
mining  whether  I  will  grant  him  any  more  or  not.” 

(Appellants’  App.  454.) 

11.  The  testimony  of  watermaster  Cheyne,  who  testified 
that  he  considered  Mr.  Parks  one  of  the  best  farmers  in 
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his  division  and  that  on  only  two  occasions  had  Parks 
requested  a  larger  delivery,  one  of  which  requests  was  de¬ 
nied  and  the  other  granted  after  a  careful  examination, 
and  who  testified  that  on  only  one  occasion  in  twenty-eight 
years  did  he  see  any  evidence  of  improper  irrigation,  and 
who  stated  that  he  followed  the  following  practice  when 
additional  water  was  requested  in  his  district: 

“I  go  on  the  land  and  have  a  conference  with  him 
(wateruser)  and  find  out  just  what  his  complaints  are. 
•  *  *  X  look  the  place  over  thoroughly,  examine  the  use 
he  is  making  of  it  (the  water)  the  condition  of  his 
ditches,  etc.  *  #  *  If  I  am  undecided  about  the  condition 
of  the  ground  I  usually  have  a  shovel  in  my  automobile. 
I  examine  the  ground  and  I  examine  the  crop.  If  justi¬ 
fied  and  we  have  the  water  to  spare,  I  endeavor  to  help 
him  out.’ 7  (Appellants7  App.  458.) 

Appellee,  in  his  brief,  has  failed  to  state  any  evidence, 
either  testimony  of  witnesses,  government  records  or  other¬ 
wise  which  would  tend  to  disprove  any  of  the  foregoing 
facts. 

C.  The  action  of  the  Secretary  in  issuing  the  notices  was 
for  the  express  purpose  of  coercing  and  forcing  the  appel¬ 
lants  and  other  waterusers  within  the  district  to  authorize 
the  district  to  enter  into  contract  with  the  United  States 
to  pay  $1,000,000  additional  construction  costs. 

The  evidence  supporting  the  foregoing  statement  is 
clear,  convincing,  and  is  not  contradicted  in  the  slightest 
degree. 

Porter  J.  Preston  who  was  Project  Engineer  at  that  time 
testified  that  in  a  conference  with  Commissioner  Mead, 
Mr.  Stoutemyer  and  Mr.  Walter  and  other  officials  of  the 
Bureau,  “ways  and  means  of  how  the  payments  (for  Cle 
Elum  Dam)  might  be  met,  were  discussed.  *  *  *  There 
had  been  discussed  the  possibility  of  getting  a  contract 
•  •  •  the  discussion  discussed  around  an  estimate  of  one 
million  dollars77  which  was  to  be  paid  by  the  Sunnyside 
Division.  “It  was  looked  at  as  the  division  as  a  whole  or 
the  Sunnyside  District.77  (Appellants7  App.  634,  635.) 
Mr.  Preston  testified  further  as  follows: 

Q.  Now,  in  these  conferences  with  the  Sunnyside  Board 
that  you  referred  to,  were  any  conversations  had  by  you 
with  the  board  wherein  you  stated  that  you  would  like  to 
have  the  district  contract  to  pay  this  million  dollars?  A. 
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I  think  in  the  conference  in  early  August  at  Yakima  that 
matter  was  discussed  when  we  were  all  present  there — that 
it  was  desirable  to  get  a  contract. 

Commissioner  Mead  ascertained  that  the  estimated  cost 
of  the  Cle  Elum  reservoir  was  one  million  dollars  more 
than  would  be  returned  from  contracts  theretofore  entered 
into,  and  without  consulting  the  appellants  or  officials  of 
the  district  he  charged  one  million  dollars  to  the  district. 
This  fact  is  testified  to  by  three  directors  and  the  secretary 
of  the  district,  and  is  not  denied,  although  government 
counsel  Stoutemyer  was  personally  present  at  these  con¬ 
ferences  and  could  have  testified  in  connection  therewith. 
In  this  connection,  Mr.  Clark,  a  director,  testified: 

“Dr.  Mead  made  the  statement  that  he  had  allocated 
all  the  money  he  could  to  the  various  projects  and  that 
there  was  still  lacking  one  million  dollars.  He  knew  of 
no  other  place  from  which  to  derive  this  million  dollars. 
He  allocated  it  to  the  Sunnyside  Division  of  the  Ya¬ 
kima  Project.  He  said  he  had  certified  this  to  the  Sec¬ 
retary  and  the  Secretary  in  turn  would  certify  it  to  the 
President,  which  process  had  to  be  done  before  the  dam 
could  be  completed  or  the  work  could  be  started,  and 
that  he  could  not  make  any  change  without  a  court 
order.’ ’  (Appellants’  App.  608.) 

Director  E.  N.  Roady  testified: 

“In  one  meeting  with  Mr.  Mead  he  stated  in  our 
meeting  to  us  at  that  time  that  they  needed  a  million 
dollars  for  the  completion  of  the  Cle  Elum  Dam  and 
they  allocated  it  to  the  Sunnyside  Project.”  (Appel¬ 
lants’  App.  600.) 

F.  E.  Fyfe,  one  of  the  directors,  testified: 

“We  were  discussing  the  charging  of  the  Sunnyside 
Irrigation  District  of  a  million  dollars — or  the  Sunny¬ 
side  Project  as  you  might  put  it,  and  the  cost  of  the 
dam,  and  he  said  after  they  had  figured  up  the  cost  of 
the  dam  that  they  were  a  million  dollars  short  and 
they  did  not  know  where  else  to  charge  it  except  to  the 
Sunnyside,  and  that  they  had  allocated  that  cost,  a 
million  dollars,  to  the  Sunnyside,  and  that  he  had  cer¬ 
tified  it  to  the  Secretary  of  the  Interior  and  that  he 
in  turn  had  certified  it  to  the  President,  and  that  it 
couldn’t  be  taken  off  except  by  Court  order.”  (Appel¬ 
lants’  App.  614.) 
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Secretary  0.  W.  Hoffman  testified: 

Commissioner  Mead  made  the  statement  when  asked 
how  he  allotted  this  money  to  the  Sunnyside  Project, 
that  it  was  necessary  to  have  a  million  dollars  for  the 
construction  of  the  Cle  Elum  Dam,  and  that  he  didn’t 
know  where  else  to  place  it  so  he  placed  it  on  the  Sun- 
nyside  Project.”  (Appellants’  App.  497.) 

Government  Counsel  Stoutemyer  was  the  spokesman  for 
the  Secretary  and  Commissioner  after  the  preliminary  ne¬ 
gotiation,  and  repeatedly  urged  the  District  Board  to  have 
the  District  enter  into  contract  for  a  million  dollars.  In 
connection  with  these  negotiations,  director  Roady  testi¬ 
fied: 


Q.  Did  he,  (Stoutemyer)  make  any  statement  as  to 
the  method  they  would  use  in  getting  this  money  from 
the  district  ?  A.  He  said  he  would  call  it  excess  waters 
to  the  land  that  needed  it,  and  if  we  didn’t  buy  the  wa¬ 
ter  it  would  be  collected  anyway,  and  that  we  wouldn’t 
get  any  credit  for  it. 

Secretary  Hoffman  further  testified: 

“I  also  asked  Mr.  Stoutemyer  this  question:  why 
was  that  placed  at  a  million  dollars?  Why  wasn’t  it 
placed  at  a  million  and  one  dollars  or  why  wasn’t  it 
nine  hundred  and  ninety-nine  thousand  dollars?  And 
Mr.  Stoutemyer  replied  that  ‘we  just  needed  a  million 
dollars  to  complete  our  contract  for  construction  of 
Cle  Elum  Dam.”  (Appellants’  App.  497.)  “Mr. 
Stoutemyer  then  stated  if  they  couldn’t  get  it  one  way 
‘we  would  have  to  get  it  another’  and  that  ‘we  must 
have  that  money  in  order  to  complete  the  contract  for 
the  construction  of  Cle  Elum  Dam.”  (Appellants’ 
App.  496.) 

Later  after  it  was  ascertained  that  the  Cle  Elum  Dam 
cost  approximately  a  million  dollars  less  than  the  estimate, 
Mr.  Fyfe  testified: 

“It  was  a  conversation  that  I  heard  while  in  Mr. 
Stoutemyer ’s  room,  between  him  and  Mr.  Chaffee  as 
to  the  charges  of  the  Cle  Elum  Dam,  and  Mr.  Stoute¬ 
myer  stated  that  the  new  district  had  underwritten 
the  cost  of  the  Cle  Elum  Dam,  and  if  they  did  not  get 
the  money  out  of  us,  they  would  have  to  pay  for  it.” 

Q.  What  statement,  if  any,  did  I  make  pertaining 
to  the  cost  of  the  dam,  and  what  reply  did  he  make? 
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A.  You  had  made  the  statement  to  Mr.  Stoutemyer 
that  the  estimated  cost  of  the  Cle  Elum  Dam  was  three 
million  dollars  and  they  had  saved  a  million  dollars 
in  the  construction  of  the  dam,  and  you  spoke  about 
cutting  that  off,  or  why  charge  us  a  million  dollars  as 
long  as  they  had  saved  that  amount  there,  and  Mr. 
Stoutemyer  stated  that  the  government  could  always 
use  a  million  dollars.”  (Appellants’  App.  614.  ) 

Although  Mr.  Stoutemyer  was  personally  present  when 
the  depositions  of  Clark,  Roady  and  Hoffman  were  taken 
and  when  Fyfe  testified,  nevertheless  he  did  not  deny  any 
of  the  foregoing  testimony  or  attempt  to  disprove  the  same, 
and  it  stands  unchallenged  in  the  record. 

The  public  notice  of  October  17,  1930,  and  the  letter  of 
December  11,  1930  by  the  Secretary  of  the  Interior  to  the 
President  (Appellants’  App.  953,  954)  conclusively  estab¬ 
lish  the  fact  that  the  Secretary  issued  these  public  notices 
for  the  express  purpose  of  collecting  one  million  dollars 
from  the  Sunny  side  District,  and  if  he  was  unsuccessful 
in  coercing  and  forcing  a  contract,  which  was  the  original 
intent,  then  the  money  would  be  collected  by  means  of  par¬ 
tially  closing  the  headgates  to  the  Sunnyside  Canal  and  to 
appellants’  lands,  so  that  insufficient  water  would  be  deliv¬ 
ered  to  them  to  beneficially  irrigate  their  lands,  and  re¬ 
quiring  appellants  and  others  in  the  district  to  sign  a  “wa¬ 
ter  rental  application”  agreeing  to  pay  for  water  in  excess 
of  three  acre  feet  for  the  Eder  and  Fox  lands  and  three 
and  a  half  acre  feet  for  the  Parks  lands. 

At  the  annual  meeting  of  the  waterusers  on  December  22, 
1930,  District  Counsel  Stoutemyer  and  Mr.  Preston  pre¬ 
sented  the  question  of  the  million  dollar  charge  to  the  wa¬ 
terusers,  and  urged  them  to  approve  such  a  contract. 
(Apellants’  App.  665.) 

The  Bureau  of  Reclamation  had  never  furnished  the  dis¬ 
trict  with  a  statement  of  the  amount  of  water  which  had 
been  delivered  to  the  old  supplemental  water  right  land, 
and  by  resolution  adopted  on  September  22,  1930  such  a 
request  was  made.  Mr.  Fyfe,  President  of  the  Board,  tes¬ 
tified: 

Q.  You  asked  them  to  figure  it  up  on  the  cards? 

A.  Yes. 
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Q.  State  whether  or  not  you  asked  them  to  furnish  a 
statement  of  the  amount  of  water  that  had  been  fur¬ 
nished  to  the  old  supplemental  lands  in  the  past? 

A.  Yes,  we  had.  (Appellants’  App.  666.) 

In  this  connection,  Mr.  Hoffman  testified: 

“That  referred  to  the  supplemental  water  right, 
there,  in  which  we  asked  that  a  determination  be  made 
in  each  and  every  instance  of  a  water  right  on  the 
ground  that  we  never  had  been  able  to  find  out  how 
much  water  the  supplemental  lands  were  entitled  to. 
Now  from  past  usage,  we  do  claim  that  these  contracts 
meant  what  they  say”.  (Appellants’  App.  648.) 

D.  THE  TRIAL  COURT’S  CONCLUSIONS  ON  THE 
ISSUES  OF  LAW  ARE  IN  DIRECT  CONFLICT  WITH 
CONGRESSIONAL  ACTS,  STATE  STATUTES,  DECI¬ 
SIONS  OF  THIS  COURT  AND  OF  THE  SUPREME 
COURT  IN  THESE  CASES,  AND  OF  THE  SUPREME 
COURT  OF  THE  STATE  OF  WASHINGTON. 

This  court  and  the  Supreme  Court  in  these  cases  con¬ 
strued  all  the  contracts  and  public  notices  which  the  trial 
court  construed,  and  reached  a  conclusion  diametrically 
opposite  to  that  reached  by  the  trial  court. 

1.  The  trial  court’s  conclusions  are  inconsistent  with  the 
decision  of  this  court  and  of  the  Supreme  Court  in  these 
cases.  It  was  necessary  for  this  court  and  the  Supreme 
Court  to  determine  appellants’  rights  under  the  contracts, 
public  notices,  acts  of  Congress  and  State  laws.  This  re¬ 
quired  a  construction  of  these  laws  and  contracts  by  the 
court,  which  of  course  included  the  measure  of  appellants’ 
water  right,  and  which  w*as  sharply  litigated.  The  appellee 
then  contended,  as  he  now  contends,  that  an  arbitrary  three 
acre-feet  in  the  Fox  and  Eder  cases  and  three  and  one-half 
acre-feet  in  the  Parks  case  was  the  measure  of  appellants’ 
water  rights,  and  not  beneficial  use. 

The  Supreme  Court  of  the  State  of  Washington  reviewed 
the  decisions  of  this  court  and  of  the  Supreme  Court  of 
the  United  States  and  former  decisions  of  that  court,  and 
stated : 

“By  the  use  of  water  in  excess  of  three-feet  for  twenty- 
five  years,  the  respondent  acquired  complete  title  by 
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tlie  United  States  Reclamation  Act,  statutes  and  deci¬ 
sions  of  this  state,  and  by  prescriptive  right.” 

The  trial  court  in  his  opinion  did  not  refer  to,  and  evi¬ 
dently  did  not  consider  the  foregoing  decision,  for  his  deci¬ 
sion  if  permitted  to  stand,  is  a  reversal  of  the  opinions  of 
this  court  and  of  the  Supreme  Court  and  an  over-riding  of 
the  decision  of  the  Washington  court,  particularly  with 
reference  to  the  measure  of  appellants’  water  rights,  and 
that  the  same  were  appurtenant  to  their  respective  lands. 

2.  The  United  States  complied  with  the  statute  with 
respect  to  the  withdrawal  from  the  Yakima  watershed,  but 
did  not  comply  with  Sec.  4  of  Chap.  88  of  the  Laws  of  1905 
relative  to  the  appropriation  of  wTater. 

After  the  withdrawal  of  the  waters  the  United  States 
proceeded  with  the  construction  of  the  reservoirs  and  the 
enlargement  of  the  Sunnyside  Canal  and  irrigation  system 
and  the  distribution  of  water  therefrom  to  the  appellants 
and  other  lands.  The  United  States  made  no  attempt  to 
comply  with  the  statutory  law*,  relative  to  the  appropria¬ 
tion  of  these  wraters,  but  the  act  of  the  Secretary  in  dis¬ 
tributing  the  waters  to  the  lands  of  the  appellants  was  all 
that  wras  necessary  to  constitute  an  appropriation  under 
the  decisions  of  the  Washington  courts  at  that  time.  In  Re 
Crab  Creek  and  Moses  Lake,  134  Wash.  7. 

Appellee  is  in  error  when  he  states  that  the  record  in 
Lawrence  v.  Southard  did  not  show  that  the  w’aters  of  the 
Yakima  watershed  had  been  withdrawn,  for  the  court  in 
that  case  on  p.  296  expressly  states  that  the  United  States 
had  filed  the  withdrawal,  and  quotes  Sec.  4  of  Chap.  88  of 
the  Law's  of  1905  relative  to  the  appropriation,  and  further 
states,  which  is  in  harmony  w’ith  the  evidence  in  these  cases, 
that  no  attempt  was  made  on  the  part  of  the  United  States 
to  appropriate  until  November  12,  1930. 

In  that  case  and  in  these  cases,  the  rights  of  the  appel¬ 
lants  are  exactly  the  same,  w’hether  the  United  States  com¬ 
plied  with  the  statute  or  not,  for  the  rights  of  the  appel¬ 
lants  were  acquired  “pursuant  to  the  appropriation  and 
irrigation  laws  of  and  from  the  State  of  Washington  under 
and  from  the  Reclamation  Act.”  Lawrence  v.  Southard, 
supra,  p.  299.  And  the  “appropriation  w’as  made  not  for 
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the  use  of  the  government,  but  under  the  Reclamation  Act, 
for  the  use  of  the  landowners.’ ’  Ickes  v.  Fox,  supra,  p.  95. 

The  decisive  question  in  these  cases,  in  this  court  and 
in  the  Supreme  Court,  was  whether  the  United  States  was 
the  owner  of  either  the  water  or  the  water  right,  and  this 
court  and  the  Supreme  Court  in  these  cases,  and  the  Su¬ 
preme  Court  of  Washington  in  Lawrence  v.  Southard,  held 
that  the  United  Staes  had  no  title  to  either  the  water  or 
the  water  right. 

The  Supreme  Court  expressly  held  that  these  were 
rights  by  appropriation  of  and  from  the  state,  for  the 
Court  stated: 

“And  in  those  states,  generally,  including  the  state  of 
Washington,  it  long  has  been  established  law  that  the 
right  to  the  use  of  water  can  be  acquired  only  by  prior 
appropriation  for  beneficial  use.” 

In  the  case  of  State  of  Arizona  v.  State  of  Colorado,  283 
U.  S.  423,  75  L.  Ed.  1154, 1168,  the  court  defined  appropria¬ 
tion  and  the  rights  of  an  appropriation,  which  fully  pro¬ 
tects  each  of  the  appellants  in  the  right  to  the  use  of  w^ater, 
to  the  extent  of  past  use,  and  which  is  diametrically  op¬ 
posed  to  the  conclusions  of  the  trial  court,  as  follows : 

“To  appropriate  water  means  to  take  and  divert  a 
specified  quantity  thereof  and  to  put  it  to  a  beneficial 
use  in  accordance  with  the  laws  of  the  state  where 
such  water  is  found,  and  by  so  doing  to  acquire  under 
such  laics,  a  vested  right  to  take  and  divert  from  the 
same  source,  and  to  use  and  consume  the  same  quantity 
of  water  annually,  forever,  subject  only  to  the  right  of 
former  appropriators.” 

3.  Appellants  w’ater  rights  were  “acquired  pursuant  to 
appropriation  and  irrigation  laws  of  and  from  the  State 
of  Washington  under  the  Reclamation  Act. 

The  foregoing  rule  is  stated  on  page  299  of  Lawrence  v. 
Southard  supra,  and  is  in  harmony  with  the  decision  of  this 
court  and  the  Supreme  Court  of  the  United  States.  The 
contracts  were  simply  procedural  requirements  in  connec¬ 
tion  with  the  acquisition  of  the  right.  It  is  elementary 
that  the  contracts  in  question  would  not  have  any  validity 
unless  the  Secretary  was  authorized  by  the  Reclamation 
law-  to  make  the  same.  This  court,  the  Supreme  Court  of 
the  United  States,  and  of  the  State  of  Washington,  firmly 
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and  clearly  held  that  the  title  to  the  impounded  and  natural 
flow  waters  of  the  state  were  in  the  state,  and  that  appel¬ 
lants  acquired  the  right  to  the  use  of  those  waters  from 
the  state  under  the  Reclamation  Act,  and  not  under  the 
water  right  applications  or  contracts.  The  water  right  ap¬ 
plications  in  the  Eder  and  Fox  cases  (Appellants’  App.  708, 
716)  expressly  state  that  “the  applicant  hereby  applies 
for  a  water  right  *  *  *  subject  to  the  provisions  of  the  Act 
of  Congress  approved  June  17,  1902,  known  as  the  Recla¬ 
mation  Act.” 

4.  The  trial  court’s  conclusions  are  inconsistent  with  the 
beneficial  use  rule. 

Again  appellee  bases  his  argument  upon  the  false  pre¬ 
mise  that  “Appellants  water  rights  are  derived  from  and 
based  solely  upon  their  contracts  with  the  United  States” 
while  in  truth  and  in  fact  it  is  the  settled  law  that  appel¬ 
lants  water  rights  were  “acquired  pursuant  to  appropria¬ 
tion  and  irrigation  laws  of  and  from  the  State  of  Washing¬ 
ton  under  the  Reclamation  Act.”  Lawrence  v.  Southard, 
supra. 

(A)  Beneficial  use.  Appellants’  position  is  supported 
by  the  facts  in  every  respect. 

1.  The  fallacy  of  appellee’s  argument  that  appellants 
Eder  and  Fox  should  pay  for  the  use  of  water  in  excess  of 
three  acre  feet  is  well  illustrated  by  water  deliveries  to 
public  notice  lands  in  1919.  (Appellants’  App.  838  to  898.) 
The  government  record  show  that  less  than  three  acre-feet 
was  delivered  to  four  hundred  and  ten  tracts.  Of  course 
this  delivery  was  “based  on  the  appearance  and  needs  of 
the  crop  at  that  time.”  Reasoning  on  the  same  basis  that 
appellee  argues,  then  there  should  be  a  corresponding  re¬ 
duction  in  the  construction  charges  to  the  four  hundred  ten 
waterusers  who  actually  used  less  than  three  acre  feet. 
To  illustrate,  the  wateruser  who  actually  used  only  .67  of 
an  acre  foot  would  pay  only  $11.51  construction  charges, 
and  not  $52.00  and  the  United  States  should  refund  to  this 
wateruser  $40.49  per  acre.  Of  course  this  would  require  a 
very  complicated  system  of  bookkeeping  but  if  the  charge 
is  to  be  made  on  the  basis  of  water  deliveries,  then  and 
in  that  event  this  is  the  result  which  would  be  obtained, 
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because  the  rule  should  work  both  ways.  This  basis  is  not 
contemplated  by  the  Reclamation  Act,  and  has  never  been 
followed  by  the  Secretary  of  the  Interior  on  the  Yakima 
Project  or  any  other  Federal  Reclamation  Project  con¬ 
structed  under  the  Reclamation  Act. 

2.  Three  acre  feet  is  not  the  limit  of  beneficial  use  upon 
the  Eder  and  Fox,  nor  three  and  a  half  acre  feet  upon  the 
Parks  land,  according  to  testimony  of  the  “expert”  Johns¬ 
ton. 

Johnston  testified  positively  that  with  the  most  approved 
distribution  system  operated  in  the  most  scientific  manner, 
that  four  acres  of  the  Eder  land  would  require  four  acre- 
feet,  that  the  Fox  land  required  more  than  the  Eder  land; 
that  if  appellants  used  the  limited  amount  of  water  as 
efficiently  as  they  had  used  the  same  in  the  past  that  the 
crop  production  would  be  decreased,  and  that  he  “wouldn’t 
be  able  to  estimate”  the  amount  of  decrease;  that  he  did 
not  classify  the  public  notice  (Eder  and  Fox)  lands,  and 
when  questioned  in  connection  with  the  wastage  of  water 
on  the  Eder  land,  stated:  “Without  more  information 
than  that  (what  he  saw  with  his  own  eyes)  I  couldn’t  form 
an  intelligent  opinion.”  He  also  testified  that  he  consid¬ 
ered  his  opinion  a  more  reliable  test  and  entitled  to  greater 
weight  than  the  crop  production  records  kept  on  these  lands 
for  a  period  of  twenty  years.  (Appellants’  App.  644,  650, 
654.) 

Johnston’s  testimony  does  not  support  the  trial  court’s 
finding,  for  he  testified  positively  that  the  limited  amounts 
of  water  were  insufficient  to  properly  irrigate  all  of  the 
Eder  and  Fox  lands,  and  that  the  crop  production  would 
be  reduced  on  all  the  lands,  but  that  he  could  not  estimate 
the  amount  of  the  reduction. 

The  finding  is  flatly  contradicted  by  the  unchallenged  gov¬ 
ernment  records  of  water  deliveries  and  crop  production 
(Appellants’  App.  1041  to  1047),  which  show  that  crop 
yields  increased  in  proportion  to  the  water  deliveries  up  to 
the  maximum  amount  used.  The  findings  are  also  contra¬ 
dicted  by  the  depositions  of  twenty-five  water  users  who 
lived  in  the  vicinity  of  appellants  lands,  and  who  testified 
by  deposition  that  the  water  delivered  to  these  lands  in  the 
past  had  been  beneficially  used  thereon  in  crop  production, 
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and  that  if  water  deliveries  were  limited  to  the  amount  fixed 
by  public  notices,  crop  production  would  be  reduced  about 
fifty  per  cent. 

The  finding  is  also  flatly  contradicted  by  the  report  of 
Johnston  that  water  deliveries  had  been  “based  upon  the 
appearance  and  needs  of  the  crops”.  It  is  contradicted  by 
the  custom  and  practice  of  the  former  Secretaries  in  deliv¬ 
ering  the  full  carrying  capacity  of  the  canal  during  spring 
runoff. 

B.  Appurtenancy.  Acts  of  Congress  and  state  laws  make 
these  water  rights  appurtenant  to  the  land. 

1.  These  rights  were  acquired  pursuant  to  local  customs 
and  rules  followed  by  the  Secretary  for  more  than  a  quarter 
of  a  century,  and  the  act  of  1866,  43  U.  S.  C.  661,  expressly 
provides  that  appellants  “shall  be  protected  and  maintained 
in  the  same.” 

2.  These  rights  vrere  acquired  “under  the  Reclamation 
Act”  which  provides  “that  the  right  to  the  use  of  water  ac¬ 
quired  under  the  provisions  of  this  act  “ shall  be  appurte¬ 
nant  to  the  land”  which  the  Supreme  Court  construed  to 
mean  a  “ part  and  parcel  of  the  land  upon  which  it  is  ap¬ 
plied.” 

3.  The  Water  Code,  Sec.  39,  Chap.  117,  Laws  of  1917,  pro¬ 
vides  that  “the  right  to  the  use  of  water  which  has  been 
applied  to  a  beneficial  use  shall  be  and  remain  appurtenant 
to  the  land  or  place  upon  which  the  same  is  used.” 

The  Supreme  Court  in  Laivrence  v.  Southard ,  with  ref¬ 
erence  to  this  act : 

“Water  in  excess  of  three  feet  had  been  applied  to  a 
beneficial  use  upon  the  land  involved  in  this  action 
for  a  period  of  six  years  prior  to  the  enactment  of  the 
water  code  of  1917,  which  expressly  declares  that  where 
water  has  been  applied  prior  to  the  date  of  the  enact¬ 
ment  of  the  statute  to  a  beneficial  use,  it  shall  be  and 
remain  appurtenant  to  the  land.  This  is  a  legislative 
confirmation  of  Longmire  v.  Smith,  26  Wash.  439,  67 
Pac.  246,  58  L.  R.  A.  308,  in  which  we  held  that  when 
a  valid  appropriation  is  made,  the  right  becomes  vested 
and  that  the  water  right  becomes  a  part  of  the  land.” 

(5)  Appellants  rights  acquired  by  prescription  are  under 
the  decision  of  the  Supreme  Court  of  the  State  of  Wash- 
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ington,  Lawrence  v.  Southard ,  supra,  stare  decisis  and 
binding  on  this  Court. 

1.  The  United  States  has  no  property  interests  in  the 
water  or  water  rights. 

The  Supreme  Court  in  these  cases,  in  answer  to  appellee’s 
argument  that  the  United  States  was  the  owner  of  the 
stored  water  and  the  water  rights,  stated : 

“Although  the  government  diverted,  stored  and  dis¬ 
tributed  the  water,  the  contention  of  petitioner  that 
thereby  ownership  of  the  water  or  water  rights  vested 
in  the  "United  States,  is  not  well  founded.” 

That  decision  is  the  law  of  the  case,  and  forever  settles 
that  question. 

2.  Beneficial  use  of  water  for  more  than  ten  years  vests 
title  by  prescription. 

The  facts  in  these  cases  are  identical  in  this  particular 
with  the  facts  in  the  Lawrence  v.  Southard  case,  and  the 
rule  that  “the  beneficial  use  of  the  amount  of  water  neces¬ 
sary  to  beneficially  irrigate  the  land  to  the  full  extent  of 
the  soil  thereof  for  agricultural  purposes”  and  that  where 
the  water  “ has  been  used  without  let  or  hindrance  from 
anyone’ y  and  by  such  use  the  waterusers  “ have  acquired  a 
prescriptive  right  which  vests  title  in  respondent  as  com¬ 
pletely  as  if  it  were  conveyed  by  deed”  is  stare  decisis  and 
binding  upon  this  court. 

3.  The  Supreme  Court  of  the  State  of  Washington  in 
the  Lawrence  v.  Southard  case  expressly  stated  that  the 
United  States  had  complied  with  the  act  of  1905  relative  to 
the  withdrawal  of  the  waters  of  the  Yakima  River,  and 
held  that  the  wateruser  acquired  title  by  prescription. 

4.  Expert  Johnston  admits  that  water  was  beneficially 
used  for  he  testified: 

Q.  Is  it  your  opinion  that  the  Edcr  and  Fox  can,  with 
this  limited  amount  of  water,  the  three  acre-feet,  pro¬ 
duce  the  same  hind  of  crop  they  have  heretofore,  been 
producing? 

A.  No,  particularly  the  Fox  case . 

Q.  They  could  not? 

A.  No. 

Q.  What  per  cent  of  what  he  is  raising  now  could  he 
raise? 
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A.  I  wouldn’t  be  able  to  estimate  that.  (Appellants’ 
App.  644.) 

Irrigation  Manager  Scroggs,  who  testified  that  the 
“holler”  system  was  the  basis  of  water  deliveries,  must 
have  furnished  a  false  report  to  the  “expert”  Johnston, 
for  in  that  report  he  stated  that  water  deliveries  “were 
based  on  the  appearance  and  needs  of  the  crop  at  that  time” 
and  that  “as  the  years  have  passed  it  has  come  to  be  rec¬ 
ognized  that  certain  tracts  needed  more  than  others”,  and 
that  water  deliveries  have  been  made  on  that  basis. 

As  I  have  pointed  out  in  this  brief,  the  owner  of  a  water 
right  by  appropriation  is  not  required  to  make  the  highest 
beneficial  use  in  order  to  have  his  right  protected.  This 
question  was  settled  by  the  Supreme  Court  in  State  of 
Arizona  v.  State  of  California  when  the  court  held  that  “to 
appropriate  water  means  to  take  and  divert  a  specified 
quantity  thereof,  and  *  #  *  to  acquire  under  such  laws  a 
vested  right  to  take  and  divert  from  the  same  source  and 
use  and  consume  the  same  quantity  of  water  annually ,  for¬ 
ever,  subject  only  to  the  right  of  prior  appropriators.” 

The  test  used  by  previous  Secretaries  for  twenty  years 
in  making  water  deliveries  “ based  on  the  appearance  and 
needs  of  the  crop  at  that  time ”  negatives  the  finding  that 
the  water  was  not  beneficially  used. 

E.  Appellants  do  not  seek  to  repudiate  their  contract. 

The  appellants  and  other  waterusers  contracted  to  pay 
to  the  United  States  the  estimated  cost  of  constructing  the 
necessary  reservoir  capacity  to  supplement  the  natural  flow 
of  the  Yakima  River,  and  to  purchase  from  the  Washington 
Irrigation  Company  the  water  appropriation  of  1890,  and 
the  Sunnyside  Canal,  and  construct  the  necessary  irriga¬ 
tion  works  in  the  division  and  to  deliver  to  the  Eder  and 
Fox  land  “as  much  water  as  may  be  required  for  their 
crops”  and  to  the  Parks  land  “a  sufficiency  of  water”.  The 
Secretary  thereafter,  pursuant  to  the  authority  vested  in 
him  by  the  Act,  constructed  irrigation  works  of  sufficient 
size  and  capacity  to  store  and  deliver  and  for  twenty-five 
years  actually  delivered  water  in  amounts  “based  on  the 
appearance  and  needs  of  the  crop  at  that  time.  As  the 
years  have  passed  it  has  come  to  be  recognized  that  certain 
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tracts  needed  more  than  others,  so  that  re-examination  has 
not  always  been  necessary.” 

If  the  Secretary  had  made  an  under-estimate,  the  United 
States  would  under  the  rule  in  the  Schlect  case,  take  the 
loss,  and  if  the  estimate  was  too  large,  the  United  States 
would  make  a  profit.  As  I  have  pointed  out  in  these  cases, 
the  estimate  was  $145,045  more  than  the  actual  cost  of  pur¬ 
chasing  the  water  right  appropriations,  Sunnyside  Canal, 
enlargement  of  the  canal  and  construction  of  irrigation 
works  in  the  district  and  storage  reservoirs  of  ample 
capacity  to  supplement  natural  flow.  Appellants  in  these 
suits  seek  to  prevent  appellee  from  depriving  them  of  a 
portion  of  the  irrigation  works  so  constructed  and  neces¬ 
sary  to  deliver  water  to  their  lands,  the  right  to  the  use 
of  which  was  acquired  by  them  of  and  from  the  State  of 
Washington  under  the  Reclamation  Act. 

A.  The  trial  court’s  findings  as  to  beneficial  use  are  con¬ 
trary  to  government  records  and  clearly  contrary  to  the 
weight  of  oral  testimony. 

“Expert”  Johnston’s  testimony  does  not  support  the 
findings  of  waste  in  the  use  of  water,  for  when  questioned 
upon  this  point  and  asked  to  state  what  he  saw  with  his 
own  eyes  in  connection  with  the  wastage  of  water,  he  stated : 
“Without  more  information  than  that,  I  couldn’t  form  an 
intelligent  opinion.” 

In  connection  with  the  Parks  land,  the  “expert”  Johnston 
testified : 

Q.  Mr.  Johnston,  how  would  the  plan  for  the  irriga¬ 
tion  system  on  the  Parks  place  compare  with  the  other 
old  supplemental  water  right  plans? 

A.  The  plan,  so  far  as  the  location  of  the  ditches,  and 
so  forth,  I  would  say,  is  as  good  as  the  average.” 
(Appellants’  App.  641,  642.) 

Any  testimony  which  the  expert  Johnston  gave  in  connec¬ 
tion  with  improper  irrigation  practice  on  appellants’  lands 
is  positively  denied  by  the  report  which  he  made  to  and 
which  was  approved  by  the  Secretary,  wherein  he  stated : 

“Irrigators  in  the  Sunnyside  Valley  are  experts  in  the 
art  of  distributing  their  irrigation  water.” 

Watermaster  Cheyne,  the  direct  representative  of  the 
Secretary,  charged  for  twenty-eight  years  with  the  super- 
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vision  of  the  distribution  of  irrigation  water  to  the  Parks 
land,  testified  that  on  only  one  occasion  during  this  period 
did  he  see  any  evidence  of  “improper  irrigation  or  use  of 
water  by  Mr.  Parks  upon  his  land,”  and  that  “Mr.  Parks 
is  a  very  good  farmer.  His  age  is  against  him  now,  but  in 
his  younger  days  I  considered  him  one  of  the  best  farmers 
I  had  in  my  division.”  (Appellants’  App.  459,  460) 

n. 

UNCCNTRADICTED  EVIDENCE  SHOWS  THAT 
VALUE  OF  APPELLANTS  LANDS  WILL  BE  RE- 
DUCED  FIFTY  PER  CENT  IF  SUPPLIED  WITH 
ONLY  THE  LIMITED  AMOUNT  OF  WATER. 

Twenty-five  witnesses  who  had  for  about  twenty  years 
had  practical  experience  in  irrigating  lands  in  the  district 
and  who  were  familiar  with  the  irrigation  and  farming 
operations  upon  the  appellants  lands,  testified  that  if  ap¬ 
pellants  were  limited  to  the  amounts  of  water  fixed  in  the 
public  notices,  their  farmsteads  wTould  be  depreciated  about 
fifty  per  cent  in  value.  Their  testimony  in  this  particular 
is  not  contradicted  by  any  testimony  and  cannot  be  dis¬ 
regarded  by  the  trier  of  fact  under  the  rule  stated  in  32 
C.  J.  S.,  1089,  as  follows : 

“Uncontradicted,  undisputed  evidence  should  ordina¬ 
rily  be  taken  as  true.  More  precisely,  evidence  which 
is  not  contradicted  by  positive  testimony  or  circum¬ 
stances,  and  is  not  inherently  improbable,  incredible  or 
unreasonable,  cannot  be  arbitrarily  or  capriciously  dis¬ 
credited,  disregarded  or  rejected,  even  though  the  wit¬ 
ness  is  a  party  interested,  and  unless  shown  to  be  un¬ 
trustworthy,  is  to  be  taken  as  conclusive  and  binding 
on  the  triers  of  fact.” 

A.  Other  findings  are  contradicted  by  government  rec¬ 
ords  supported  by  physical  facts. 

1.  Appellee  founds  his  argument  upon  rather  vague 
statements  in  the  testimony  of  Mr.  Preston  and  Mr.  Moore. 
If  their  testimony  supports  the  inference  contended  for  by 
appellee,  then  and  in  that  event  it  is  positively  denied  by 
the  government  records  which  show  that  the  Sunnvside 
Canal  was  designed  and  constructed  with  a  carrying  ca¬ 
pacity  of  1300  second  feet,  and  which,  for  a  quarter  of  a 
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century  has  been  the  only  method  of  delivering  water  to  the 
appellants  and  other  lands  in  the  Sunnyside  Division.  Prior 
to  the  time  that  the  appellee  partially  closed  the  headgate 
to  the  main  Sunnyside  Canal  on  June  1, 1932,  and  partially 
closed  the  headgates  to  the  appellants  and  others  lands 
within  the  district,  no  question  had  ever  arisen  as  to  the 
capacity  of  the  Sunnyside  canal  not  being  sufficient  to  carry 
and  deliver  to  lands  in  the  Sunnyside  Division  the  amount 
of  water  necessary  to  irrigate  said  lands  to  the  full  extent 
of  the  soil  thereof,  and  the  finding  of  the  trial  court  that  to 
furnish  water  on  the  basis  of  past  use  would  require  “re¬ 
designing  said  system  and  enlarging  the  same  at  a  very 
great  cost”  had  not  been  conceived  or  thought  of  by  the 
Secretary  at  the  time  he  issued  the  public  notice  of  October 
17, 1930,  for  that  notice  does  make  provision  for  the  furnish¬ 
ing  of  the  excess  water  upon  payment  of  additional  charges, 
for  that  notice  states:  “*  *  *  water  in  excess  of  three  acre- 
feet  may  be  rented  by  water  users  of  the  Sunnyside  Valley 
Irrigation  District”,  The  unchallenged  government  records 
show  that  water  on  the  basis  of  past  use  was  actually  de¬ 
livered  to  appellants  and  other  lands  in  the  district  from 
1932  to  1940,  both  inclusive,  pursuant  to  injunction  and 
stipulation,  which  conclusively  establishes  the  fact  that  the 
canal  has  capacity  without  re-designing  at  a  very  great 
cost,  to  carry  water  upon  this  basis.  The  statement  on 
p.  69  of  appellee’s  brief: 

“Mr.  Moore  testified  further  that  it  would  require 
approximately  150,000  acre  feet  of  storage  water  in  a 
1owt  water  year,  like  1931,  to  deliver  three  acre  feet  to 
the  public  notice  lands  and  the  Johnston  determination 
to  the  old  supplemental  lands”, 

is  positively  contradicted  by  unchallenged  government  rec¬ 
ords,  and  not  binding  upon  this  court.  These  records  show 
that  42,880  acre  feet  of  stored  water  was  used  on  lands  in 
the  Sunnyside  Division  in  1931  (Appellants’  App.  813)  and 
that  this  water  with  the  natural  flow  waters  which  were  ap¬ 
propriated  in  1890,  were  sufficient  to  furnish  on  an  average 
in  the  main  canal  division  delivered  to  the  farms,  3.51  acre 
feet;  in  the  Snipes  Division,  4.72  acre  feet;  in  the  Mabton 
division,  4.66  acre  feet;  and  in  the  Prosser  division,  4.11 
acre  feet,  an  average  of  3.8  acre  feet  (Appellants’  App. 
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9S1)  and  to  the  Parks  land,  4.80  acre  feet;  the  Eder  land 
5.42  acre  feet;  and  to  the  Fox  lands  4.73  acre  feet.  (Appel¬ 
lants’  App.  1035,  1037,  1039.) 

An  analagous  situation  was  presented  to  the  court  in 
Enterprise  Irrigation  District  v.  Willis,  135  Neb.  827,  284 
N.  W.  326,  where  the  legislature  of  that  state  had  passed  an 
act  limiting  the  water  rights  to  three  acre-feet.  The  trial 
court  made  findings  and  decided  the  case  against  the  plain¬ 
tiff;  the  Supreme  Court  reversed  that  decision  and  said: 

“Many  persons  engaged  in  farming  within  the  plain¬ 
tiff’s  district  testified  that  the  water  used  by  them  had 
been  used  in  the  usual  and  ordinary  way  to  produce 
crops;  that  there  had  been  no  waste  or  misapplication 
of  the  irrigation  water  and  at  the  time  the  closing  of 
the  headgate  was  threatened  their  crops  were  in  need 
of  water.  They  also  testified  that  failure  to  obtain 
water  would  have  resulted  in  a  material  decrease  in 
crop  returns  from  their  lands. 

The  defendant  produced  the  evidence  of  two  experts 
who  testified  that  they  had  made  many  experiments  as 
to  the  amount  of  water  required  to  grow  certain  kinds 
of  crops  on  various  kinds  of  lands,  including  types  of 
lands  found  in  plaintiff’s  district.  The  conclusions  of 
these  witnesses  were  that  three  acre-feet  of  water  was 
sufficient  to  grow  the  kinds  of  crops  raised  on  land 
within  the  Enterprise  Irrigation  District. 

After  a  careful  consideration  of  all  the  evidence  in 
the  record  on  the  subject,  we  are  of  the  opinion  that  it 
will  not  sustain  a  finding  that  irrigation  water  was 
wasted  or  put  to  other  than  a  beneficial  use  in  the  usual, 
ordinary,  and  recognized  method  of  applying  irriga¬ 
tion  water  in  that  section  of  the  state. 

It  must  be  borne  in  mind  that  the  quantity  of  water 
that  can  be  diverted  under  a  vested  water  right  for 
irrigation  purposes  is  an  element  of  importance  equal 
to  priority  in  determining  its  value.  While  such  a  right 
may  be  regulated  and  supervised  by  the  state  and  its 
administrative  officers  for  the  purpose  of  protecting 
all  adjudicated  rights  of  appropriators  holding  an  in¬ 
terest  in  the  waters  of  the  stream,  yet  a  law  of  this  char¬ 
acter  cannot  operate  to  divest  rights  already  vested  at 
the  time  it  was  enacted.  While  vested  water  rights  may 
be  interfered  with  within  reasonable  limits  under  the 
police  power  to  secure  a  proper  regulation  and  super¬ 
vision  of  them  for  the  public  good,  any  interference  that 
limits  the  quantity  of  water  or  changes  the  date  of  its 
priority  to  the  material  injury  of  its  holder  is  more 
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than  regulation  and  supervision,  and  extends  into  the 
field  generally  of  a  deprivation  of  a  vested  right. 

We  recognize  the  value  of  experiments  and  research 
conducted  by  experts  in  their  respective  fields,  but  the 
duty  of  water  is  a  complicated  question  of  fact  which 
must  be  determined  in  accordance  with  the  prevailing 
custom  in  the  locality  where  used.  Weil  on  Water 
Rights,  3rd  Ed.  p.  507.  Neither  is  it  contemplated  nor 
required  that  each  appropriator  should  use  the  latest 
and  most  approved  scientific  method  in  applying  irri¬ 
gation  water  to  the  land .” 

III. 

APPELLANTS  DO  NOT  REPUDIATE  JURISDICTION 
OF  COURT  ON  ISSUE  RAISED  BY  PLEADINGS. 

Appellants  in  their  amended  complaints  pray  that  ‘‘an 
order  be  entered  *  *  *  to  vacate,  set  aside  and  hold  for 
naught  said  notices  and  orders”  (Appellants’  App.  85)  and 
the  appellee  in  his  answer,  prayed  “that  the  bill  of  com¬ 
plaint  herein  be  dismissed.”  (Appellants’  App.  269.)  The 
trial  court  denied  appellee’s  motion  to  dismiss  and  stated: 
“I  do  not  think  that  the  defendant  can  have  this  suit  dis¬ 
missed  as  moot  without  an  adjudication  of  the  question  of 
the  validity  of  these  orders.”  (Appellants’  App.  271.)  The 
case  was  tried  upon  the  theory  that  the  purpose  of  the  suits 
was  to  have  adjudicated  the  validity  of  the  orders.  In  the 
opinion  of  the  court  after  the  trial,  the  court  stated:  “As 
the  particular  orders  of  the  Secretary  of  the  Interior  have 
been  withdrawn,  I  think  that  the  only  judgment  to  be 
entered  would  be  one  adjudicating  that  the  right  of  the 
plaintiffs  are  to  a  supply  of  water  necessary  to  beneficially 
irrigate  their  lands,  the  amount  being  that  found  by  the  ex¬ 
pert  employed  by  the  Secretary  of  the  Interior.”  (Appel¬ 
lants’  App.  273.)  The  court  did  not  decide  the  issue  raised 
by  the  pleadings  nor  the  issue  which  he  said  appellants 
were  entitled  to  have  decided,  to-wit:  “the  validity  of  these 
orders.” 

The  court  in  his  opinion  changed  the  theory  and  nature 
of  the  action  from  a  transitory  action  to  an  action  in  rem, 
which  the  court  had  no  jurisdiction  to  do,  because: 

“The  object  of  pleadings  is  to  apprise  each  party  of 
the  grounds  of  claim  or  defense  asserted  by  the  other 
in  order  that  he  may  come  to  trial  with  the  necessary 
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proof,  and  be  saved  the  expense  and  trouble  of  prepar¬ 
ing  to  prove  or  disprove  facts  about  which  there  is  no 
real  controversy  between  the  parties  *  *  *  in  the  com¬ 
monly  accepted  sense  the  object  of  pleading  is  to  notify 
the  opposite  party  of  the  facts  which  the  pleader  ex¬ 
pects  to  prove,  and  so  it  is  that  the  allegation  of  such 
facts  must  be  made  with  that  certainty  which  will  en¬ 
able  the  adverse  party  to  prepare  his  evidence  to  meet 
the  alleged  facts.”  Fortune  v.  First  Trust  Co.  112 
A.  L.  R.  346,  351. 

Under  the  issue  raised  by  the  pleadings  it  was  not  neces¬ 
sary  for  the  appellants  to  prove  the  measure  of  their  water 
rights.  All  it  was  necessary  for  them  to  do  was  to  prove 
that  the  measure  of  the  Eder  and  Fox  water  rights  were 
greater  than  three  acre-feet  and  Parks  wras  greater  than 
three  and  one-half  acre  feet.  The  issue  of  the  measure  of 
appellants  water  rights,  except  to  show  that  they  exceeded 
the  limited  amount,  was  not  in  issue  in  the  pleadings.  It 
was  the  duty  of  the  trial  court  to  decide  the  one  issue  only 
and  that  was  the  validity  of  the  notices.  When  he  under¬ 
took  to  adjudicate  the  measure  of  their  rights  he  departed 
from  the  issue  raised  in  the  pleadings  and  had  no  more 
jurisdiction  to  make  findings,  conclusions  and  judgment 
adjudicating  the  measure  of  their  water  rights,  than  he 
would  have  to  have  adjudicated  that  the  United  States  was 
the  owner  of  appellants  lands. 

CONCLUSION. 

For  the  foregoing  reasons  appellants  respectfully  sub¬ 
mit  that  the  judgments  of  the  trial  court  should  be  reversed. 

Stephen  E.  Chaffee, 

Sunny  side,  Washington, 

William  G.  Feely, 

Mills  Building, 
Washington,  D.  C., 


March  31, 1943. 
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APPENDIX. 

House  Joint  Resolution  No.  11 

Be  It  Resolved,  By  the  House  of  Representatives  and 
Senate  of  the  State  of  Washington,  in  legislative  session 
assembled : 

Whereas,  it  is  the  established  policy  of  the  State  of 
Washington,  since  statehood,  supported  by  law  and  custom, 
that  the  waters  within  the  state  belong  to  the  public  under 
the  control  and  jurisdiction  of  the  state,  and 

Whereas,  in  the  State  of  Washington  rights  to  the  use  of 
water  of  immense  importance  have  been  acquired  under  this 
policy  and  in  accordance  with  state  laws,  and 

Whereas,  differences  of  opinion  recently  have  arisen  re¬ 
garding  the  respective  rights  and  powers  of  the  Federal 
and  state  governments  to  control  and  administer  the  use  of 
waters  within  the  several  states,  with  the  result  that  doubt 
is  cast  upon  the  authority  of  this  state  to  exercise  control 
over  such  use,  and  the  stability  of  existing  property  rights 
and  the  future  development  of  the  water  resources  of  this 
state  are  threatened,  and 

Whereas,  in  order  to  remove  all  causes,  present  and 
future,  which  might  lead  to  litigation,  the  welfare  of  this 
state  requires  full  cooperation  among  the  states  in  the  use 
of  water,  and  the  promotion  of  joint  action  by  the  states 
and  the  United  States  in  the  efficient  use  of  water  and  the 
control  of  Hood  waters  to  the  end  that  litigation  be  avoided 
and  the  use  and  control  of  water  be  continued  in  the  man¬ 
ner  and  under  the  laws  as  heretofore  exercised, 

Now,  Therefore,  Be  It  Resolved  By  the  Senate  and 
House  of  Representatives  in  session  assembled  that  it  is  the 
policy  of  the  State  of  Washington  to  maintain  its  jurisdic¬ 
tion  and  control  over  the  rights  to  the  use  of  the  waters  in 
this  state,  and  to  protect  such  rights  as  have  been  estab¬ 
lished  under  the  laws  thereof,  and  that  constituted  authori¬ 
ties  of  this  state  take  such  action  as  may  be  necessary  to 
resist  attempts  to  invade  the  rights  of  this  state  in  the  con¬ 
trol  of  the  waters  of  the  state. 
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Be  It  Further  Resolved,  That  copies  of  this  resolution 
be  immediately  transmitted  to  all  members  of  the  Senate 
and  House  of  Representatives  of  the  United  States  from 
the  State  of  Washington. 

Passed  the  House  February  25,  1943. 

Edward  Reilly, 

Speaker  of  the  House. 

Passed  the  Senate  March  10,  1943. 

Victor  A.  Myers, 

President  of  the  Senate. 


